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11/23/1988

[310136] Criminal case docketed. Preliminary record filed. Docketing statement due 12/5/88 for USA
Transcript order form due 11/25/88 for Glenn Dorrough pursuant to R. 42.1 Appellant/Petitioner's brief due
12/27/88 for USA Designation of Record due 12/27/88 for USA [Entered: 11/23/1988 08:54 AM]

11/25/1988

Cross-appeal schedule set. [Entered: 11/25/1988 10:51 AM]

11/28/1988

[311180] Docketing statement filed by USA in 88-2827 . Original and 3 copies c/s: y. USA in 88-2827
[Entered: 11/30/1988 08:39 AM]

11/28/1988

[311832] Notice filed that the transcript is already on file in district court. [Entered: 12/01/1988 04:21 PM]

12/01/1988

[312496] Notice of appearance filed by Joel L. Wohlgemuth in 88-2827 as attorney for John H. Williams in
88-2827 . [Entered: 12/06/1988 09:00 AM]

12/02/1988

[312503] Notice of appearance filed by Ronald R. Wallace in 88-2827, Susan Morgan Fisher in 88-2827,
Tony M. Graham in 88-2827 as attorney for USA in 88-2827 . [Entered: 12/06/1988 09:06 AM]

12/05/1988

[312520] Notice of appearance filed by James C. Lang in 88-2827 as attorney for John H. Williams in 882827 . [Entered: 12/06/1988 09:22 AM]

12/23/1988

[316460] Notice filed that the transcript was filed by Glenn Dorrough in 88-2827, Glenn Dorrough in 882843 in district court on 12/19/88 [Entered: 12/27/1988 08:45 AM]

01/03/1989

[319855] First brief on cross-appeal filed by USA in 88-2827, USA in 88-2843 . Original and 11 copies.
Served on 12/27/88 USA in 88-2827, USA in 88-2843 [Entered: 01/12/1989 12:41 PM]

01/12/1989

[319856] Order filed by RLH - designation of record due 1/23/89 for USA in 88-2827 and 88-2843 pursuant
to Rule 42., directing that the oral argument statement inserted in the brief pursuant to Rule 28.2.(i) be filed
on or before 1/23/89 for USA in 88-2827, for USA in 88-2843, directing that copy of district court opinion or
order be included in the brief and be filed on or before 1/23/89 for USA in 88-2827, for USA in 88-2843
[Entered: 01/12/1989 12:43 PM]

01/24/1989

[323846] Brief deficiency filed by USA in 88-2827 . Original and 11 copies. Served on 1/23/89 USA in 882827 [Entered: 01/31/1989 04:07 PM]

01/24/1989

[323848] Designation of record filed by Appellant USA in 88-2827 . Original and 1 copies. [88-2827]
[Entered: 01/31/1989 04:08 PM]

01/24/1989

[323851] Appellant's motion filed by Appellant USA in 88-2827 to supplement the record on appeal .
Original and 3 copies c/s: y [Entered: 01/31/1989 04:09 PM]

01/27/1989

[324109] Appellee's response filed by John H. Williams in 88-2827 to Appellant/Petitioner motion to
supplement the record on appeal in 88-2827 Original and 3 copies. c/s: y [Entered: 02/01/1989 02:47 PM]

01/30/1989

[324119] Appellee's motion to extend time to file second brief on cross-appeal 3/20/89 [88-2827, 88-2843]
filed by John H. Williams in 88-2827 . Original and 3 copies. c/s: y [Entered: 02/01/1989 03:02 PM]

01/31/1989

Document [323851-1] Appellant/Petitioner motion to supplement the record on appeal filed by Appellant
USA submitted to Appeals Expeditors. [Entered: 01/31/1989 04:11 PM]

02/01/1989

Document [324109-1] Appellee/Respondent response to appellant's motion to supplement the record on
appeal filed by Appellee John H. Williams Jr. in 88-2827, 88-2843 submitted to Appeals Expeditors.
[Entered: 02/01/1989 02:48 PM]

02/01/1989

[324879] Reply filed by USA in 88-2827, USA in 88-2843 to Appellant/Petitioner motion to supplement the
record on appeal in 88-2827, order Response due in 88-2827, 88-2843 Original and 3 copies. c/s: y
[Entered: 02/03/1989 03:17 PM]

02/01/1989

[324887] Reply filed by USA in 88-2827, USA in 88-2843 to Appellee/Respondent response to appellant's
motion to supplement the record on appeal in 88-2827, 88-2843 Original and 3 copies. c/s: y [Entered:
02/03/1989 03:21 PM]

02/02/1989

[324239] Order filed by RLH - response to Defendant's request to include the entire grand jury transcript in
the record due 2/13/89 for USA in 88-2827, for USA in 88-2843 (emr). [Entered: 02/02/1989 09:22 AM]

02/02/1989

[324855] Appellant's response filed by USA in 88-2827 to Appellee/Respondent motion to extend time to
file brief in 88-2827, 88-2843 Original and 3 copies. c/s: y [Entered: 02/03/1989 03:00 PM]

02/03/1989

[324865] Appellee/Respondent motion to extend time to file brief in 88-2827, 88-2843; Appellant/Petitioner
response in opposition to appellee's motion for extension of time submitted to panel. [Entered: 02/03/1989
03:05 PM]

02/03/1989

Document [324887-1] reply to appellee's response to appellant's motion to supplement record on appeal
filed by Appellee USA, Appellant USA in 88-2827, 88-2843 submitted to Appeals Expeditors. [Entered:
02/03/1989 03:24 PM]

02/07/1989

[327019] Brief in support of Appellee/Respondent response to appellant's motion to supplement record on
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appeal in 88-2827, 88-2843 filed by John H. Williams in 88-2827, John H. Williams in 88-2843 . Original
and 3 copies. c/s: y [Entered: 02/13/1989 02:37 PM]
02/13/1989

[327027] Appellant/Petitioner motion to supplement the record on appeal in 88-2827, Appellee/Respondent
response in 88-2827, 88-2843, Appellant/Petitioner replyin 88-2827, Appellee's brief in support of response
submitted to panel. [Entered: 02/13/1989 02:54 PM]

02/16/1989

[328024] Order filed by Judge(s) Moore, Ebel granting Appellant/Petitioner motion to supplement the
record on appeal [323851-1] in 88-2827, granting Appellee/Respondent motion to extend time to file brief
to 3/20/89 [324119-1] in 88-2827, 88-2843 [Entered: 02/16/1989 03:56 PM]

03/01/1989

[330889] Petition for rehearing en banc of order dated 2/16/89 [88-2827, 88-2843] filed by John H. Williams
in 88-2827, John H. Williams in 88-2843 . Original and 10 copies. c/s: y [Entered: 03/02/1989 08:18 AM]

03/06/1989

[333570] Document [330889-1] Petition for rehearing en banc filed by Appellant John H. Williams Jr.,
Appellee John H. Williams Jr. in 88-2827, 88-2843 submitted to panel. [Entered: 03/13/1989 11:35 AM]

03/10/1989

[333329] Appellant's response filed by USA in 88-2827, USA in 88-2843 Petition for rehearing en banc in
88-2827, 88-2843 Original and 10 copies. c/s: y [Entered: 03/10/1989 02:14 PM]

03/13/1989

[333552] Order filed by Judge(s) Moore, Ebel [Entered: 03/13/1989 11:16 AM]

03/13/1989

[333548] Appellant's response to appellee's petition for rehearing en banc received from USA in 88-2827,
USA in 88-2843 , but not filed pursuant to FRAP 40(a) (pf). Original and 3 copies. c/s: y [Entered:
03/13/1989 11:11 AM]

03/13/1989

[333549] Order filed by Judge(s) Moore, Ebel denying Petition for rehearing en banc [330889-1] in 882827, 88-2843 [Entered: 03/13/1989 11:13 AM]

03/20/1989

[336935] Second brief on cross-appeal filed by John H. Williams in 88-2827, John H. Williams in 88-2843 .
Original and 7 copies. Served on 3/20/89 [Entered: 03/27/1989 02:55 PM]

03/20/1989

[336937] Addendum to brief filed by Appellee John H. Williams in 88-2827, Appellant John H. Williams in
88-2843 . Original and 0 copies. c/s: n [Entered: 03/27/1989 02:56 PM]

03/20/1989

[337323] Designation of record filed by Appellee John H. Williams in 88-2827, John H. Williams in 88-2843,
Original and 1 copies. [88-2827, 88-2843] [Entered: 03/28/1989 02:24 PM]

03/20/1989

[337619] Notice of appearance filed by John E. Dowdell in 88-2827, Joel L. Wohlgemuth in 88-2827, John
E. Dowdell in 88-2843, Joel L. Wohlgemuth in 88-2843 as attorney for John H. Williams in 88-2827, John
H. Williams in 88-2843 . CERT. OF INTERESTED PARTIES (y/n): y [Entered: 03/29/1989 12:55 PM]

03/20/1989

[337620] Notice of appearance filed by James C. Lang in 88-2827, Steven Stidham in 88-2827, James C.
Lang in 88-2843, Steven Stidham in 88-2843 as attorney for John H. Williams in 88-2827, John H. Williams
in 88-2843 . CERT. OF INTERESTED PARTIES (y/n): y [Entered: 03/29/1989 12:57 PM]

03/28/1989

[337329] Order filed by Judge(s) Holloway - Record on Appeal due 4/7/89 for Glenn Dorrough in 88-2827,
for Glenn Dorrough in 88-2843 pursuant to Rule 11.1. [Entered: 03/28/1989 02:28 PM]

04/05/1989

[341257] Third brief on cross-appeal filed by USA in 88-2827, USA in 88-2843 . Orignal and 7 copies.
Served on 4/3/89 [Entered: 04/14/1989 11:39 AM]

04/05/1989

[341265] Addendum to brief filed by Appellant USA in 88-2827, Appellee USA in 88-2843 . Original and 1
copies. c/s: y [Entered: 04/14/1989 11:44 AM]

04/12/1989

[340861] Appellee's motion to extend time to file third brief on cross-appeal until 4/28/89 [88-2827, 882843] filed by John H. Williams in 88-2827, 88-2843 . Original and 3 copies. c/s: y [Entered: 04/13/1989
11:06 AM]

04/13/1989

[341234] Record on appeal filed: Vol. I-IV(transcripts) Vol. V-VII(transcripts) - Copy filed in Volume(s) (y/n):
y. ORIGINALS FILED IN VOL. II-IV [Entered: 04/14/1989 11:21 AM]

04/14/1989

[341317] Appellee's motion to extend time to file reply brief on cross-appeal until 4/28/89 [88-2827, 882843] filed by John H. Williams in 88-2827 . Original and 4 copies. c/s: y [Entered: 04/14/1989 01:19 PM]

04/14/1989

[341319] Order filed by RLH granting Appellee/Respondent motion to extend time to file brief [341317-1] in
88-2827, 88-2843 due 4/28/89. [Entered: 04/14/1989 01:21 PM]

04/28/1989

[345922] Cross-appeal reply brief filed by John H. Williams in 88-2827, John H. Williams in 88-2843 .
Original and 7 copies. Served on 4/28/89 [Entered: 05/05/1989 12:48 PM]

06/23/1989

[356722] Hearing set for September 1989 Session at Oklahoma City. [Entered: 06/23/1989 01:02 PM]

09/27/1989

[381191] Case argued and submitted to Judges McKay, Seymour, Moore. [Entered: 10/11/1989 02:55 PM]

03/20/1990
16 pg, 184.82 KB

[415533] Terminated on the Merits after Oral Hearing; Affirmed; Written, Signed, Published. McKay,
authoring judge; Seymour, Judge; Moore, Judge. [88-2827, 88-2843] [Entered: 03/20/1990 02:56 PM]
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03/29/1990

[418128] Appellant's motion filed by Appellant USA to extend time to file petition for rehearing until 5/3/90
in case 88-2827, 88-2843. Original and 3 copies c/s: y [Entered: 03/30/1990 02:06 PM]

03/30/1990

[418122] Appellee's motion to extend time to file petition for rehearing until 5/3/90 filed by John H. Williams.
in case 88-2827, 88-2483. Original and 3 copies. c/s: y [Entered: 03/30/1990 01:57 PM]

03/30/1990

[418402] Correspondence filed by district court stating that the Grand Jury transcipts were not included in
the record. Original and 0 copies. c/s: y [Entered: 04/02/1990 01:37 PM]

04/02/1990

[418406] Correspendence from district court, Appellee/Respondent motion to extend time to file petition for
rehearing, Appellant/Petitioner motion to extend time to file petition for rehearing submitted to panel.
[Entered: 04/02/1990 01:39 PM]

04/03/1990

[418671] Appellee's motion to extend time to file petition for rehearing until 5/18/90 [88-2827, 88-2843] filed
by John H. Williams in 88-2827, 88-2843 . Original and 3 copies. c/s: y [Entered: 04/03/1990 11:20 AM]

04/03/1990

[418681] Appellee/Respondent motion to extend time to file petition for rehearing in 88-2827, 88-2843
submitted to panel. [Entered: 04/03/1990 11:32 AM]

04/06/1990

[419518] Order filed by Judge(s) McKay, Seymour, Moore granting Appellee and Appellant motion to
extend time to file petition for rehearing due May 11, 1990 in 88-2827, 88-2843. [Entered: 04/06/1990
08:07 AM]

04/11/1990

[426055] Supplemental record filed: I-IV Volume(s) - Copy filed in Volume(s): y. [Entered: 05/04/1990 01:53
PM]

05/09/1990

[426926] Petition for rehearing filed by USA in 88-2827 . Original and 3 copies. c/s: y [Entered: 05/09/1990
11:13 AM]

05/09/1990

[426930] Document [426926-1] Petition for rehearing filed by Appellant USA submitted to panel. [Entered:
05/09/1990 11:16 AM]

05/10/1990

[428099] Appellee's motion for access to all grand jury transcripts contained in the record on appeal and
renewed moiton to include entrie grand jury transcript in the record (docketed as motion to supplement the
record on appeal) filed by John H. Williams in 88-2827, 88-2843 . Original and 3 copies. c/s: y [Entered:
05/15/1990 09:22 AM]

05/11/1990

[427604] Petition for rehearing en banc [88-2827] filed by John H. Williams in 88-2827 . Original and 11
copies. c/s: y [Entered: 05/11/1990 01:08 PM]

05/11/1990

[427606] Document [427604-1] Petition for rehearing en banc filed by Appellee John H. Williams Jr.
submitted to panel. [Entered: 05/11/1990 01:10 PM]

05/15/1990

[428178] Appellee/Respondent motion to supplement the record on appeal in 88-2827, 88-2843 submitted
to panel. [Entered: 05/15/1990 10:42 AM]

05/18/1990

[429394] Response filed by USA in 88-2827, USA in 88-2843 to Appellee/Respondent motion to
supplement the record on appeal in 88-2827, 88-2843 and submitted to panel. Original and 3 copies. c/s: y
[Entered: 05/18/1990 04:17 PM]

05/22/1990

[429958] Order filed by Judge(s) McKay, Seymour, Moore granting Appellee/Respondent motion to
supplement the record on appeal [428099-1] Supplemental roa due 6/1/90 for Glenn Dorrough in 88-2827,
for Glenn Dorrough in 88-2843 [426055-1] Appellee's motion for access to sealed portions of the record is
taken under advisement. [Entered: 05/22/1990 11:19 AM]

06/12/1990

[434990] Supplemental record filed: SuplI Volume(s) - pages. Copy filed in Volume(s): y (Sup.I SEALED
documents requested by order of 5/25/90) [Entered: 06/12/1990 12:44 PM]

01/16/1991

[482131] Supplemental authority filed by Appellee John H. Williams in 88-2827, in 88-2843 . Original and
no copies. c/s: y [Entered: 01/22/1991 10:47 AM]

01/22/1991

[482144] Supplemental authority submitted to panel. [Entered: 01/22/1991 10:57 AM]

01/25/1991

[483501] Appellee's response filed by USA to appellant's supplemental authority filed in 88-2843, 88-2827
Original and 3 copies. c/s: y [Entered: 01/28/1991 08:02 AM]

01/28/1991

[483502] Appellee's response filed by USA to appellant's supplemental authority filed in 88-2843, 88-2827
submitted to panel. [Entered: 01/28/1991 08:05 AM]

04/22/1991

[503630] Order filed by Judge(s) Holloway, McKay, Logan, Seymour, Moore, Anderson, Tacha, Baldock,
Brorby, Ebel The court has considered appellant/cross-appellee's petition for rehearing and suggestion for
rehearing en banc, together with the briefs, memoranda, and the supplemental sealed record on appeal.
Appellant/cross-appellee's petition for rehearing is denied by the the panel to whom it was submitted.
Appellee/cross-appellant's pettion for rehearing is denied by the panel to whom it was submitted. In
accordance with Rule 35(b) of the Federal Rules of Appellate Procedure, the petition for rehearing and
suggestion for rehearing en banc were transmitted to all the judges of the court in regular active service.
No member of the panel and no judge in regular active service on the court having requested that the court
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be polled on rehearing en banc, Rule 35, Federal Rules of Appellate Procedure, the suggestion for
rehearing en banc is denied. Appellee/cross-appellant's motion for access to the sealed portions of the
record, Supplemental Volume I, is denied. in 88-2843, 88-2827 [Entered: 04/22/1991 02:06 PM]
04/30/1991

[505472] Mandate issued. Mandate receipt due 5/30/91 in 88-2827, in 88-2843 Record on appeal return
due 8/28/91 in 88-2827, in 88-2843 [Entered: 04/30/1991 08:44 AM]

05/08/1991

[516545] Mandate receipt filed. [Entered: 06/07/1991 10:46 AM]

07/08/1991

[527413] Petition for writ of certiorari filed on June 24, 1991 by Appellant USA in 88-2827, Appellee USA in
88-2843 . Supreme Court Number 90-1972. [Entered: 07/23/1991 01:51 PM]

10/21/1991

[548991] Supreme Court order dated 10/15/91 granting certiorari filed. [Entered: 10/29/1991 02:31 PM]

11/04/1991

[550128] Certiorari record transmitted to Supreme Court. Index follows: pleadings, records, briefs and
addendum. [Entered: 11/04/1991 10:24 AM]

11/04/1991

[550136] Record on appeal released to Supreme Court, 12 volumes. Supplemental Volumes I,II,III,IV
(Transcript). Additional Supplemental Volume I (Under SEAL). Volume I (Pleadings). Volumes II,III,IV
(Appendix). Volumes V,VI,VII (Transcript). Released record return due 2/12/92 for Supreme Court in 882827, 88-2843. [Entered: 11/04/1991 10:39 AM]

05/06/1992

[591545] Supreme court opinion filed. [Entered: 05/07/1992 09:16 AM]

05/07/1992

[591556] Supreme court opinion in 88-2827, 88-2843 submitted to panel. [Entered: 05/07/1992 09:32 AM]

06/09/1992

[598817] Supreme Court opinion filed May 4, 1992. Judgment: Reveresed and Remanded. [Entered:
06/09/1992 11:04 AM]

06/09/1992

[598827] Supreme Court Judgment submitted to panel. [Entered: 06/09/1992 11:15 AM]

07/20/1992

[608412] Record on appeal released to Supreme Court, VII volumes, returned. [Entered: 07/21/1992 02:47
PM]

08/11/1992

[612616] Order filed by Judge(s) McKay, Seymour, Moore On remand from the U.S. Supreme Court, the
court recall its mandate and vacates is judgment. Further, the cause is remanded to the U.S. District Court
for the Northern District of Oklahoma for further proceedings consistent with the Supreme Court's opinion
issued May 4, 1992. The mandate shall issue forthwith. Parties served by mail. [Entered: 08/11/1992 08:02
AM]

08/11/1992

[622703] Mandate issued. Mandate receipt due 9/10/92 in 88-2827, in 88-2843 [Entered: 09/24/1992 02:53
PM]

08/21/1992

[615334] Recalled mandate returned from district court. [Entered: 08/21/1992 02:47 PM]

10/02/1992

[626687] Mandate receipt filed. [Entered: 10/14/1992 03:47 PM]

04/26/1994

[761062] Record returned Volumes: sealed II, supplemental. [Entered: 04/26/1994 01:39 PM]

05/10/1994

[764463] Record receipt filed. [Entered: 05/10/1994 12:38 PM]

12/14/1995

[905788] Record returned Volumes: I,III-VII, supplemental I-IV. [Entered: 12/14/1995 08:16 AM]

01/26/1996

[916034] Record receipt filed. [Entered: 01/26/1996 04:27 PM]
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PUBLISH
UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

UNITED STATES OF AMERICA,

)

Plaintiff-AppellantCross-Appellee,

)
)
)
)
)
)
)

)

v.
JOHN H. WILLIAMS, JR.'
Defendant-AppelleeCross-Appellant.

Nos. 88-2827
88-2843

}
)

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
(D.C. No. 88-CR-52-E}
Tony M. Graham, United States Attorney for the Northern District
of Oklahoma (Susan K. Morgan and Ron Wallace, Assistant United
States Attorneys, with him on the briefs), Tulsa, Oklahoma, for
Plaintiff-Appellant-Cross-Appellee.
Joel L. Wohlgemuth of Norman, Wohlgemuth & Thompson, Tulsa,
Oklahoma (John E. Dowdell of Norman, Wohlgemuth & Thompson; James
C. Lang and G. Steven Stidham of Sneed, Lang, Adams, Hamilton &
Barnett, Tulsa, Oklahoma, with him on the briefs), for DefendantAppellee-Cross-Appellant.

Before McKAY, SEYMOUR, and MOORE, Circuit Judges.

McKAY~

Circuit Judge.

In this case, the trial court dismissed, without prejudice, a
seven count bank fraud indictment after concluding that the

Appellate Case: 88-2843

Document: 01019729721

Date Filed: 03/20/1990

Page: 2

government wrongfully withheld from the grand jury information
that was substantially exculpatory.

The court held that the

government's failure to disclose the exculpatory evidence rendered
the grand jury's decision to indict "gravely suspect."

The

government appeals.

I. FACTS
Defendant John H. Williams, Jr. is a businessman in Tulsa,
Oklahoma.

Between September 1984 and November 1985 defendant

obtained loans and loan renewals from several banks in Tulsa.
With each loan or renewal request, defendant presented the banks
with two types of financial statements.

The first type of finan-

cial statement, referred to as a "Market Value Balance Sheet,"
contained a category of assets called "Current

Assets.~

The label

"current assets" is a term commonly used to describe assets that
will be realized in cash within one year, such as a receivable
whose due date falls within the next twelve months.

At the center

of this case is a series of "Notes Receivable'' that defendant
listed under the "Current Assets" section of his "Market Value
Balance Sheet."

The "Notes Receivable" included notes amounting

to between $5 million and $6 million receivable by defendant from
several companies in which defendant had invested.

Each of the

companies was a relatively new venture with negative net worth.
Thus, the government claimed that the classification of the notes
as "current assets" was misleading because the poor financial condition of the debtor companies rendered the notes uncollectible in
the short term.

-2-
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The other type of financial disclosure at issue was contained
in defendant's "Statement of Projected Income and Expense."

One

source of income listed on this statement was interest income payable on the notes receivable discussed above.

The government

alleged that due to the poor financial condition of the debtor
companies, any interest accruing on the notes could only be paid
to defendant with money loaned to the companies by defendant himself.

Thus, according to the government, the disclosure of

interest income was misleading because banks were likely to
believe that the interest was a source of outside income to
defendant.

After a six-month investigation, defendant was indicted
defrauding a bank in violation of 18

u.s.c.

§ 1014 (1982).

for
The

indictment charged defendant with seven c6unts of alleged material
false statements and the willful overvaluation of notes, assets,
and interest income.

Defendant then filed a motion to compel the

government to disclose any evidence that tended to exculpate
defendant.

In response, the government indicated it would comply

with its continuing duty under Brady v. Maryland, 373 U.S. 83
(1963), by providing any exculpatory evidence.

At the hearing on

defendant's motion, defendant claimed there was a discovery dispute because the government had not provided any Brady material.
The government, after being ordered to provide any exculpatory
material, agreed to provide defendant with edited portions of the
grand jury transcript and to submit the unedited transcript to the
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court.

After reviewing the grand jury transcript, defendant filed a
motion to dismiss the indictment, claiming that the grand jury's
decision to indict was suspect because "the Government failed to
present substantial exculpatory evidence to the Grand Jury."
Record, vol. 1, Doc. 46.

·The evidence on which defendant based

his argument consisted of defendant 0 S ledgers, tax returns, and
financial statements, all of which tended to show that defendant
had consistently accounted for the notes receivable and interest
the same way he presented them to the banks.

In addition to the

financial records, defendant claimed that the government had in
its possession, but failed to produce, a five-volume deposition
given by defendant in an earlier bankruptcy proceeding.
to defendant 7

According

the deposition testimony contained explanations of

defendant's methods of accounting and financial reporting that
would have exonerated him.

After a hearing, the district court

denied defendant's motion.

Subsequently, a hearing was held on several pretrial motions,
at which time defendant entered a motion to reconsider the earlier
motion to dismiss the indictment.
found that

th~

On reconsideration, the court

government had possessed substantially exculpatory

information that was not presented to the grand jury.

The court

stated that the evidence "raises reasonable doubt about the
defendant's intent to defraud," because it "indicate[s] a lawful
basis for the information provided to the banks."
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The court held that the

absence of this evidence rendered the grand jury's indictment
"gravely suspect" and dismissed the indictment without prejudice.
Id. at 8-9.

The government appeals from the district court's finding that
the government withheld substantially exculpatory evidence from
the grand jury.

In the alternative, the government argues that

the remedy of dismissal was inappropriate.

Defendant agrees with

the district court's dismissal, but claims that the indictment
should have been dismissed with prejudice.

II. DISCUSSION
A.

Exculpatory Evidence
The district court's finding that the government withheld

exculpatory evidence is a finding of fact.
reviewed under the deferential,

"Questions of fact are

'clearly erroneous' standard as

set forth in Fed. R. Civ. P. 52(a).

Although the standard is a

rule of civil procedure, it is applied to certain issues in criminal proceedings ...

United States v. Ortiz, 804 F.2d 1161, 1164 n.2

(lOth Cir. 1986).
If the district court 1 s account of the evidence is plausible in light of the record viewed in its entirety, the
court of appeals may not reverse it even though convinced that had it been sitting as the trier of fact, it
would have weighed the evidence differently. Where
there are two permissible views of the evidence, the
factfinder's choice between them cannot be clearly
erroneous.
Lone Star Steel Co. v. United Mine Workers, 851 F.2d 1239, 1242
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(lOth Cir. 1988).

We have previously held that a prosecutor has the duty to
present substantial exculpatory evidence to the grand jury.

See

United States v. Page, 808 F.2d 723, 728 (lOth Cir. 1987}.
Although we do not require the prosecutor to »ferret out and
present every bit of potentially exculpatory evidence,

11

id., we do

require that substantial exculpatory evidence discovered during
the course of an investigation be revealed to the grand jury.
Other courts have also .recognized that such a duty exists.
~,

Id.

See,

United States v. Flomenhoft, 714 F.2d 708, 712 (7th Cir.

1983), cert. denied, 465

u.s.

1068 (1984); United States v.

Ciambrone, 601 F.2d 616, 622-23 (2d Cir. 1979); United States v.
Phillips Petroleum Co., 435 F. Supp. 610, 620 (N.D. Okla. 1977}.
This requirement promotes judicial economy because "[i]f a fully
informed grand jury cannot find probable cause to indict, there is
little chance the prosecution could have proved guilt beyond a
reasonable doubt to a fully informed petit jury."

Page, 808 F.2d

at 728.

The indictment contains seven counts alleging bank fraud
against the defendant under 18

u.s.c.

§ 1014 (1988).

Section 1014

makes it a crime for someone knowingly to make a false statement
concerning a material fact to a financial institution for the purpose of influencing the financial institution's action.

The sub-

stance of the indictment alleges that defendant knowingly overvalued his current assets to obtain approvals and renewals of
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Although count two involves oral representations,

all of the offenses charged allege that overvaluations were made
by the defendant in his financial statements, income statements,
or projected income statements.

The overvaluations alleged by the

government concern the value and/or classification of income
(including interest income), collateral, and notes receivable.

One essential element of the offense for which defendant was
indicted is the intent to influence the bank's action by the use
of a false statement.

.see United States v. Smith, 838 F.2d 436,

439-40 (lOth Cir. l988)i United States v. Bonnette, 663 F.2d 495,
497 (4th Cir. 1981), cert. denied, 455 u.s. 951 (1982).

Although

we recognize the burden of proof for conviction at trial is
greater than the finding of probable cause by the grand jury, the
pre~entation

of the government's case to the grand jury must be

based upon the essential elements of the offense.

The government argued below and on appeal that "under its
theory" of the case, it presented all relevant evidence.

The gov-

ernment claims that because the tax returns, general ledgers and
depositions were not relevant, they cannot be considered exculpatory.

The district court found that this evidence was substan-

tially exculpatory because it supported a lawful basis for the
information provided as opposed to the intent to defraud.

In so

doing, the district court separated the withheld evidence into two
categories as follows:
(l) written material generated in the bankruptcy proceedings involving defendant and his wife. This
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material included defendant 1 S deposition in bankruptcy
adversary proceedings in which he explains his balance
sheet, income statement, the method of their preparation, and his beliefs regarding asset values assigned,
as well as a discussion by the defendant of his venture
capital investments and statements to bankers regarding
those investments; and (2) financial statements, tax
records, and general records of the Defendant prepared
by Defendant and his accounting firm over a period of
years.
Record, vol. 1, Doc. 85, Order, November 7, 1988, at 5-6.

We now

discuss the district court's findings with respect to each category.

1.

Bankruptcy Materials

The government subpoenaed certain written materials generated
in an adversary bankruptcy proceeding, including a deposition of
defendant.

Defendant claimed that the deposition contained excul-

patory material and that it should have been presented to the
grand jury.

Further, because the government submitted a proposed

designation of certain testimony from the deposition for use at
trial, defendant argues that the government conceded that the deposition was relevant.

The government argued, however, that the

deposition testimony was self-serving and irrelevant, and therefore it could not be considered substantially exculpatory.

After reviewing the material generated in the bankruptcy proceedings the District Court stated:
An examination of Defendant's deposition and the exhibits to the deposition reveals substantial exculpatory
material. The Defendant explains his balance sheets and
income statements in detail, the method of their preparation, and his beliefs with regard to the asset values
assigned. The deposition also contains significant discussion by Defendant of his venture capital investments
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and statements made to banks regarding those investments. Without the benefit of Defendant's testimony
before the grand jury this written material would be
highly useful to the grand jury in evaluating
Defendant's intent.
Record, vol. 1, Doc. 85, Order, November 7, 1988, at 85.

In hold-

ing the bankruptcy deposition should have been presented to the
grand jury, the court recognized a distinction between "calling a
target of a grand jury investigation," which often results in
self-serving statements, and "presenting sworn testimony on the
issues presented to the grand jury when that sworn testimony is
available."

Record, val. 6, at 4.

In our review of defendant's

deposition we have found explanations regarding the accounting
methods used to prepare the financial statements.

Although these

explanations may seem irrelevant and self-serving under the government's theory of the case, the grand jury must receive any
information that is releva~t to any reasonable theory it may
adopt.

For example, it would have been reasonable in this case

for the grand jury to adopt a theory under which defendant contemplated a different definition of "current assets" than the government.

Under such a theory, defendant's explanations would have

been relevant in that they would tend to show that defendant did
not intend to influence the banks' actions.

We conclude, there-

fore, that the district court was not clearly in error when it
found that the deposition testimony was exculpatory.

2.

Financial Records

The government subpoenaed the general ledgers and tax records
covering the years 1984 and 1985 from defendant's accounting firm.
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While urging the court to reconsider the motion to dismiss,
defendant argued that the general ledgers "prove up item by item
the statement of inc6me/expense just like the tax returns did,"
therefore the consistency in reporting his financial condition
negated the defendant•s intent to defraud.
138.

Record, vol. 5, at

Defendant contended, therefore, that the general ledgers

were exculpatory evidence and that the government's withholding of
these documents affected the grand jury's decision to indict.

Id.

After reviewing the general ledgers, tax records and financia! statements the district court stated:
The statements as to income and expenses on the financial statements at issue in the indictment were drawn
from these ledgers, which were also used to prepare
Defendant's tax returns. This written material reveals
a consistent format of reporting over a period of years
and consistency in the figures reported from form to
form.
If the government had presented to the grand jury
this information within its possession, the grand jury
would have been aware that the Defendant's inclusion of
interest income on the financial statements at issue was
consistent with the general ledgers maintained by [the
accounting firm] with Defendant's federal income tax
returns and with Defendant's bank statements. Likewise,
the grand jury would have been aware that the Defendant,
with the assistance of [the accounting firm], presented
figures as to note balances which comprised the notes
receivable portion of the financial statements that was
consistent with the face value of the notes on the general ledgers.
Record, vol. l, Doc. 85, Order, November 7, 1988, at 7-8.

We have

examined the financial statements that formed the basis of the
indictment.

These financial statements contain a legend at the

bottom of the first page of each particular document.

The legend

is noted by an asterisk that reads: "Marketable securities and
certain investments have been adjusted to reflect fair market on
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All other assets are reflected at cost or

Record, vol. 2, at Exhibit A, B, and C.

The

particular current assets that the government alleges were knowingly overvalued did not contain the asterisk legend.

Therefore,

the reader of the financial statements would be aware that the
value for income, collateral, and notes receivable were at cost or
other tax basis.

In addition, the legend put the banks on notice

that defendant's financial statements were not prepared in accordance with Generally Accepted Accounting Principles.
jury could reasonably c.onclude that:

Thus, a grand

(1} defendant understood a

different meaning of "current assetsw than the government or the
banks: and (2) because of the different meanings of "current
assets" contemplated by the parties, defendant likely did not
intend to mislead the banks.

The district court had the benefit of reviewing the grand
jury transcript and all of the evidence in the possession of the
government.

Our review has been limited to the designated record

which contains various pleadings, transciipts of hearings before
the district court, and the defendant's deposition taken in the
bankruptcy proceedings.

The government claims that all relevant

portions of this evidence were presented to the grand jury through
the testimony of witnesses.

In its brief, the government requests

"this Court to review the grand jury transcripts . • • and satisfy
itself of the accuracy of the government's position."
ment's Response, April 5, 1989, at 9.

Govern-

However, the government did

not designate the grand jury transcript as a .part of the record
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If we had the benefit of reviewing the grand jury

transcript, our review of the deposition's exculpatory evidence
may have lead to a different conclusion.

Nevertheless, we con-

clude that the explanations regarding the classification of the
notes as well as their valuation in the financial statements are
consistent with the possible theory that defendant simply did not
intend to mislead the banks.

We cannot say that the district

court's finding that the deposition contained exculpatory evidence
was clearly erroneous.

B.

Indictment
Having concluded that the government withheld substantial

exculpatory material from the grand jury, we must now consider (1)
whether the district court was correct in finding that defendant
was prejudiced, and (2) whether the district court abused its discretion by dismissing the indictment.

1.

Prejudice to Defendant

The purposes of the grand jury require it to be both independent and informed in order to render a decision free from
bias.

See Wood v. Georgia, 370 U.S. 375, 390 (1962).

The grand

jury serves to "clear the innocent, no less than to bring to trial
those who may be guilty."

United States v. Dionisio, 410 U.S. 1,

16-17 {1973) (footnote omitted).

The grand jury also acts as "a

protector of citizens against arbitrary and oppressive governmental action."

United States v. Calandra, 414 U.S. 338, 343 (1974).

"To be independent and informed, the grand jury must be able to
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obtain all relevant evidence, since only then can its judgment
truly be informed."

United States v. Flomenhoft, 714 F.2d 708,

711 {7th Cir. 1983), cert. denied, 465

u.s.

1068 {1984) (citations

omitted).

Applying the above-quoted principles, we have held that an
indictment can be dismissed only when prosecutorial misconduct
results

~n

"some significant infringement on the grand jury's

ability to exercise independent judgment."
708 F.2d 523, 530 (lOth Cir. 1983}.

United States v. Pine,

The Supreme Court recently

held that "a District Court may not dismiss an indictment for
errors in grand jury proceedings unless such errors prejudiced the
defendants."

Bank of Nova Scotia v. United States,

108 S. Ct. 2369, 2373 (1988}.
the following standard that

u.s.

In Nova Scotia, the court announced

cou~ts

should apply whenever dismissal

is sought for a nonconstitutional error.
The prejudicial inquiry must focus on whether any violations had an effect on the grand jury's decision to
indict. If violations did substantially influence this
decision, or if there is grave doubt that the decision
to indict was free from such substantial influence, the
violations cannot be deemed harmless.
Id. at 2378.

This standard was first articulated in United States

v. Mechanik, 475 U.S. 66, 78 (1986) (O'Connor, J., concurring),
and was based on the decisions in United States v. Lane, 474
438, 449 (1986), and Kotteakos v. United States, 328
(1946).

u.s.

u.s.

750, 765

Although some errors or violations can be remedied at

trial, 1 "where an unremedied violation is proved, the trial judge
l

Earlier cases have held that some errors can be remedied at
trial, and do not warrant a dismissal. See, ~, United States
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must still be satisfied that the violation resulted in grand jury
intimidation or improper influence • • • and thus had a 'substantial influence' on the indictment returned, or that there is grave
doubt as to whether it had such effect."

Mechanik, 475 U.S. at 78

(citing Kotteakos, 328 U.S. at 765).

In the present case, the district court reviewed all the disputed evidence and concluded that the deposition, tax records,
general ledgers and financial statements revealed a consistent
format of reporting that "indicate[s] a lawful basis for the
information Defendant provided to the banks, as opposed to any
indication of intent to defraud those banks."
Doc. 85, Order, November 7, 1988, at 8.

Record, vol. 1,

The government argues

that the withheld evidence was adequately discussed before the
grand jury and that ~roviding the m~terial would have been a
fruitless gesture.

Further, the government argues that the grand

jury "would not have known or understood the relevance of [the
documents] without knowing the theory of the case."
Response, April 5, 1989, at 8.

Government's

As we have already noted, the pur-

pose of the grand jury is to render an unbiased, independent, and
informed decision based on all relevant evidence.

Consequently,

the government's theory of the case is not critical.

The finding

of intent to commit a criminal act is a determination the grand
jury must make in deciding whether

proba~le

cause exists.

Here,

Page, 808 F.2d 723, 727 (lOth Cir. 1987); Talamante v. Romero,
620 F.2d 784, 790-91 (lOth Cir. 1980), cert. denied, 449 u.s. 877
(1980} (perjured testimony before grand jury).

Vo
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the district court found that the failure to present evidence relevant to the critical issue of intent rendered the indictment suspect.

We cannot say, based on our review of the record, that this

finding was clearly erroneous.

2.

Dismissal Without Prejudice

As a final matter, we must examine the propriety of the district court 1 s dismissal of the indictment without prejudice.

Our

standard of review is to determine whether the district court
abused its discretion •. See United States v. Strayer, 846 F.2d
1262, 1265 (lOth Cir. 1988); United States v. Derr, 726 F.2d 617,
619 {lOth Cir. 1984).

Based on the above review of the district

court's findings, we conclude that the court did not abuse its
discretion in granting defendant's motion to dismiss the indictment.

Further, .despite

def~ndant's

request for dismissal.with

prejudice, we hold that the district court was correct in dismissing the indictment without prejudice "so that the government can,
. again, if it elects, present the matter to the grand jury
for determination of probable cause."

Record, vol. 6, at 5.

The

more drastic remedy of dismissal with prejudice would not be justified under these circumstances.

III.

CONCLUSION

After reviewing the record, we hold that the district court
was not clearly erroneous when it found that the government withheld substantial exculpatory material from the grand jury.

Based

on this error by the government, the district court correctly
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found that the absence of the withheld evidence prejudiced defendant before the grand jury rendering the grand jury's indictment
suspect.

Consequently, the district court did not abuse its dis-

cretion when it granted defendant!s motion to dismiss the indictment.

Finally, we hold that under the circumstances, the district

court properly dismissed the indictment without prejudice.

AFFIRMED.
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