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Clinton-Obama Emails: The Key to
Understanding Why Hillary Wasn’t
Indicted

By ANDREW C. MCCARTHY | January 23,2018 9:25 PM

-

Barack Obama and Hillary Clinton talk during the Summit of the Americas in Cartagena April 14, 2012. (Kevin

Lamarque/Reuters)

New FBI texts highlight a motive to conceal the president’s involvement.

rom the first, these columns have argued that the whitewash of the

Hillary Clinton—emails caper was President Barack Obama’s call — not
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repeatedly communicated with Secretary Clinton over her private, non-secure

email account.

These emails must have involved some classified information, given the nature
of consultations between presidents and secretaries of state, the broad outlines
of Obama’s own executive order defining classified intelligence (see EO 13526,
section 1.4), and the fact that the Obama administration adamantly refused to
disclose the Clinton—Obama emails. If classified information was mishandled, it
was necessarily mishandled on both ends of these email exchanges.

If Clinton had been charged, Obama’s culpable involvement would have been
patent. In any prosecution of Clinton, the Clinton—Obama emails would have
been in the spotlight. For the prosecution, they would be more proof of willful
(or, if you prefer, grossly negligent) mishandling of intelligence. More
significantly, for Clinton’s defense, they would show that Obama was complicit

in Clinton’s conduct yet faced no criminal charges.

That is why such an indictment of Hillary Clinton was never going to happen.
The latest jaw-dropping disclosures of text messages between FBI agent Peter

Strzok and his paramour, FBI lawyer Lisa Page, illustrate this point.

For the moment, I want to put aside the latest controversy — the FBI’s failure to
retain five months of text messages between Strzok and Page, those chattiest of
star-crossed lovers. Yes, this “glitch” closes our window on a critical time in the
Trump-Russia investigation: mid December 2016 through mid May 2017. That
is when the bureau and Justice Department were reportedly conducting and
renewing (in 90-day intervals) court-approved FISA surveillance that may well
have focused on the newly sworn-in president of the United States. (Remember:
The bureau’s then-director, James Comey, testified at a March 20 House

Intelligence Committee hearing that the investigation was probing possible
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The retention default has been chalked up to a technological mishap. Assuming

that this truly was an indiscriminate, bureau-wide problem — that lost texts are
not limited to phones involved in the Trump-Russia investigation — it is hard to
imagine its going undetected for five months in an agency whose business is
information retention. But it is not inconceivable. Attorney General Jeff
Sessions maintains that an aggressive inquiry is underway, so let’s assume (for
argument’s sake, at least) that either the texts will be recovered or a satisfactory

explanation for their non-retention will be forthcoming.
For now, let’s stick with the Clinton—Obama emails.

We now know that Comey’s remarks had been in the works for two months
and were revised several times by the director and his advisers.

On July 5, 2016, Comey held the press conference at which he delivered a
statement describing Mrs. Clinton’s criminal conduct but nevertheless
recommending against an indictment. We now know that Comey’s remarks had
been in the works for two months and were revised several times by the director
and his advisers.

This past weekend, in a letter to the FBI regarding the missing texts, Senate
Homeland Security Committee chairman Ron Johnson (R., Wis.) addressed
some of these revisions. According to Senator Johnson, a draft dated June 30,
2016 (i.e., five days before Comey delivered the final version), contained a
passage expressly referring to a troublesome email exchange between Clinton
and Obama. (I note that the FBI’s report of its eventual interview of Clinton
contains a cryptic reference to a July 1, 2012, email that Clinton sent from
Russia to Obama’s email address. See report, page 2.) The passage in the June
30 draft stated:
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used her personal email extensively while outside the United States,
including from the territory of sophisticated adversaries. That use included
an email exchange with the President while Secretary Clinton was on the
territory of such an adversary. [Emphasis added.] Given that combination of
factors, we assess it is possible that hostile actors gained access to Secretary
Clinton’s personal email account.

On the same day, according to a Strzok—Page text, a revised draft of Comey’s
remarks was circulated by his chief of staff, Jim Rybicki. It replaced “the

President” with “another senior government official.”

This effort to obscure Obama’s involvement had an obvious flaw: It would
practically have begged congressional investigators and enterprising journalists
to press for the identification of the “senior government official” with whom

Clinton had exchanged emails. That was not going to work.

Consequently, by the time Comey delivered his remarks on July 5, the decision
had been made to avoid even a veiled allusion to Obama. Instead, all the stress
was placed on Clinton (who was not going to be charged anyway) for
irresponsibly sending and receiving sensitive emails that were likely to have
been penetrated by hostile intelligence services. Comey made no reference to

Clinton’s correspondent:

We also assess that Secretary Clinton’s use of a personal e-mail domain was
both known by a large number of people and readily apparent. She also
used her personal e-mail extensively while outside the United States,
including sending and receiving work-related e-mails in the territory of
sophisticated adversaries. [Emphasis added.] Given that combination of
factors, we assess it is possible that hostile actors gained access to Secretary
Clinton’s personal e-mail account.

The decision to purge any reference to Obama is consistent with the panic that

seized his administration from the moment Clinton’s use of a private, non-
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Obama and Clinton advisers (those groups overlap) was not only that there were

several Clinton—Obama email exchanges, but also that Obama dissembled about

his knowledge of Clinton’s private email use in a nationally televised interview.

On March 4, just after the New York Times broke the news about Clinton’s
email practices at the State Department, John Podesta (a top Obama adviser
and Clinton’s campaign chairman) emailed Cheryl Mills (Clinton’s confidant
and top aide in the Obama State Department) to suggest that Clinton’s “emails
to and from potus” should be “held” — i.e., not disclosed — because “that’s the
heart of his exec privilege.” At the time, the House committee investigating the

Benghazi jihadist attack was pressing for production of Clinton’s emails.

As his counselors grappled with how to address his own involvement in
Clinton’s misconduct, Obama deceptively told CBS News in a March 7 interview
that he had found out about Clinton’s use of personal email to conduct State
Department business “the same time everybody else learned it through news
reports.” Perhaps he was confident that, because he had used an alias in
communicating with Clinton, his emails to and from her — estimated to number

around 20 — would remain undiscovered.

His and Clinton’s advisers were not so confident. Right after the interview aired,
Clinton campaign secretary Josh Scherwin emailed Jennifer Palmieri and other
senior campaign staffers, stating: “Jen you probably have more on this but it
looks like POTUS just said he found out HRC was using her personal email
when he saw it on the news.”

Scherwin’s alert was forwarded to Mills. Shortly afterwards, an agitated Mills
emailed Podesta: “We need to clean this up — he has emails from her — they do
not say state.gov.” (That is, Obama had emails from Clinton, which he had to
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So how did Obama and his helpers ‘clean this up’?

So how did Obama and his helpers “clean this up”?

Obama had his email communications with Clinton sealed. He did this by
invoking a dubious presidential-records privilege. The White House insisted
that the matter had nothing to do with the contents of the emails, of course;
rather, it was intended to vindicate the principle of confidentiality in
presidential communications with close advisers. With the media content to
play along, this had a twofold benefit: Obama was able (1) to sidestep disclosure
without acknowledging that the emails contained classified information, and (2)
to avoid using the term “executive privilege” — with all its dark Watergate

connotations — even though that was precisely what he was invoking.

Note that claims of executive privilege must yield to demands for disclosure of
relevant evidence in criminal prosecutions. But of course, that’s not a problem if

there will be no prosecution.

The White House purported to repair the president’s disingenuous statement in
the CBS interview by rationalizing that he had meant that he learned of Clinton’s
homebrew server system through news reports — he hadn’t meant to claim
unawareness that she occasionally used private email. This was sheer
misdirection: From Obama’s standpoint, the problem was that he discussed
government intelligence matters with the secretary of state through a private
email account; the fact that, in addition, Clinton’s private email account was
connected to her own private server system, rather than some other private
email service, was beside the point. But, again, the media was not interested in
such distinctions and contentedly accepted the White House’s non-explanation.
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email practices. This ensured that the Democratic administration’s law-

enforcement agencies were aligning their story with the Democratic candidate’s
campaign rhetoric. If there was no investigation, there would be no prosecution.

In April 2016, in another nationally televised interview, Obama made clear that
he did not want Clinton to be indicted. His rationale was a legally frivolous straw
man: Clinton had not intended to harm national security. This was not an
element of the felony offenses she had committed; nor was it in dispute. No
matter: Obama’s analysis was the stated view of the chief executive. If, as was
sure to happen, his subordinates in the executive law-enforcement agencies

conformed their decisions to his stated view, there would be no prosecution.

Within a few weeks, even though the investigation was ostensibly still underway
and over a dozen key witnesses — including Clinton herself — had not yet been
interviewed, the FBI began drafting Comey’s remarks that would close the

investigation. There would be no prosecution.

On June 27, Lynch met with Clinton’s husband, former President Bill Clinton,
on an out-of-the-way Arizona tarmac, where their security details arranged for

both their planes to be parked.

Over the next few days, the FBI took pains to strike any reference to Obama’s
emails with Mrs. Clinton from the statement in which Comey would effectively

end the “matter” with no prosecution.

On July 1, amid intense public criticism of her meeting with Bill Clinton,
Attorney General Lynch piously announced that she would accept whatever
recommendation the FBI director and career prosecutors made about charging
Clinton. As Page told Strzok in a text that day, “This is a purposeful leak
following the airplane snafu.” It was also playacting. Page elaborated that the
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Knowing that, Lynch had given the FBI notice on June 30 that she’d be

announcing her intention to accept Comey’s recommendation. Fearing this just
might look a bit choreographed, the FBI promptly amended Comey’s planned
remarks to include this assertion (which he in fact made on July 5): “I have not
coordinated or reviewed this statement in any way with the Department of
Justice or any other part of the government. They do not know what I am about

to say.”

But they did not need to participate in drafting the statement, and they did not
need to know the precise words he was going to use. It was not Comey’s decision
anyway. All they needed to know was that there would be no prosecution.

All cleaned up: no indictment, meaning no prosecution, meaning no
disclosure of Clinton-Obama emails.

On July 2, with the decision that she would not be indicted long since made,
Mrs. Clinton sat for an interview with the FBI — something she’d never have
done if there were a chance she might be charged. The farce was complete with
the Justice Department and FBI permitting two subjects of the investigation —
Mills and Clinton aide Heather Samuelson — to sit in on the interview as
lawyers representing Clinton. That is not something law enforcement abides
when it is serious about making a case. Here, however, it was clear: There would

be no prosecution.

All cleaned up: no indictment, meaning no prosecution, meaning no disclosure
of Clinton—Obama emails. It all worked like a charm . . . except the part where

Mrs. Clinton wins the presidency and the problem is never spoken of again.

READ MORE:
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Time to Give Clinton’s Server Technician the Mueller Treatment

List of Hillary Clinton’s Lies
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