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NOMINATION OF THOMAS M. DURKIN, OF ILLINOIS, NOMINEE TO BE U.S. DISTRICT
JUDGE FOR THE NORTHERN DISTRICT OF
ILLINOIS; HON. JON S. TIGAR, OF CALIFORNIA, TO BE U.S. DISTRICT JUDGE FOR
THE NORTHERN DISTRICT OF CALIFORNIA;
AND WILLIAM H. ORRICK III, OF CALIFORNIA, TO BE U.S. DISTRICT JUDGE FOR
THE NORTHERN DISTRICT OF CALIFORNIA
WEDNESDAY, JULY 11, 2012

U.S. SENATE,
JUDICIARY,
Washington, DC.
The Committee met, pursuant to notice, at 2:06 p.m., in room
SD–226, Dirksen Senate Office Building, Hon. Christopher Coons,
presiding.
Present: Senators Coons, Feinstein, and Grassley.
COMMITTEE

ON THE

OPENING STATEMENT OF HON. CHRISTOPHER COONS, A U.S.
SENATOR FROM THE STATE OF DELAWARE

Senator COONS. Good afternoon. I am pleased to call this nominations hearing of the Senate Judiciary Committee to order.
I would like to welcome each of the nominees, their families,
their friends, to the U.S. Senate and congratulate them on their
nomination to serve in the Federal judiciary.
I would also like to welcome Senator Boxer of California, who is
here to introduce the district court nominees for the Northern District.
Today there are 76 vacancies in our Federal judiciary, which is
nearly 3 times the number of vacancies at a comparable period in
the previous administration. Most of these vacancies are in district
courts, which are the courts Americans most need to be fully
staffed so they can receive their day in court. Nearly half these vacancies are considered by the nonpartisan Judicial Conference to be
judicial emergencies, where vacancies are doing the most harm to
the regular and reliable administration of justice.
Today’s nominees are all district court nominees to judicial emergency districts, and so I am eager to hear from the nominees and
look forward to the Senate’s swift action on the President’s nominations.
(627)
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Before we turn to introductions and witness statements and
questions, I would like to first invite Senator Grassley to make an
opening statement. Senator Grassley.
STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Well, of course, just like the Chairman, I welcome all the nominees and congratulate them. I want to talk about
the timetable that we have had in the past and our record.
I would note that the nominations of Mr. Orrick and Mr. Tigar
were delivered to the Senate just 1 month ago, on June 11, 2012,
with their nomination materials coming in after that date, so that
we have had about 13 legislative days to review the nominations.
We have had a little more time to review Mr. Durkin’s file.
By contrast, President Bush’s district nominees waited an average of about 120 days from nomination to having a hearing like we
are having right now, so I think that this is a good example of the
fair treatment that we are giving President Obama’s nominees.
Having said that, I do not want anyone to think that these nominees are on some sort of fast-track process. We will give close scrutiny to the record of the nominees. This hearing is an important
part of that record formation. This Committee continues to make
good and steady progress in confirming judicial nominees. After
today, we will have had a hearing on 42 nominees this year alone.
Yesterday we confirmed the 152nd district or circuit nominee during President Obama’s term so far. Good progress.
Again, I welcome the nominees and look forward to the hearing,
and I will place the balance of my statement in the record.
[The prepared statement of Senator Grassley appears as a submission for the record.]
Senator COONS. Thank you, Senator Grassley.
Now we turn to the introduction of our needs, beginning with
Senator Boxer, who will introduce Mr. Orrick and Judge Tigar from
her home State of California.
Senator Boxer, I know your schedule is pressing, so please feel
free to excuse yourself after giving these introductions. Senator
Boxer.
PRESENTATION OF HON. JON S. TIGAR, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF CALIFORNIA, AND WILLIAM H. ORRICK III, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF CALIFORNIA, BY HON. BARBARA BOXER, A U.S. SENATOR FROM
THE STATE OF CALIFORNIA

Senator BOXER. Well, I want to thank both Senators Coons and
Grassley, and I think you are going to be very pleased with these
nominees as I introduce them to you.
Bill Orrick is here with his wife, Caroline, and two of their
daughters: Sarah, a second-year law student at UC-Berkeley—I
hope Sarah would stand—and Libby—and I hope that Caroline, his
wife, will stand. And Libby is a senior at the University of Puget
Sound. A third daughter, Catherine, is in South Africa doing conservation biology studies.
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Judge Tigar is joined by his wife, Carrie, who I hope will stand,
Carrie Avery, and he is joined by his father, Michael. I hope he will
stand. And he is also joined by Judge Jeb Boasberg, of the District
of Columbia, and William King, who clerked with Jon in the 11th
Circuit.
So I will start with Mr. Orrick. Mr. Orrick brings a depth of legal
experience in both the private and public sectors which will make
him a tremendous asset to the Northern District Court. He received his bachelor’s from Yale. He earned his law degree from Boston College Law School, graduating cum laude from both schools.
After law school, he spent 5 years providing pro bono legal services for low-income clients in Georgia. Then Mr. Orrick returned
home to the San Francisco Bay Area, and he joined the firm of
Coblentz, Patch, Duffy & Bass, where he spent 25 years as an associate, a partner, and then head of the firm’s employment litigation
practice. He rose to the top of the firm.
Since 2009, Mr. Orrick has worked at the Justice Department
where he currently is Deputy Assistant Attorney General in the
Civil Division. Bill considers service to the community to be a hallmark of his legal career. He spent 11 years as chancellor and legal
adviser to the Episcopal Diocese of California and 13 years working
with the Good Samaritan Family Resource Center, a low-income
housing nonprofit in San Francisco.
At his law firm, he supervised much of the firm’s pro bono work
for which he received the San Francisco Bar Association’s Outstanding Lawyer in Public Service Award.
If confirmed, Bill would not be the first of his family—and, Senators, this is really wonderful. He will not be the first of his family
to serve in the Northern District. His father, William Orrick II, sat
for more than 25 years in the same seat his son is nominated to
today. What an honor it would be for him and his family to follow
his father to the very same Federal bench.
Now I want to introduce Judge Jon Tigar. He has had a diverse
legal career, including more than 9 years as an exemplary superior
court judge and will be an excellent addition to the bench. He received his bachelor’s degree from Williams College, and he earned
his law degree from the University of California-Berkeley Boalt
Hall School of Law.
Following law school, Judge Tigar clerked for Judge Robert
Vance of the 11th Circuit Court of Appeals in Birmingham, Alabama. In 1989, Judge Vance was killed by a mail bomb that was
sent to his home. Judge Tigar assisted FBI agents with their investigation at the field office that very evening. This nightmare experience has had a lasting effect on Judge Tigar’s commitment to justice. He remembers Judge Vance for his fealty to the rule of law,
for his work ethic, for his judicial temperament, his humanity, and
his common sense—qualities he will bring to the Federal district
court. After his clerkship, Judge Tigar spent a number of years as
a civil and criminal litigator in private practice and 2 years as a
trial attorney in the public defender’s office.
Since 2002, Judge Tigar has served on the Alameda County Superior Court with great distinction, presiding over civil, criminal,
and family law cases. In his current assignment, he manages 570
cases. Before he joined the State court bench, Judge Tigar received
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an award from the State Bar of California for his pro bono services.
He is a member of the California Judicial Council Advisory Committee on Civil Jury Instructions. He is an adviser to the American
Law Institute’s forthcoming restatement of torts. He has lectured
at UC-Berkeley Law School, and he sits on the Board of Directors
of the Alameda County Bar Association’s Volunteer Legal Services
Corporation.
His nomination has the very strong support of law enforcement
officials. The Berkeley chief of police writes that Judge Tigar
‘‘meets with our officers in his home or wherever he happens to be
when he receives a phone call for a meeting. He has even reviewed
facts warrants while on vacation.’’
The Alameda County sheriff writes that Judge Tigar ‘‘is a man
of integrity who will bring wisdom and experience to this position.’’
I would like to submit for the record letters of recommendation
I have received in his support, if that is all right with you, Mr.
Chairman.
Senator COONS. I ask unanimous consent they be entered for the
record.
[The letters appears as a submission for the record.]
Senator BOXER. So, in closing, I am so proud to be here with
these two amazing nominees, Mr. Orrick and Judge Tigar, who
both received a well qualified rating from the American Bar Association. I am honored that they would continue their life in public
service, and I know that Senator Feinstein will have comments to
add to these. But I could not be happier or more proud to introduce
these two Californians to you, and I thank you both for convening
this, and I thank Senator Feinstein for coming here just at the
right moment.
Senator COONS. Thank you, Senator Boxer.
I yield to Senator Feinstein for the introductions of Mr. Orrick
and Judge Tigar.
PRESENTATION OF HON. JON S. TIGAR, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF CALIFORNIA, AND WILLIAM H. ORRICK III, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF CALIFORNIA, BY HON. DIANNE FEINSTEIN, A U.S. SENATOR FROM
THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman and
Senator Grassley and my colleague Senator Boxer.
I do not want to repeat everything Senator Boxer said, but I am
just here to indicate my support for these two nominees to what
are essential judicial emergency vacancies on the District Court of
Northern California. We have Alameda County Judge Jon Tigar
and Deputy Assistant Attorney General William Orrick. As you
know, both nominees were recommended by Senator Boxer’s judicial screening committee and both have my strong support. Let me
just say a few words about each.
You probably know this. Judge Tigar earned his bachelor’s degree from Williams in 1984 and his law degree from the University
of California at Berkeley in 1989. He began a clerkship with Judge
Robert Vance in the United States Court of Appeals for the 11th
Circuit.
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Four months later, in December, Judge Vance opened a package
in his kitchen in Birmingham, Alabama. The package contained
pipe bombs and nails, and it exploded, and Judge Vance was killed.
His wife, Helen, was injured. The murderer, a convicted felon, was
upset that the 11th Circuit had previously denied his appeal. Judge
Tigar was the first to receive a call from the FBI after the murder,
and he had to close up Judge Vance’s chambers. And it is my understanding that to this day he keeps a photograph of Judge Vance
in his own chambers.
So after that, he spent 2 years at Morrison & Foerster, a year
and a half in the office of the public defender in San Francisco, 8
years at Keker & Van Nest, and there he focused on complex commercial litigation.
In 2002, he was appointed to the Alameda County Superior
Court, and he has presided over 175 trials and written over 1,000
decisions. He has been rated well qualified, as you know, by the
Bar and was named Judge of the Year by the Alameda Contra
Costa Trial Lawyers Association. And it kind of goes on and on
with all good things, needless to say.
Now let me turn to Mr. Orrick, whose name is familiar to anyone
in the San Francisco legal community. And in the interest of full
disclosure, his family was a neighbor of my family. His father was
an extraordinary bond counsel for the city and county of San Francisco, so I obviously knew him in my days as supervisor and mayor.
His grandfather founded the international law firm of Orrick,
Harrington & Sutcliffe, and his father was a district court judge on
the court to which Mr. Orrick has been nominated. He earned his
bachelor’s at Yale, law degree from Boston School of Law, and both
degrees with honors.
He worked for Georgia Legal Services, returned to San Francisco,
joined the distinguished firm of Coblentz, Patch, Duffy & Bass that
I also know well. And for the next 25 years, he maintained a successful commercial litigation practice, became partner, and led the
firm’s employment litigation practice.
It goes on and on and on, all with good things, and I know time
is a-wasting, but you have before you, Mr. Chairman and my friend
and colleague Senator Grassley, two very well qualified nominees,
and I am very proud to support them both, and I thank you.
Senator COONS. Thank you very much, Senator Feinstein.
As I invite the nominees to come forward, it is my honor to also
join in the introduction of Thomas Durkin. If all three nominees
would come forward.
To Thomas Durkin, I just wanted to note at the outset, if I could,
Senator Durbin called me personally before we began here today to
ask me to express his personal regret at not being able to chair this
hearing today. But for having been called to a meeting at the
White House now, he would be here, and he wanted me to convey
his best wishes to you, to your entire extended family, and his gratitude to Senator Grassley and to the Committee for the opportunity
to have this hearing here today.
I would like to ask unanimous consent that the record include
both the written statements of Senator Durbin in introduction of
Mr. Durkin and a comparable letter of introduction from Senator
Kirk. I note the continued absence of Senator Kirk, a friend and
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colleague who continues to recover at home in Illinois from a stroke
that he suffered earlier this year. Senator Kirk is as strong, if not
more, a supporter of Mr. Durkin as is Senator Durbin. You have
the benefit of both of your home State Senators having expressed
strong support, and I look forward to the day when Senator Kirk,
in the very near future, I hope, is able to resume his work here in
Washington, as he has already resumed from Chicago.
[The prepared statement of Senator Durbin appears as a submission for the record.]
[The prepared statement of Senator Kirk appears as a submission for the record.]
Senator COONS. Tom Durkin has been nominated to the Chicagobased seat that was formerly occupied by Judge Wayne Andersen.
Mr. Durkin is a partner at the law firm of Mayer Brown LLP
where his practice concentrates on complex commercial litigation
and criminal defense. He received his bachelor’s with honors from
the University of Illinois at Urbana-Champaign—I thought it was
Champaign-Urbana. What do I know?—and received his J.D. with
honors from DePaul University College of Law. After graduating
from law school, he served for 2 years as a law clerk to the Honorable Stanley Roszkowski of the District Court of the Northern District.
Following his clerkship, Mr. Durkin joined the United States Attorney’s Office for the Northern District and worked there for 13
years and served in many leadership positions, including Chief of
Special Prosecutions, Chief of Criminal Receiving and Appellate Division, and First Assistant U.S. Attorney. He received the U.S. Attorney General’s John Marshall Award for Participation in Litigation. He then joined Mayer Brown as a partner in 1993 and has
worked there until the present day. His practice ranges from patent litigation to internal investigations to securities litigation to
white-collar criminal defense.
Mr. Durkin also has a broad record of community service, has
served for 9 years on the Board of the Legal Assistance Foundation
of Chicago, and taught as an adjunct professor of law at DePaul
and at the John Marshall Law School. For nearly a decade, he was
also the Chair of Mayer Brown’s pro bono committee. Welcome, Mr.
Durkin.
At this point I would ask that all three of the nominees stand
and raise your right hand as I administer the oath. Do you affirm
that the testimony you are about to give before the Committee will
be the truth, the whole truth, and nothing but the truth, so help
you God?
Mr. DURKIN. I do.
Judge TIGAR. I do.
Mr. ORRICK. I do.
Senator COONS. Thank you. Please be seated, each of the witnesses having been sworn.
I would now like to invite the nominees to give an opening statement and to recognize your loved ones, family, and supporters who
might be present. Thank you, and I would like to invite Mr. Durkin
to begin.
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Senator COONS. Judge Tigar.
STATEMENT OF HON. JON S. TIGAR, NOMINEE TO BE U.S. DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF CALIFORNIA

Judge TIGAR. Thank you, Senator. I would like to start by thanking you and Ranking Member Grassley for conducting this hearing
today, also Senator Feinstein. I would like to thank Senator Leahy
and the Ranking Member for scheduling this hearing and thank
each of the Senators on the Committee for their participation in
this process. I feel privileged to be here today, and I am looking
forward to answering any questions that you have about my application.
I would like to thank President Obama for the honor of this nomination and Senator Boxer for her confidence in recommending me
to the White House and both Senators Boxer and Feinstein for
their very generous remarks of introduction.
I am fortunate to be joined here today by a few family and
friends. With me today is my wife of 20 years, Carrie Avery. Since
we met 25 years ago in law school, Carrie has been my constant
friend, companion, and adviser in all of my life’s endeavors, and I
am very privileged to have her here today.
My two sons were not able to be here today, but they are watching these proceedings on the Webcast. Will is a history major at
Williamette University in Salem, Oregon, and Adam is a high
school junior.
Also joining me here today are my father, Professor Michael
Tigar; my friend William King from Birmingham, Alabama, whom
I first met 23 years ago when we were both clerking for Judge
Vance; and my friend Judge Jeb Boasberg of the Federal District
Court for the District of Columbia, whom some of the Committee
members may remember from prior proceedings. I have known Jeb
ever since we practiced law together in San Francisco.
I would also like to acknowledge the many family and friends
who could not be here in person but who are watching on the
Webcast, including my mother and stepfather, Pam and George
Wagner; my grandmother, Elizabeth Tigar, who turned 95 years
old last May; and too many others—excuse me, and many others
too numerous to mention.
Senators, I thank you for allowing me to make these introductions and for the opportunity to address you this afternoon. I have
no opening statement, and I look forward to your questions.
[The biographical information of Judge Tigar follows:]
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Senator COONS. Thank you, Mr. Orrick.
The Committee will now proceed with 5-minute rounds of questioning, and if I might just to open our questions, I would like to
ask each of you in order, if you would, to just briefly for the Committee describe your judicial philosophy and your approach to the
use of precedent in making decisions, were you to be confirmed to
the Federal bench. Mr. Durkin.
Mr. DURKIN. Thank you, Senator. I believe my judicial philosophy would be one of being as fair as possible, treating litigants the
way they should be treated, following precedent because I think it
is the obligation of district court judges to follow precedent, in my
case of the Seventh Circuit and of the Supreme Court, and ultimately treating litigants fairly and being patient with attorneys
who appear in front of me.
Senator COONS. Thank you, Mr. Durkin.
Judge Tigar.
Judge TIGAR. Thank you, Senator. My judicial philosophy over
the last decade has been and would continue to be to listen carefully and respectfully to the parties who appear in the court and
to treat them with respect; to apply the law conscientiously to the
facts in the dispute before me; and to decide every case promptly
so that the litigants can have the dispute behind them and move
on with their lives.
In terms of the role of precedent, we live in a common law system, and precedent and stare decisis is the foundation of our system of justice, and I apply controlling precedent in every case, and
I would like to think that my record over the last 10 years demonstrates that.
Thank you.
Senator COONS. Thank you, Your Honor.
Mr. Orrick.
Mr. ORRICK. Senator, I am not sure that I have a judicial philosophy. I revere the rule of law, and I believe it is my role to understand the facts and then apply the law to them. I would follow
precedent directly. I think it is important to provide just and
speedy administration of justice, as Rule 1 of the Federal Rules requires, and be respectful to the people who come into my court.
Senator COONS. Thank you.
I would appreciate it if, again, all three of you would just answer
two more questions. As a district judge, how would you see your
role in ensuring fair access to our legal system? And what are your
views on the role of the court in interpreting laws written and
passed by legislative bodies? If you would, Mr. Durkin.
Mr. DURKIN. Thank you, Senator. As to the first question, ensuring access to the courts, obviously for criminal defendants there are
Sixth Amendment guarantees of the right to counsel, and there is
a very strong Federal defender program in the Northern District of
Illinois consisting of many panel attorneys and staff attorneys. I
am one of those panel attorneys. And we are often appointed to
represent people who have both the right to counsel and a need for
counsel.
In the civil context, the Northern District of Illinois also has a
program where judges appoint members of the Northern District
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Bar to represent individuals who are in need of counsel in civil
matters.
As to the question of interpreting laws of the United States, I believe that our obligation as district court judges, if I am lucky
enough and fortunate enough to be confirmed, our obligation is to
read the statute and interpret it according to the plain language
of the statute itself and to follow controlling precedent, whether it
be circuit court, the Seventh Circuit, or the Supreme Court.
Senator COONS. Thank you, Mr. Durkin.
Judge Tigar.
Judge TIGAR. Thank you, Senator. I think your question with respect to ensuring fair access to the courts for me really has two
parts.
One is making sure that the litigants can get into court. And
when I was in private practice, I was the Chair of my firm’s pro
bono committee. I did a lot of pro bono work myself. And as you
heard earlier, I currently am on the Board of Directors of our county bar association’s Volunteer Legal Services Corporation, which facilitates pro bono and connects lawyers in private practice who are
willing to provide those services to needy clients in our county.
I think the second part—and this really is unique to the role of
the judge—is to make sure that litigants in each proceeding understand what is happening in the proceeding and are treated respectfully and fairly so that they can know that the courtroom belongs
to them just as much as it belongs to everybody else.
I like to tell litigants, whether they are self-represented or not,
who appear in my courtroom, ‘‘You know, this room belongs to you,
and I work for you. So you really need to feel comfortable. And one
side is going to win and one side is going to lose, and there is nothing I can do about that.’’ But everybody who appears in court
should feel that they have a place there.
With respect to interpreting rules passed by a legislative body,
I really think my fellow nominee hit the nail on the head. I really
think the plain language of the statute is the place that the analysis starts, and usually that is where it ends. And if that is insufficient, then I would look to controlling precedent, as Mr. Durkin described.
Thank you.
Senator COONS. Thank you, Judge Tigar, for that refreshing and
insightful restatement of what equal access to justice can and
should mean.
Mr. Orrick.
Mr. ORRICK. Well, I do not have much to add to what my colleagues have said. I do believe that access to justice has two roles
for a judge, and one is to exhort the bar to increase its efforts to
do pro bono work. I did a substantial amount. I think it is a very
important obligation of a lawyer.
Second, when people are in my courtroom, they do need to understand what is going on, and I think I have a duty to ensure that
they do.
And then, finally, with respect to interpretation, you start with
the statute, you apply controlling precedent.
Senator COONS. Thank you, Mr. Orrick, Judge Tigar, Mr. Durkin.
Senator Grassley.
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Senator GRASSLEY. Thank you. I will start with Mr. Durkin.
You have been involved with the ABA’s Death Penalty Representation Project. I have a couple questions in regard to that. If before
you answer my questions you would like to describe your role
there, I would be glad to listen. But my two questions involve: Is
there any doubt in your mind that the death penalty is constitutional? And, second, if confirmed, would you be able to impose the
death penalty where appropriate?
Mr. DURKIN. Thank you, Senator. I do believe the death penalty
statute is constitutional. The Supreme Court has so held, and I certainly would be willing to impose it if the crime that I presided
over made it an appropriate sentence.
My involvement with the ABA death penalty policy was—death
penalty group was very limited. I simply went over to a meeting
1 day as Chair of the Mayer Brown pro bono committee and encouraged lawyers to participate and help assist unrepresented defendants.
Senator GRASSLEY. OK. On another issue dealing with school
choice, you ran for a position on the school board in 1993. You indicated that you were opposed to the use of school vouchers. What
are your opinions on the constitutionality of school choice considering the 2006 Supreme Court decision in the Zelman case?
Mr. DURKIN. I am not familiar with that, although I have a general knowledge that certainly vouchers are permissible. My comment at the time when I ran for school board back in 1993 related
more to an issue of funding where I believe that the funding being
supplied to our public school district was inadequate, and I was
fearful that the use of vouchers would further diminish that funding. But I have no quarrel with the idea of vouchers being used,
especially in light of the fact, I believe, that the Supreme Court has
allowed it.
Senator GRASSLEY. Mr. Tigar, your questionnaire indicates that
you were a member of the American Constitution Society for Law
and Policy. Now, there is nothing wrong with membership in
groups like that, but I have a question about goals of the organization, how they might affect your judgment.
Peter Edelman, as Chair of the American Constitution Society
Board of Directors, indicated a goal of the organization was ‘‘countering right-wing distortions of the Constitution.’’ He also has stated, ‘‘What we want to do is promote a conversation, the idea of
what a progressive perspective of the Constitution is and what it
means to the country.’’
So please identify what right-wing distortions of the Constitution
you are concerned about or feel need to be countered?
Judge TIGAR. Senator, the short answer is I do not have any. I
was not familiar with Mr. Edelman’s comment, and I simply am
not aware of anything that would be an answer to that question.
Senator GRASSLEY. OK. In your view on another question, if you
have an opinion on this, what is the progressive perspective of the
Constitution?
Judge TIGAR. I am afraid I do not know the answer to that question. I do not know.
Senator GRASSLEY. Well, then——

793
Judge TIGAR. Perhaps I could expand a little, Senator. My role
with the American Constitution Society has been occasionally to
speak at events where I have been invited by them to speak. I take
very seriously the obligation of a judge to be involved in his community, and I have spoken at many, many, many events. My American Constitution Society appearances have been only a small fraction of those, and if I had addressed either of the topics that you
have mentioned in any of my speeches, then, of course, I would be
happy to discuss those further now. But those just have not been
part of my participation, and that is why I am not able to provide
further information.
Senator GRASSLEY. And that is OK. Let me move on.
In regard to the lectures you have given, you have been critical
of Supreme Court cases limiting punitive damage awards based on
due process concerns. Could you name three Supreme Court decisions in which you disagree with the holding of the majority?
Judge TIGAR. I cannot think—first of all, I think in my speeches
what I have tried to indicate is that since the Supreme Court has
started to issue opinions that place numerical limits on punitive
damages, it is important for State legislatures to clarify those limits further, as some legislatures in the country have done. Off the
top of my head, I am not a student of the Supreme Court, and I
cannot think of three Supreme Court opinions where I disagree
with the majority.
Senator GRASSLEY. Let me move on then, and I will end with this
question, because my time is up. Specific cases you have mentioned
previously include BMW v. Gore, State Farm v. Campbell, Philip
Morris v. Williams, and Exxon Shipping v. Baker as among Supreme Court cases with which you disagree. Given your statements
on these cases, what might we expect should you be confirmed and
assigned a case dealing with punitive damages? And would you feel
any obligation to recuse yourself?
Judge TIGAR. Senator, I believe that my remarks indicate that I
am not opposed to the idea of limitation on the award of punitive
damages, and I hope that whatever materials have been reviewed
by the Senate do not indicate that, because it is not the case.
Second, I can assure this Committee that in this matter, as with
any matter that would come before me, that I would apply controlling precedent without exception and without resort at any time to
my personal opinion on the issue.
Senator GRASSLEY. Thank you.
Go ahead, Mr. Chairman.
Senator COONS. Thank you very much, Senator Grassley.
Senator Feinstein.
Senator FEINSTEIN. One of the reasons that I think the question
on stare decisis or precedent is always asked is because we see so
much of it being broken, and particularly for me, in the area of
women’s rights and women’s reproductive systems. I would just
like to ask this question of each of you. How do you view the precedent controlling Roe v. Wade?
Mr. DURKIN. Thank you, Senator. I believe the precedent controlling Roe v. Wade is—basically I think the Casey case is the controlling case at this point that Justice O’Connor authored, and that is
the law of the land. And I would, of course, follow the law of the
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land because it is Supreme Court precedent, and as a district court
judge, I am obligated to follow that precedent.
Judge TIGAR. Senator, I think Mr. Durkin did a very good job of
stating my own view, and that is that Casey is controlling law on
this issue, and I would apply that law.
Thank you.
Mr. ORRICK. I have nothing more to add than that. It is absolutely the case that Casey is controlling.
Senator FEINSTEIN. Let me ask one other question. Particularly
in California, the caseloads are very high. Let me ask the two
judges, how do you view your talents vis-a-vis settlement of cases,
the organization of your docket, how you would proceed in a very
high caseload manner?
Judge TIGAR. Thank you, Senator. I live in a high-caseload environment now. As you heard earlier, my current docket is about 570
cases, and at various times I had very high caseloads. At one point
I was the only family law judge in northern Alameda County, and
I think my understanding is that the role in settlement is more restricted in Federal court than in State court. Obviously, I will not
know that for sure unless I am fortunate enough to be confirmed.
In my current job, though, I do have a role to play in settlement.
Although I do not settle my own cases, I think judges participating
in settlement conferences can help reduce their colleagues’ caseloads.
I also think that good case management plays a huge role in
keeping the cases moving and in managing the size of the document, and that means usually in a civil department being available
to the parties whenever they need you to resolve discovery disputes, to discuss case management issues, and to make sure that
you are knowledgeable about every case that comes before you
whenever that case is on your calendar. And I have tried to do
those things, and hopefully I have had some success.
Senator FEINSTEIN. Thank you.
Mr. Orrick.
Mr. ORRICK. You referenced my father earlier, Senator Feinstein.
Senator FEINSTEIN. Yes.
Mr. ORRICK. I would hope to manage my docket the way that he
did, with dispatch, with firm deadlines, to encourage people to
move their cases along and exhort people to settle using the different alternative dispute resolution mechanisms the court has
available to them at the earliest time.
Senator FEINSTEIN. Thank you.
Mr. Durkin, would you like to comment on that?
Mr. DURKIN. Thank you, Senator. I have been fortunate in my
career to be an attorney for both plaintiffs and defendants. I have
been a prosecutor and a criminal defense attorney, so I think I
have a good appreciation for the motivations behind a lot of litigation, and I think that would serve me well in attempting to settle
cases, which I think is a very, very important part of any judge’s
role.
Senator FEINSTEIN. Thank you. Thank you, gentlemen.
Thank you, Mr. Chairman.
Senator COONS. Thank you, Senator Feinstein.
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If I could, each of you has made reference in some of your answers and in the introductions to your previous service, either as
criminal prosecutor or defense attorney, as a public interest attorney, as a State court judge. I would be interested in hearing each
of you in turn just describe for the panel for a moment, if you
would, what are the most important lessons that you have learned
in your various legal positions to date? And how would you then
apply them as a Federal district court judge in what is a somewhat
different role than any of you have previously held? Mr. Durkin.
Mr. DURKIN. Thank you, Senator. I think what I have learned,
especially in my role as a Federal prosecutor, there is a fair
amount of power that is part of that job, being an Assistant U.S.
Attorney and in the end being First Assistant U.S. Attorney. And
I think it is a necessary part of any power you have to recognize
that it can be abused if you do not exercise it carefully. And that
goes for prosecutors and it especially goes for lifetime-appointed
judges. And I think I have learned that lesson by being a prosecutor, by being a defense attorney and observing other prosecutors, and appearing in front of many, many judges who have exercised, I believe, a fair amount of discretion and humility even
though they have a position where they could abuse it if they wanted to. I have learned from appearing in front of all people, all
judges like that.
Senator COONS. Thank you, Mr. Durkin.
Judge Tigar.
Judge TIGAR. Thank you for the question. I would say in the last
10 years the two lessons I have learned best in terms of good judicial practice are the need to have a good judicial temperament and
the need to be decisive. Probably in my experience, the most important thing to litigants is not only being heard but feeling heard. We
know at least half the people who come into court are not going to
win. They are going to go away empty-handed, or they are going
to go away with a loss. It is very important to everybody to know
that the court heard what they had to say and considered it carefully before making a decision. And so that means never coming to
a case with any prejudgment or bias, making sure that you have
heard all the facts and heard all the arguments before you begin
as a judge to make up your mind, treating everybody with respect,
never using the power of your office to talk down to anybody or to
use your authority in a way that would make anybody uncomfortable, so that when people leave the courtroom, they can know that
the court carefully considered whatever it is they had to say in
making this important decision in their lives.
I think decisiveness also, though, is very important because
every lawyer I have talked to, plaintiff’s lawyer or defense lawyer,
will say, ‘‘For my clients, the most important thing about the litigation is not being in litigation, and being able to have this dispute
behind him and just kind of move on with their lives.’’ So I think
it is important for judges to be fair, but it is also important to be
prompt.
Thank you.
Senator COONS. Thank you, Judge.
Mr. Orrick.
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Mr. ORRICK. Senator, I have represented low-income people in
Georgia for 25 years. I represented corporations and people with
more power in society in my private practice and in the last 3 years
have represented the United States. I think the thing that I have
learned from all of that is that nobody has got a monopoly on the
truth or on justice, and that is why I believe so strongly in the rule
of law. It is important for a judge to understand the facts and then
follow the law that is in front of them because that is the best way
to create and maintain a good system of justice.
Senator COONS. Thank you.
Senator Grassley.
Senator GRASSLEY. Yes, I have one question for all three of you,
and then I have some questions I want to ask Mr. Orrick. I and
other members of this Committee have previously emphasized the
importance of a nominee being able to follow precedent, so my first
question is very general, but I will follow it with a more specific
question. Are each of you committed to following precedent of the
circuit and Supreme Court even though you may disagree with it?
And I want to bring up specifically whether you are committed to
following precedent in the gun cases like Heller and McDonald that
have been before the Supreme Court affording the individual right
to possess arms. Mr. Durkin.
Mr. DURKIN. Thank you, Senator. I am committed to following
precedent generally and regarding the Heller case.
Senator GRASSLEY. OK.
Judge TIGAR. Senator, yes, I am. Thank you.
Senator GRASSLEY. Thank you.
Mr. ORRICK. Senator, absolutely.
Senator GRASSLEY. OK. Mr. Orrick, you have told the Committee
that you were involved in the Justice Department’s preemption law
concerning immigration of Arizona, Alabama, South Carolina,
Utah. Two weeks ago, you know about the Arizona case addressing
Senate bill 1070. And the Justice Department sued Arizona and
sought to preempt.
Section B, a central provision in the statute, requires officers
conducting a stop, detention, or arrest to make reasonable efforts
to verify the person’s immigration status with the Federal Government. The Court unanimously rejected the Justice Department’s
preemption argument on Section 2(B). In his concurring dissenting
opinion, Justice Alito analyzed the meritless and extreme nature of
the argument of this administration. Alito explained, ‘‘The United
States’ argument that Section 2(B) is pre-empted, not by any Federal statute or regulation, but simply by the Executive’s current enforcement policy is’’—and it emphasizes—‘‘an astounding assertion
of Federal executive power that the Court rightly rejects.’’
Alito also recognized the damage that could be done to our system of Government if the Obama administration argument were
adopted by the Court. He thusly explained, ‘‘If accepted, the United
States’ preemption argument would give the Executive unprecedented power to invalidate State laws that do not meet with its approval even if the State laws are otherwise consistent with Federal
statute and duly promulgated regulations. This argument, to say
the least, is fundamentally at odds with our Federal system.’’
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