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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
SOUTHERN DIVISION
KING LINCOLN BRONZEVILLE )
NEIGHBORHOOD ASSN., et al., )
)

Plaintiffs,
VS. ) CASE NO.
OHI0 SECRETARY OF STATE ) 2:06 CV 745
JENNIFER BRUNNER, et al., )
Defendants. )

Deposition of MICHAEL L. CONNELL, a witness
herein, called by the Plaintiffs for Examination
pursuant to the Federal Rules of Civil
Procedure, taken before me, the undersigned,
Binnie Purser Martino, a Registered Diplomate
Reporter, Certified Realtime Reporter and Notary
Public 1n and for the State of Ohio, pursuant to
Notice and agreement of counsel at the law
offices of Benesch, Friedlander, Coplan &
Aronoff, LLP, 200 Public Square, Suite 2300,
Cleveland, Ohio, on Monday, the 3rd day of

November, 2008, commencing at 12:03 o"clock p.m.
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APPEARANCES:

On Behalf of the Plaintiffs:
ARNEBECK LAW OFFICES

BY: Clifford O. Arnebeck, Attorney at Law
341 South Third Street, Suite 10
Columbus, Ohio 43215
614/224-8771
AND
Robert J. Fitrakis, Attorney at Law
1240 Bryden Road
Columbus, Ohio 43205
614/253-2571

On Behalf of Defendant Ohio Secretary of

State Jennifer Brunner:
NANCY ROGERS, ATTORNEY GENERAL FOR
THE STATE OF OHIO

BY: Aaron D. Epstein, Attorney at Law
Constitutional Offices
30 East Broad Street, 16th Floor
Columbus, Ohio 43215-3420
614/728-4735
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BY:

APPEARANCES (CONTINUED):

On Behalf of the Witnhess:

BENESCH, FRIEDLANDER, COPLAN &
ARONOFF LLP

James L. Ervin, Jr., Attorney at Law

41 South High Street, 26th Floor

Columbus, Ohio 43215-6150
614/223-9300
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5
1 MICHAEL L. CONNELL
2 of lawful age, a witness herein, having been
3  first duly sworn, as hereinafter certified,
4  deposed and said as follows:
5 EXAMINATI1ON
6 BY MR. ARNEBECK:
7 Q. Good morning, Mr. Connell.
8 A. I do. |1 guess, yes.
9 Q. Good afternoon, rather. Thank you for
10 being here today. Would you please state your
11 full name for the record?
12 A. Michael L. Connell.
13 Q. Would you give us your address?
14 Al 3046 Brecksville Road, Richfield, Ohio,
15  44286.
16 Q. And just for the routine, would you
17 describe your education subsequent to high
18 school.
19 A. I attended the University of lowa,
20 graduated "86, no postgraduate work.
21 Q. And subsequent to your graduation from
22 college, would you briefly just summarize your
23  work experience?
24 A. 1986, worked for Congressman Jim Leach 1in
25 lowa. 1987, 1 went to work for the Bush for
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6
1 President campaign in lowa, then was transferred
2 to the Washington office, worked for the
3 inaugural 1in "88. Is this the level of detail
4  you are looking for?
5 Q. Yeah.
6 A. Okay. Worked for the inaugural i1in 1988,
7 1989, worked a year in the Department of Energy,
8 then went to work for Dan Coats for Indiana.
9 Then 1n 1991, I returned to lowa and worked
10 for a group called lowans against
11  Gerrymandering, for redistricting, then went to
12 New Hampshire, worked for the Bill Hatch
13 campaign. Then after -- let"s see, that would
14 have been the "92 cycle.
15 After the 92 election cycle, went to
16  Capitol Hill, worked for Congressman Martin
17 Hoke, and after that election cycle, | started
18 New Media Communications.
19 Q. And where do other entities i1n which you
20 are a key player fit into the history of
21 GovTech, for example?
22 MR. ERVIN: Are you asking just
23 about GovTech?
24 BY MR. ARNEBECK:
25 Q. Were you going to continue? 1 just

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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7
1 wanted --
2 A No, I mean -- 1 worked for New Media ever
3 since starting it.
4 Q. Is GovTech a sister company, or what iIs the
5 relationship between New Media and GovTech?
6 MR. ERVIN: And we are -- just
7 off the record real quick?
8 MR. ARNEBECK: Sure.
9 (Thereupon, a discussion was held off
10 the record.)
11 BY MR. ARNEBECK:
12 Q. IT you don"t mind, would you explain where
13  GovTech fits into the picture?
14 Al There were governmental opportunities, and
15 we felt 1t made more sense to do that in a
16 separate company, as opposed to under the same
17 company as New Media Communications.
18 So really, a spin-off i1s a legal term, but
19 really a separate entity emerged and that was
20  GovTech.
21 Q. Okay. And when did that emerge?
22 A. I believe we started doing GovTech --
23 government work In maybe -- | think 1t was "99,
24 I think 1s when we started; and 1 think 1t was
25 around 2000 that we decided to form GovTech and
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8
1 get i1t formally i1ncorporated, or formally -- 1t
2 iIs an LLC. So I guess i1t would still be
3 incorporated. So 2000, 2001.
4 Q. And then you were involved in similar kinds
5 of activities politically in one forum, New
6 Media, and working for different governmental
7 entities under the GovTech umbrella?
8 MR. EPSTEIN: Object to the form
9 of the question. You can go ahead and answer.
10 I just have to say that for the record.
11 MR. ERVIN: He can object to a
12 question and | can object to a question.
13 THE WITNESS: Oh. Then what
14 happens?
15 BY MR. ARNEBECK:
16 Q. You can go ahead and answer.
17 MR. ERVIN: You can go ahead
18 and answer, unless | tell you otherwise.
19 THE WITNESS: Okay .
20 MR. ERVIN: IT you understand
21 the question.
22 THE WITNESS: Yes, | just can"t
23 remember what i1t was.
24 Similar, but different. The GovTech,
25 for instance, you know, pursued and obtained a
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9
1 GSA, a schedule, which i1s a fairly in-depth
2 process where they kind of check you out, make
3 sure that you have got competitive rates, the
4  whole nine yards.
5 It 1s really to keep Federal
6 Government contracting, you know, aboveboard and
7 prevent cronyism, quite frankly.
8 So similar activities, but different,
9 I guess. Am I -- | mean, government, the
10 purpose of government is very different than the
11 purpose of a national organization or a campaign
12 or a different entity.
13 So, you know, but the programming
14  skill sets that were used at both were similar.
15 BY MR. ARNEBECK:
16 Q. Do you want to just briefly capsulize, as
17 you were doing up to 2000, follow that same
18 pattern of the basic kind of work that you are
19 doing, starting In 2000, where you are
20  functioning both In a New Media -- under a New
21 Media umbrella and GovTech®"s umbrella?
22 MR. ERVIN: Can you be more
23  specific when you say what type of functioning?
24 BY MR. ARNEBECK:
25 Q. For example, you are working on which
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330-666-9800 330-452-2400 216-621-6969



Case: 2:06-cv-00745-ALM-TPK Doc #: 118-2 Filed: 07/15/11 Page: 11 of 142 PAGEID #: 1750

© 00 N OO o B~ W N P

N DN N N NMNDN P P P PP PP P PP PR
o o W N P O ©O 0 N O O B W N P+ O©O

10

political campaigns and which governmental
entities from 2000 to present?

A. GovTech was not involved in any campaigns.
GovTech, again, i1s governmental. | can"t --
quite frankly, 1 don"t get passionate about
governmental work usually the way 1 do about
more of the types of work, the political work,
the national organization work that is done by
New Media.

So 1 would be more hands off 1In terms of my
day-to-day involvement, if that is what you are
drilling on, my day-to-day involvement.

Q. Sure. | mean, just a sense for your
background.

MR. ERVIN: Can you be more
specific? | don"t understand the question that
you are asking.

MR. ARNEBECK: Well, I thought he
was doing a good job explaining his professional
activity over the course of time since college.
We got to 2000, we get the creation of GovTech,
and 1 was hopeful he could briefly capsulize the
same as he did before, from graduation to 2000,
just carry the timeline forward.

MR. ERVIN: You want him to
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11
1 talk about every person he has worked for since
2 20007
3 MR. ARNEBECK: No. Let me just
4  ask specifically.
S THE WITNESS: Okay .
6 BY MR. ARNEBECK:
7 Q. Are we correct i1n understanding that you
8 did do work both 1n the Jeb Bush campaign for
9 governor of Florida and then subsequently, as
10 GovTech, do work for the State of Florida?
11 MR. ERVIN: Objection. We are
12 here about the Ohio 2004 and 2006 election. The
13  judge was --
14 MR. ARNEBECK: Jim, we have all
15  this stuff, so we don"t have to do this. But iIn
16  terms of just a normal introduction, and i1f you
17 have an objection, we will go on.
18 MR. ERVIN: Please.
19 BY MR. ARNEBECK:
20 Q. Okay. Well, as you know, Mr. Connell, we
21 have some questions that we would like your help
22 in addressing.
23 The threshold question that we have 1is,
24 have you been threatened iIn regard to giving
25 truthful testimony about the election of 2004 in

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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12
1  Ohio?
2 MR. ERVIN: Before he answers,
3  this portion and that question must be sealed.
4 MR. ARNEBECK: And that 1s agreed.
5 We are sealed from this point forward.
6 THE WITNESS: NoO.
7 BY MR. ARNEBECK:
8 Q. And when I say "threatened,'™ this is any
9 form of expression, even if i1t 1s, you know, iIn
10 hypothetical terms or subtle terms, anything to
11 cause you to believe that Mr. Rove, through
12 communicating through someone else, i1s telling
13 you that 1f you were to expose certain aspects
14  of the 2004 election that might implicate him or
15 others In Improper activity, criminal activity,
16 nothing of that sort has been communicated to
17 you?
18 A. That"s correct.
19 Q. And specifically, Mr. Jeff Averbeck has not
20 had any communications with you in regard to
21  testimony which you might give concerning the
22 2004 election in Ohio?
23 MR. ERVIN: Don"t answer that.
24 Who i1s Jeff Averbeck?
25 MR. ARNEBECK: Jeff Averbeck is

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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13

President of SmarTech.
MR. ERVIN: You can answer the
question, 1T you know.

THE WITNESS: To the best of my

1
2
3
4
5 recollection, Jeff and | have not discussed
6 this.

7 BY MR. ARNEBECK:

8 Q. Okay. So were you aware that we -- you

9 have read the materials that we had received a
10 tip from someone purporting to be within the
11 McCain campaign, indicating that such a threat

12 had been communicated to you?

13 MR. EPSTEIN: Objection.
14 MR. ERVIN: Objection. What
15 materials are you -- objection to form. What

16 materials are you referencing?

17 MR. ARNEBECK: When we filed in

18 opposition to your motion to compel, and our

19 request for the immediate hearing, we attached
20  the declaration of Brett Kimberlin, part of

21  which he recited the series of tips that had

22 come 1nto him, anonymous tips that had come into
23 him.

24 BY MR. ARNEBECK:

25 Q. I am just asking i1f you read that or are

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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14
familiar with that?
MR. ERVIN: Don"t answer that
question. The judge said this 1s not about the

2008 election. This i1s about 2004 and 2006.

1

2

3

4

5 The judge indicated you had some leeway as it

6 pertained to Mr. Rove, but asking about the

7 McCain campaign involves the 2008 election.

8 That i1s outside the scope of the judge®s order.
9 MR. ARNEBECK: My specific

10 question was in regard to testimony concerning
11 the improper activity iIn the 2004 Ohio election
12 that would implicate Mr. Rove or others iIn

13 Improper activity.

14 MR. ERVIN: And Mr. Connell

15 answered no. Your follow-up question was

16  whether he had knowledge about a tip regarding
17 the McCain -- from the McCain campaign. That
18 deals with the 2008 election.

19 MR. ARNEBECK: No, the tip, I am
20 asking i1f he 1s familiar with the tip, the fact
21  that we received a tip, and that the tip was in
22 reference to Mr. Rove attempting to intimidate
23 Mr. Connell in regard to testifying about the
24 2004 Ohio campaign.

25 MR. ERVIN: So you are asking

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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1 if he read the information contained on the

2 memorandum In opposition?

3 MR. ARNEBECK: Yes.

4 MR. ERVIN: Did you read the
5 memorandum In opposition?

6 THE WITNESS: I read what you

7 provided to me. But there was nothing in there
8 about this.

9 BY MR. ARNEBECK:

10 Q. So you are not familiar --

11 A. No.

12 Q. -- by that means or any other means --

13 MR. ERVIN: Let him ask the
14  question.

15 THE WITNESS: Okay .

16 BY MR. ARNEBECK:

17 Q. -- that we were -- people working with us
18 received a tip indicating that you were being
19  threatened?
20 MR. ERVIN: Objection. Don"t
21 answer that. Asked and answered. You are
22 asking -- you asked him 1f he was threatened.
23 He said ""no.” Now you are asking him if he
24 knows whether you got a tip. He indicated he
25 didn"t read -- he doesn"t know about that, and

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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1 he only read what 1 provided him.
2 MR. ARNEBECK: Okay. Are you
3 instructing him not to answer?
4 MR. ERVIN: I am 1Instructing
5 him not to answer.
6 BY MR. ARNEBECK:
7 Q. All right. Would you describe how you were
8 involved In the 2004 Ohio Presidential election?
9 A. You are asking my personal involvement?
10 Q. Yeah.
11 Al Through New Media Communications, we were
12 the Web site developer to the Bush campaign, as
13 well as a vendor to the Republican National
14  Committee.
15 Q. And how else?
16 A. I am sorry, you asked --
17 Q. Any further i1nvolvement?
18 A. You mean -- I am sorry, ask the question
19 again.
20 Q. How were you involved in the 2004 Ohio
21 Presidential election?
22 MR. ERVIN: Personally or
23 professionally?
24 MR. ARNEBECK: Both.
25 MR. ERVIN: How were you

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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personally involved?

THE WITNESS: I am just trying to
think of how else. I mean, you know, 1 mean,
you know -- GovTech had --

MR. ERVIN: You can answer that
question.

THE WITNESS: Okay. As 1 think

you know, the election night reporting system
was -- GovTech was i1nvolved in the election
night reporting.

BY MR. ARNEBECK:

Q. And how were they i1nvolved?

A. Basically, the Secretary of State needed
help In a system that, one, would stay up on
election night. There had been problems
previously with the system being able to perform
under high traffic, and they also wanted
something that was attractive, that represented
the office well.

So i1t was a public -- I want to be clear on
this, i1t was a public reporting system, public
data.

Q. And i1n designing or helping, providing the
help that the Secretary of State wanted, would

you elaborate on what the sequencing of that was

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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1 and how you were involved personally and

2 professionally in that work.

3 MR. ERVIN: His answer must be

4  sealed from here on out.

S MR. EPSTEIN: I am going to

6 object to the form of the question.

7 THE WITNESS: A number of pieces

8 were iIn place from previous elections.

9 Previously, it had been done internally by the
10 Ohio Secretary of State IT staff. And i1f memory
11  serves, the problem was, everything was iIn
12 Oracle and they were trying to allow Oracle
13 queries to be done In real-time, and 1t was
14 something, quite frankly, that i1t wasn"t
15 designed to do. It wasn"t -- it was a
16 resource -- quite frankly, 1t was a resource
17 hog.

18 BY MR. ARNEBECK:

19 Q. Resource hog?

20  A. Resource, resource hog. It was designed
21 for, you know, one person to go in and do

22 queries, so It uses up a lot of computer

23 resources.

24 So they wanted something, you know --

25 Q. I am sorry, was it resource hog, h-o-g?

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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1 A Hog, yeah.

2 Q. Okay. Thank you.

3 A. So they wanted something so that the

4 public, the general public, the media, whoever

5 else, could come and, i1n real-time, get sort of

6 a snapshot or close to real-time, get a snapshot

7 of kind of the aggregate numbers that were

8 occurring In Ohio.

9 As | believe you know, many, 1f not all, of
10  the individual boards of elections can and will
11 publish their own results. And this was really
12 an aggregation of that data.

13 Q. In the work In that regard, were you

14 interacting with other contractors at the

15 Secretary of State"s office?

16 A. Yes.

17 Q. And who were those contractors you were

18 interacting with?

19 A. I am trying to remember, because we did

20  this over a couple of different -- there were a

21 couple of different elections we did this. | am
22 trying to remember. | think GCR was there

23  starting In 2004. As 1 said, the Ohio Secretary
24  of State IT staff, SmarTech had been contracted

25  for the failover mirroring.

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
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1 Q. I am sorry?
2 A The fairlover, because there had been a
3 problem in the past, when they reached the point
4 prior to our involvement iIn previous elections
5 where they had crushing traffic, the system
6 failed, which means that Web pages were not
7 available.
8 So members of the public, members of the
9 media, other interested parties, when they tried
10 to get the results, 1t came up with the site was
11 down, which is embarrassing for any public
12 official, or anybody for that matter.
13 A lot of people, the one night they really
14 need you to be there i1s on election night. So
15 they needed to have a failover facility. And
16  that was as i1f the primary system failed, there
17 was a secondary location where the results would
18 be mirrored.
19 Q. And what was the evolution of the
20 involvement of that second location? As I
21 understand i1t, 1t Is SmarTech as the backup
22 location?
23 MR. ERVIN: Objection; form.
24 You may answer, 1f you know.
25 THE WITNESS: Hmm?
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1 MR. ERVIN: You may answer the
2 question.
3 THE WITNESS: He"s just going to
4 ask 1t differently. Let"s go back a bit. We
5 are in a post 9711 environment, so a lot of
6 governmental agencies started to look at their
7 disaster planning a lot more carefully. And so
8 usually, 1t Is pretty common in a disaster plan,
9 is 1T you have got basically a smoldering coal,
10 your primary facility 1s, what 1s your backup.
11 So normally, you i1dentify something
12 that i1s removed from the primary servers that
13 are hosting a Web site, or whatever, whatever it
14 IS you are hosting, where the data can be
15 mirrored. So i1t i1s like a real live backup.
16 And so my recollection i1s, like a lot
17 of different other government agencies,
18 Secretary of State"s office looked to find a
19 facility that could mirror the data, discovered
20 it was very expensive. They did, to their
21 credit, look to Ohio firms first.
22 My understanding, although I was not
23 directly involved, i1s that they were cost
24 prohibitive, and they took a look at additional
25  firms outside the State of Ohio, and I believe
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1 that 1s where they first came iInto interaction
2 with SmarTech.
3 But that never, apparently for
4 budgetary reasons, there was never a decision
5 made to do a broad based mirroring or failover.
6 Does that make sense?
7 BY MR. ARNEBECK:
8 Q. I didn"t quite understand the broad based.
9 A. Like everything. |If you took everything
10 that the entire agency, you know, everything
11 that is on the plain servers, and --
12 Q. In other words, a complete duplication of
13  the office IT versus this election function?
14 A Yes.
15 Q. As a specific backup?
16 A. Yeah. No, previously there had been --
17 they were looking for a complete solution. And
18 that 1s how they kind of started down that road.
19 Q. And are you involved i1In the management,
20  ownership, control of SmarTech?
21 A. I am not.
22 MR. EPSTEIN: Object to the form.
23 MR. ERVIN: You may answer.
24 THE WITNESS: I am not.
25
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23
1 BY MR. ARNEBECK:
2 Q. And were you involved In any fashion in
3 steering the business to SmarTech or
4 recommending it -- recommending that SmarTech
5 get the business?
6 MR. ERVIN: Objection as to
7 form. When you say ''steering the business,™ can
8 you be --
9 BY MR. ARNEBECK:
10 Q. To the extent you are In a professional
11 relationship as GovTech with the Secretary of
12 State, did you personally or professionally have
13 any role 1n recommending or speaking well of, or
14 helping SmarTech get this business?
15 A. I mean, they got the business on their own
16 merit. 1 want to be very clear on that.
17 I also want to be clear, I mean, SmarTech
18 IS a vendor. They provide a computer service,
19  just like Verizon, you know, provides cell
20 service and a lot of different people use
21  Verizon. SmarTech 1s a professional services
22 firm.
23 I mean, 1 was not involved In the
24  selection; I can"t recall how they entered iInto
25 the picture. But an independent decision was
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1 made to go with SmarTech.
2 Q. Do you have any sense for whether that
3 decision would have been made at the political
4 level or at -- the professional contractors that
5 were already involved, like yourself, were they
6 making that decision?
7 MR. ERVIN: Objection as to
8 form.
9 MR. EPSTEIN: Objection; form and
10  foundation.
11 MR. ERVIN: You can answer, if
12 you know.
13 MR. ARNEBECK: Off the record a
14 minute here.
15 (Thereupon, a discussion was held off
16 the record.)
17 MR. ARNEBECK: Mr. Ervin is
18 asserting that this discussion i1s under seal,
19 and we will reserve taking that up with the
20  judge whether that fits within trade secrets.
21 BY MR. ARNEBECK:
22 Q. Okay. |If you recall the last question, go
23 ahead. Otherwise, | will restate it.
24 A. Just restate 1t, if you don"t mind.
25 Q. Yeah. At the point -- you were already
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1 working with the Secretary of State at the point
2 SmarTech comes into the picture?
3 A That 1s correct.
4 Q. In your capacity of your business
5 relationship with the Secretary of State®s
6 office, do you have a sense for whether the
7 selection of SmarTech to provide this backup
8  function originated with the internal Civil
9 Service folks at the Secretary of State®s
10 office, or originated with the consulting
11 groups, including GovTech?
12 MR. EPSTEIN: Objection; form and
13  foundation.
14 THE WITNESS: My understanding --
15 and again, this i1s not firsthand -- iIs It was
16 based on professional capacity and cost and that
17 it was a nonpolitical decision.
18 BY MR. ARNEBECK:
19 Q. A decision by whom?
20  A. I believe 1t was the IT staff, Secretary of
21 State.
22 Q. And who was that at the time?
23 A. Joe Leonti was running it, Bob Mangan was
24 involved, Cliff —- 1 can"t remember Cliff"s last
25 name. Wow.
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Q. Were the contractors,

primarily involved, were they consulted i1in that

decision?

MR. ERVIN:
foundation.

MR. EPSTEIN:
objection.

BY MR. ARNEBECK:
Q. You can answer.
MR. ERVIN:

answer .

THE WITNESS:

am still confused.
I have the right --
MR. ERVIN:

objection, unless we tell you not to answer, you

may answer his question to the best of your

ability.

THE WITNESS:

question again?

BY MR. ARNEBECK:

Q. You have i1ndicated in your previous answer
that you thought that the Secretary of State"s
staff were the folks that made this decision.

My question was, were, to your knowledge,

1T they were not

IT you guys both object, do

26

Objection; form and

Join 1n the

Yes, you can

Does that mean -- 1

IT we make an

Okay. What was the
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1 were the -- was GovTech or other outside
2 contractors involved at all with the decision,
3 in terms of —-
4 MR. EPSTEIN: Objection.
S THE WITNESS: Not that 1 recall,
6 no.
7 BY MR. ARNEBECK:
8 Q. To what extent did you focus on any
9 questions of security of the system for counting
10 the votes, tabulating the votes, reporting the
11  votes in the 2004 election?
12 A. No, this was not a vote counting system.
13 It was just simply a reporting system. Do you
14 understand the distinction I am making?
15 Q. Yes. You are indicating your role 1n what
16 we are talking about is strictly GovTech?
17 A. Yes.
18 Q. And GovTech is strictly focused upon a Web
19 display of results that are being generated out
20 of the system, which you are saying you are not
21 involved otherwise?
22 AL Right, no.
23 Q. All you are doing i1s Web posting.
24 A. Right.
25 Q. But Web posting i1s Web posting?
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1 A Right.
2 Q. Now, 1If there was a discussion at the
3 Secretary of State"s office the week preceding
4  the election about the scheduling of personnel
5 that would be on site on election night -- well,
6 let me put i1t this way: Were you at the
7  Secretary of State"s office the week preceding
8 the election, at a meeting of both staff and
9 contractors in which there was a discussion
10 about who would be on site on election night?
11 A. No, 1 have no recollection. Quite frankly,
12 I don*"t think that would be the case.
13 Q. Okay. So to the best of your recollection,
14  you were not at a meeting where Bob Mangan was
15 informed that he would not be expected to be on
16 site on election night after 9:007?
17 A. After 9:007?
18 Q. Bob Mangan.
19 A. A.m. or p.m.?
20 Q. 9:00 p.m.
21 A. This 1s the Tirst I have ever heard that.
22 MR. ERVIN: Is that a '"no"?
23 THE WITNESS: That would be a
24 "no.""
25
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1 BY MR. ARNEBECK:
2 Q. What i1s the extent of your knowledge of the
3 protocol with the hierarchy of control and
4  management at the Secretary of State®s office on
5 election night?
6 MR. EPSTEIN: Object to the form.
7 BY MR. ARNEBECK:
8 Q. As 1 understand 1t from the exhibit, the
9 exhibit called the architecture map, there is a
10 little place where GovTech, in the box for
11  GovTech, there are some names of individuals and
12 names of other entities.
13 To what extent are you familiar with the
14 reporting relationships, who i1s giving direction
15 and exercising management control at the
16 Secretary of State"s office on election night?
17 MR. ERVIN: Objection as to
18 form. Do you have that document?
19 MR. ARNEBECK: Yes, yes. | would
20 like to make copies of this and mark it to this
21 deposition as Exhibit A.
22 MR. ERVIN: Do you want me to
23 make copies? Off the record, please.
24 (Thereupon, a discussion was held off
25 the record.)

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
330-666-9800 330-452-2400 216-621-6969



Case: 2:06-cv-00745-ALM-TPK Doc #: 118-2 Filed: 07/15/11 Page: 31 of 142 PAGEID #: 1770

30
1 (Thereupon, Plaintiff"s Exhibit 1 of
2 the M_.L. Connell deposition was
3 marked for purposes of
4 identification.)
5 BY MR. ARNEBECK:
6 Q. I have handed the witness what has been
7 marked for i1dentification as Deposition Exhibit
8 1, and 1t 1s titled "SOS Election Production
9 System Configuration for Web Results Entry, EN
10 Staff Results Entry and Web Queries, 11/2/04."
11 Have you seen this exhibit, Mr. Connell?
12 A. That is Exhibit I.
13 Q. Right.
14 A, And you guys had i1t on Friday.
15 Q. Right. And had you previously been
16  familiar with this document?
17 MR. ERVIN: Before when?
18 MR. ARNEBECK: Before last Friday.
19 THE WITNESS: I think the staff
20 internally, I think it was produced by Ohio
21 Secretary of State IT staff, yeah. Prepared by
22 Bob Mangan. I am not sure that 1 have.
23 BY MR. ARNEBECK:
24 Q. Okay. While we are doing this, why don"t
25 we mark the second exhibit as Exhibit 2 for the
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1 election night -- or rather, as of 10/23/06 for
2  the 2006 election.
3 (Thereupon, Plaintiff*s Exhibit 2 of
4 the M.L. Connell deposition was
5 marked for purposes of
6 identification.)
7 BY MR. ARNEBECK:
8 Q. I would like to ask the witness 1f he 1is
9 familiar with Exhibit 2?
10 MR. ERVIN: Again, is that
11 before last Friday?
12 MR. ARNEBECK: Yes.
13 THE WITNESS: I am not sure.
14 MR. ERVIN: Just tell him that.
15 THE WITNESS: All right. 1 am
16 not sure that | have seen i1t iIn this form. 1
17 don*"t think 1 have seen this -- | don"t know if
18 I have seen this.
19 BY MR. ARNEBECK:
20 Q. Were there -- to your knowledge, were there
21 multiple i1terations of these exhibits? That 1is,
22 iT they were being generated by the Secretary of
23  State"s staff, were there a series of such
24  documents reflecting the development of the
25 plans for managing the system prior to these two
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1 elections?
2 MR. ERVIN: Objection.
3 MR. EPSTEIN: Objection.
4 MR. ERVIN: Form and lack of
5 foundation.
6 MR. EPSTEIN: Same objections.
7 MR. ERVIN: You can answer the
8 question.
9 THE WITNESS: Again, 1 don"t

10 know. 1 suspect as much. It 1S a common

11 practice.

12 MR. ERVIN: Don"t speculate.

13 IT you know 1t, you know it.

14 THE WITNESS: Okay .

15 BY MR. ARNEBECK:

16 Q. Again, of your personal knowledge, i1f you
17 maybe don*"t recall these specific documents, do
18 you recall other architecture maps for elections
19 of this nature?

20 MR. ERVIN: Objection as to

21 form and lack of foundation. You may answer, If
22  you know.

23 THE WITNESS: NO.

24 BY MR. ARNEBECK:

25 Q. You mentioned -- In the lead-up to your
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1 engagement or to the SmarTech engagement, you
2 mentioned a fairlure problem In a prior election.
3 What was that?
4  A. Essentially the system, the Web pages --
5 and this would have been prior to our
6 involvement, the internal staff was responsible
7  for the election night presenting the aggregates
8 to the public, and if memory serves, they were
9 doing a -- they were allowing the public to do
10 queries that were very resource iIntensive.
11 So if a lot of people came to the site all
12 at once and tried to take a look at a variety of
13 different counties, even though i1t was fairly
14  simple data, i1t overwhelmed the system, and the
15 Web site pages were not available.
16 So, again, you know, 1 want to be clear.
17 The primary objective here was to be up, to be
18 available to the public to see very simple
19 results, an aggregate of the counties.
20 Q. And when did this prior failure occur, was
21  that the 2002 election?
22 A I believe it was -- | do not know for sure,
23 I think 1t was 2002.
24 Q. And was there any failure of the primary
25 system in 20047
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1 MR. ERVIN: When you say
2 "primary system,' are we still talking about the
3 system that the public can view the results?
4 MR. FITRAKIS: The Secretary of
5 State site which would cause you to go to the
6 mirror-over site in Chattanooga.
7 THE WITNESS: None that I am
8 aware of.
9 BY MR. ARNEBECK:
10 Q. So to the best of your knowledge, your
11  system, your Web face, or Web design and Web
12 display functioned without problems the election
13 night 2004 and the primary, Secretary of State"s
14 primary tabulation computers in their office
15  functioned without failure or problems also?
16 MR. ERVIN: Objection to form.
17 You have asked kind of two questions. One was
18 about whether, what he did in terms of
19 addressing the public system, if that worked,
20 and then you asked the second question about
21  whether or not the Secretary of State®s voting
22 tabulating system, and 1 would say as to the
23  first question, he can answer. As to the second
24  question, 1 would object as to form and to lack
25 of foundation.
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MR. ARNEBECK: Okay. Let"s
rephrase.
BY MR. ARNEBECK:
Q. Everything worked fine in your system, your

Web design and display for the 2004 election; is
that correct?

A. Yes.

Q. And to your personal knowledge, In your
professional role In managing, being part of a
team that i1s managing the data system of the
Secretary of State on election night, are you
aware of any overload problem or failure problem
in the primary computers at the Secretary of
State"s office that would have triggered the
backup capability that you described that

SmarTech was providing?

MR. ERVIN: Objection as to
form and foundation. You may answer.

MR. EPSTEIN: Join i1n the
objections.

THE WITNESS: Again, so you

understand, i1t i1s iImportant that you understand,
it 1s election night on a Presidential election.
Okay. It is a simple reporting system.

MR. ERVIN: IT you could just
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1 answer his question.
2 MR. FITRAKIS: It is just the
3 real-time number system, | mean, reporting to --
4 THE WITNESS: Just aggregating
5 county data, that is all 1t was doing,
6 aggregating county data, so the people could go,
7 media could go to one spot and see what the
8 totals were, you know, the most recent numbers
9 were for Ohio.
10 So, you know, it is not really where
11 my focus was that night. You know, I think the
12  system performed fine. 1t took a lot of
13 traffic, given the interest In the State of Ohio
14 on that particular evening. But that i1s about
15 all 1 know.
16 To the best of my knowledge, there
17 was not a failover case scenario -- or it was
18 not a failover situation.
19 BY MR. ARNEBECK:
20 Q. That you had previously described that
21 prompted bringing In a backup, SmarTech?
22 MR. ERVIN: Objection.
23 MR. EPSTEIN: Objection.
24 MR. ARNEBECK: Maybe 1 could
25 rephrase.
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1 MR. ERVIN: I think you have
2 two different things. There i1s the public
3 system that crashed, and that deals with just
4 reporting the aggregate numbers that come in
5 from the Board of Elections.
6 Then you asked a question about the
7  SmarTech system, and you asked that i1n reference
8 to tabulating the votes. So I think that you
9 are talking -- 1 think you are asking two --
10 MR. FITRAKIS: No, that is the
11 failover mirror, correct? You said that the
12 SmarTech system was the fairlover mirror, right?
13 So 1t 1s not the tabulators, i1t i1s the
14 real-time.
15 THE WITNESS: Well, don"t use
16 "real-time," because we could spend the next
17 four weeks arguing about what real-time is.
18 MR. FITRAKIS: Okay .
19 MR. ERVIN: Stop. Can we go
20 off the record for a minute, please?
21 MR. ARNEBECK: Sure.
22 (Thereupon, a discussion was held off
23 the record.)
24 BY MR. ARNEBECK:
25 Q. On the record, you had previously
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1 described --
2 A. Um-hum.
3 Q. -- a failover, 1 think was the term you
4 used, that had resulted In bringing SmarTech
5 into the picture; and | guess my question was,
6 on election night 2004, was there a problem that
7 was solved by having the SmarTech rollover or
8 backup, whatever, mirror, come into play, so iIn
9 the larger sense, there was not a problem,
10 because 1t was covered by SmarTech? Do you have
11 knowledge of whether that happened?
12 MR. ERVIN: Objection as to
13 form and lack of foundation. You may answer, iIf
14  you know.
15 THE WITNESS: I don"t know.
16 BY MR. ARNEBECK:
17 Q. Okay. Going back to the question of the
18 selection of SmarTech, do you have personal
19 knowledge as to the other work that SmarTech
20 does i1n terms of Web hosting, or the server
21 function for what i1s 1ts client base, are you
22 familiar with that?
23 A. They do hosting for us. 1 mean --
24 MR. FITRAKIS: Us being --
25 THE WITNESS: -- New Media. 1
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1 mean, 1 don"t know really what you are asking.
2 I mean, again, i1t is like saying, "Do you know
3 who uses Verizon?"
4 BY MR. ARNEBECK:
5 0. Well, you are a smart man, sir, and | mean,
6 you are aware that SmarTech, when you say "is
7 hosting for us as New Media,' New Media 1is
8 serving Republican organizations, and that 1t we
9 looked at the list of entities that are being
10 served by SmarTech, they are the bluebloods of
11 Republican politics, you will not find any
12 Democratic -- partisan Democratic organizations
13 on their list, are you aware of that?
14 MR. ERVIN: Objection, move to
15 strike. Do not answer that question. This gets
16 outside the scope of what the judge set forth in
17 his order. And he alluded to this type of
18 Issue.
19 MR. ARNEBECK: Well, what we are
20 talking about i1s --
21 MR. FITRAKIS: Can we go off the
22 record?
23 MR. ARNEBECK: -- 1S man in the
24 middle, which I was iInstructed to inquire
25 extensively about. We are talking about the
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1 presence iIn a system of someone with an
2 interest, a partisan interest and a possible
3 position to manipulate a process to the
4  advantage of that partisan interest.
5 And I don®"t think the record, you
6 would suggest that the record should exclude the
7  fact that Mr. Connell, In his position as CEO of
8 New Media Communications, iIs not aware that he
9 is only, In that capacity, only serving
10 Republican clients and also not aware that
11 SmarTech, which is providing this backup
12 function, is iIn a similar position to be a
13 company that only serves partisan Republican
14 clients.
15 MR. ERVIN: I have no problem
16  with questions being asked about the man 1n the
17 middle concept, | will call 1t.
18 And clearly, the judge said that
19 could be asked. The question you posed was more
20 of a statement than a question, one.
21 Two, you haven®t asked a question
22 about the man in the middle, and you haven®t
23 laid a proper foundation by which my client can
24 respond to that issue.
25 And three, the judge clearly said the
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1 fact of whether or not they are Republicans or
2 Democrats 1s not pertinent to the scope of the
3 questions that you have.
4 So 1f you want to address my client"s
5 political affiliation, religious affiliation,
6 whether or not he 1s a member of a political
7 party has nothing to do with the limited scope
8 of what you may inquire about of him. And I
9 will Instruct him not to answer questions that
10 begin or are framed in such a way.
11 IT you want to ask about the man in
12 the middle, you are right, you have every right
13 to ask about that and explore that.
14 But when you lead off and attack my
15 client for being a Republican, that iIs outside
16  the scope of why we are here.
17 MR. ARNEBECK: Jim, far be it from
18 me to attack your client for being a Republican.
19 It 1s a very fine party with great traditions.
20 The only point i1s, he was describing
21 SmarTech as like Verizon. Verizon serves all
22 the political parties, i1t has no partisan focus
23 and 1f someone were to say that Verizon in the
24  way 1t is providing telephone services is
25 somehow slanting something in one partisan
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1 direction or the other, in terms of its
2 affiliations or the client base i1t i1s serving,
3  there would be no basis.
4 He made the statement. This is
5 cross-examination, and I am free to iInquire,
6 because i1t begins to get into the question of
7 man In the middle.
8 MR. ERVIN: I think he made the
9 statement as an analogy as to the best of his
10 knowledge what SmarTech does i1In serving a wide
11 variety of people. But you have asked no
12 question to start this -- do you want to take a
13 break and speak to him?
14 MR. FITRAKIS: Yes.
15 MR. ERVIN: Let"s go off the
16 record. There 1s a conference room on the other
17 side, 1T you want to use that.
18 (Thereupon, a discussion was held off
19 the record.)
20 BY MR. ARNEBECK:
21 Q. Mr. Connell, are you aware or not aware
22  that the Web site for the George W. Bush
23 campaign 2004 was being hosted on the SmarTech
24  servers iIn Chattanooga, Tennessee?
25 A. Yes.
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1 Q. And were you aware or unaware that the
2 servers for the Republican National Committee
3 were being hosted -- in the 2004 election were
4 being hosted on the SmarTech servers in
5 Chattanooga, Tennessee?
6 MR. ERVIN: One sec.
7 THE WITNESS: I don"t know.
8 MR. ERVIN: Go ahead, answer
9  the question. That i1s all right. Go ahead and
10 answer.
11 THE WITNESS: Do you want i1t
12 sealed, just because i1t is client?
13 MR. ERVIN: No, answer the
14  question.
15 THE WITNESS: Yes.
16 MR. ERVIN: We are going to
17 seal the last two questions and those answers,
18 please.
19 MR. ARNEBECK: And we are
20 reserving our disagreement with Mr. Ervin on
21 this being subject to seal.
22 BY MR. ARNEBECK:
23 Q. Are you aware or unaware that e-mails from
24  Mr. Rove are being processed on the server of
25 SmarTech i1n Chattanooga, Tennessee?
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1 MR. ERVIN: Objection; lack of

2  foundation. You may answer.

3 MR. EPSTEIN: Join that

4  objection.

S MR. ERVIN: You can answer his

6 question. This 1s under seal.

7 THE WITNESS: NO.

8 BY MR. ARNEBECK:

9 Q. All right. To be more specific, are you
10 aware or unaware that the GWBush43.com Web site
11  was being hosted on the SmarTech servers in
12 2004, Chattanooga, Tennessee?

13 MR. FITRAKIS: GWB?

14 MR. EPSTEIN: Objection.

15 MR. ERVIN: Just answer his
16 question. Just answer his question.

17 THE WITNESS: I have heard

18 rumors, but I don"t --

19 MR. ERVIN: IT you know.

20 THE WITNESS: I have no direct
21 knowledge.

22 BY MR. ARNEBECK:

23 Q. Does New Media have any involvement in this
24  Web site, GWB43.com?

25 A. No, they do not.
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1 Q. Did New Media or GovTech or you, In any
2 other professional capacity, have any
3 involvement In -- a Web site In which -- and a
4  service in which Mr. Rove®s e-mails were being
5 processed?
6 MR. EPSTEIN: Object to the form.
7 THE WITNESS: NO.
8 MR. ERVIN: Do you need to talk
9 to me?
10 THE WITNESS: Yeah.
11 MR. ERVIN: Can we go off the
12 record for a minute?
13 MR. ARNEBECK: Yes.
14 (Thereupon, a recess was taken.)
15 MR. ERVIN: Thank you.
16 MR. ARNEBECK: Did we have a

17 question outstanding?

18 MR. ERVIN: I don"t believe so.
19 THE WITNESS: I answered 1t.

20 BY MR. ARNEBECK:

21 Q. Mr. Connell, was SmarTech at any time a

22 subcontractor or service provider to any of your
23  companies?

24 A, Yes.

25 Q. And what were they?
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1 A SmarTech performs the vast majority of our
2 hosting, so all of our hosting services that we
3 provide would be via SmarTech, or the vast
4  majority for New Media, for New Media
5 Communications.
6 Q. And with respect to GovTech, just some, not
7 all?
8 A. Most governmental entities host their own
9 stuff.
10 Q. So as to the GovTech relationship with
11  SmarTech in the Secretary of State"s office,
12 that was their relationship, not your
13  subcontract, right?
14 A, I just have to think. 1 am not -- I am
15 looking -- I am not looking at you, 1 am looking
16  your direction. | mean, they may have been a
17  subcontractor. |1 would have to -- 1 don"t know.
18 I would have to go back and look at the
19 contract. Sometimes for contracting purposes,
20  they are structured that way.
21 Q. Okay. But this seems a little odd in
22 relation to our earlier discussion about your
23 role or GovTech®"s role In bringing SmarTech iInto
24 the picture. Wouldn"t you know 1f, i1n fact, at
25 the end of the day, regardless of how it
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1 happened, they either were or were not a

2  subcontractor of your company?

3 MR. ERVIN: Objection; form.

4 You may answer.

S THE WITNESS: No, | previously

6 said 1t 1s pretty common for us to use SmarTech

7  for hosting and that i1t is pretty common for us

8 to bundle that into a contract.

9 I mean, you are a vendor -- you want
10 a Web site, you come to us, you want a Web site
11 built, you want 1t hosted, you want to pay one
12 bill every month or whatever it is.

13 So 1 am not understanding why -- 1 am
14 not understanding your disconnect.

15 BY MR. ARNEBECK:

16 Q. Well, 1 just thought we had an earlier

17 discussion about how SmarTech came i1nto the

18 picture, and you had indicated that 1t came iIn
19  through, you thought, the IT staff at the

20 Secretary of State®s office and was not -- you
21 did not bring them in, and now you are saying

22 that they may well have been part of a bundled
23  service that GovTech provided to the Secretary
24  of State"s office.

25 AL Your previous question really -- okay. One
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1 part 1s introduction and how SmarTech was
2 introduced into the equation. Now we are moving
3 forward In time to 2004, and what I am saying 1is
4 I don"t recall whether 1t was a direct contract
5 or i1t was through us.
6 0. Okay .
7 A But, again, 1t iIs not an uncommon practice
8 to ask a vendor who bundles services.
9 Q. Okay. Who was the point of contact or
10 points of contact at SmarTech for your work with
11 the Secretary of State?
12 A. I believe Jeff Averbeck was the primary and
13 I believe Alvin Garrison.
14 Q. Who worked -- Jeff Averbeck is the
15 President of SmarTech?
16 A. I -- yes.
17 Q. And what 1s Alvin Garrison®"s position, iIf
18  you know?
19 A I do not know.
20 Q. Who worked on the project from SmarTech
21  with whom you or your firm interacted with?
22 MR. EPSTEIN: Objection.
23 MR. ERVIN: Objection as to
24 form. Can you --
25
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1 BY MR. ARNEBECK:
2 Q. Besides Mr. Averbeck and Mr. Garrison, were
3  there others from SmarTech that you or other
4 personnel at GovTech would have regularly
5 interacted with?
6 MR. ERVIN: In relation to —-
7 MR. ARNEBECK: -- the work with
8 the Secretary of State 2004.
9 MR. ERVIN: Just GovTech"s
10  work?
11 MR. ARNEBECK: Right.
12 THE WITNESS: I do not know who
13 all would have been i1nvolved beyond those two.
14 BY MR. ARNEBECK:
15 Q. And who else besides yourself would be
16 involved In those -- 1In that work from GovTech
17 with SmarTech?
18 MR. ERVIN: Objection; form,
19 asked and answered. You may answer.
20 THE WITNESS: The primary
21 individual with probably the most exposure, the
22 most contact, would have been Mike Henry, who
23 was a contractor. Again, you know --
24 BY MR. ARNEBECK:
25 Q. Contractor, he 1s a GovTech person or a
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1 contractor?
2 A. He was a contractor to GovTech.
3 Q. From what company is that?
4  A. It will come to me 1n a minute. They
5 change -- just like so many IT firms, they
6 changed ownership, changed names. It had
7 previously been Solutient. That is the problem
8 with these IT firms, they all come up with these
9 names. | will spell it to you on the next
10 break.
11 Anyway, the existing system relied heavily
12 on Oracle, and Mike Henry had an Oracle
13 background.
14 Q. Did your firm, that i1s, GovTech, provide
15 services on election night to the Secretary of
16 State?
17 A. Yes.
18 Q. Did you or members of your firm or firms
19 interact with the staff from SmarTech on
20 election night?
21 MR. ERVIN: Objection as to
22 form. Can you describe what you mean by
23 "interact"?
24 BY MR. ARNEBECK:
25 Q. Communicate, conduct business, coordinate
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1 work.
2 A. Personally, no, for me, I did not. You
3 know, the one person who was on site from our
4  staff was Mike Henry. You know, he was down
5 there with the IT staff, basically he was doing
6 staff augmentation. So | cannot speak to that.
7 Q. And he would have been 1In Columbus at the
8 Secretary of State"s office?
9 A. Yes.
10 Q. Would there have been anyone from your
11 company iInteracting with SmarTech In Tennessee
12 on election night?
13 MR. ERVIN: Is this 20047
14 BY MR. ARNEBECK:
15 Q. VYes.
16 A. Which, from GovTech?
17 Q. GovTech.
18 A. No .
19 Q. And how about the media?
20  A. Not that 1 recall.
21 Q. Where were you on election night 20047?
22 A. Cleveland.
23 Q. Was Triad Corporation at any time a
24  subcontractor or service provider to any of your
25 companies?
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1 MR. EPSTEIN: Objection to the
2 form.
3 MR. ERVIN: Objection; lack of
4  foundation as well.
5 BY MR. ARNEBECK:
6 Q. You can answer.
7 A The only exposure to Triad was for a
8 centralized voter file project as a part of HAVA
9 complrance, to which we had a very minor role.
10 So the exposure would have been, you know, just
11 like our exposure to ES&S, and other people,
12 firms that had voter registrant applications,
13 software applications at the various Boards of
14 Elections, County Boards of Elections.
15 Q. And what would be the -- how would that
16 have originated?
17 AL Can you ask that differently?
18 Q. Well, did you -- did you seek bids for some
19 project or did you just choose Triad, just go to
20  Triad and say, "We would like you to do this for
21 us?
22 MR. EPSTEIN: Objection; no
23  foundation.
24 MR. ERVIN: I jJoin in that
25 objection.
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1 THE WITNESS: You are
2 misunderstanding. There were 88 separate
3 counties, and they all had existing applications
4 in place, and this was early on.
5 MR. FITRAKIS: By "applications,™
6 you mean --
7 MR. ERVIN: I am sorry, 1 don"t
8 mean to be rude, but we should just have one
9 person asking the questions, please.
10 THE WITNESS: Voter registration,
11  voter fTiles. And so, again, the object was HAVA
12 required a real-time central voter file. The
13 goal was to do that as cost effectively as
14 possible, without requiring a lot of retraining.
15 So the approach that was taken was to
16 leverage the existing applications, and
17 basically have them, basically, you know, mirror
18 all their data to one central file i1n Columbus.
19 So the ES&Ses and the Triads of the
20 world were picked by virtue of the market share,
21 by the fact that they had already gone out and
22 independently earned the business of individual
23 Boards of Elections.
24 BY MR. ARNEBECK:
25 Q. And so you were, In effect, i1ncorporating
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1  their existing working relationships into the
2 project that you were undertaking as GovTech?
3 A. Their existing applications were being --
4 and let me be clear. This iIs a voter
5 registration system. Okay? Strictly voter
6 registration system. Their voter registration
7 data was being basically consolidated in
8 Columbus into a centralized file.
9 Q. And GovTech was managing that process?
10 A. No. We had -- our role was actually a
11 very, very, very minor role in the whole
12 process. Again, the objective was to come up
13 with a cost effective solution that did not
14 require a lot of retraining, a lot of new
15 software, a lot of new hardware.
16 Q. But this was a function that GovTech had
17 with the Secretary of State®"s office, above and
18 beyond the Web hosting, as you described 1t?
19 A It was a separate contract.
20 Q. Okay. And what precisely was the contract,
21 to centralize the -- assist the Secretary of
22 State"s office 1In providing a centralized
23 database, voter registration database as
24 provided under HAVA?
25 MR. ERVIN: We are still under
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1 seal.
2 THE WITNESS: It was really to,
3 you know, in the broadest sense, it was kind of
4  the big thought, "Okay, let"s arrive --" there
5 was a lot of people out there that had very,
6 very, very expensive systems.
7 But HAVA had not been completely
8 defined. It was kind of like, "Here 1s HAVA, go
9 implement HAVA." However, there was -- the
10 Secretary of State wanted to be careful as to
11 not make a bad decision, Invest a lot of money
12 in Solutient that might later prove not to be
13 HAVA compliant.
14 So the objective was to put them more
15 on a glide slope, so that they could be
16 complrant and minimize the risk of wasting a lot
17 of money. So it was more in a big picture role
18 like that.
19 BY MR. ARNEBECK:
20 Q. And what was the sequence, the Web design
21 contract or the registration database contract?
22 A Boy, I don"t know. What year did HAVA get
23 passed? HAVA wasn"t passed until -- can anybody
24 help me out here?
25 Q. Well, 1t was after the 2000 election, 20027
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A. Yeah, but the implementation wasn®"t -- by

1
2 the time 1t was passed --

3 MR. ERVIN: HAVA was passed, |
4  think 1n 2002, 1 think.

S THE WITNESS: I don"t remember

6 the sequence. |1 mean, I can"t -- I want to

7  think that this came later, after 2004.

8 BY MR. ARNEBECK:

9 Q. Okay. That makes sense, because my

10 understanding 1s Triad has a much heavier

11 responsibility in the registration database

12 currently than they did in 2004. So that would
13 make sense.

14 MR. EPSTEIN: Objection.

15 BY MR. ARNEBECK:

16 Q. Who was your appointed contact, or points
17 of contact at Triad for your work with the

18 Secretary of State of Ohio?

19 MR. ERVIN: Objection; form,
20 lack of foundation.

21 THE WITNESS: We had limited
22 exposure to them. | don"t really -- I don"t

23 recall.
24 BY MR. ARNEBECK:

25 Q. Would 1t be safe to say it was a member of
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the Rapp family?

MR. ERVIN: Objection; lack of
foundation.

MR. EPSTEIN: Same objection.

MR. ERVIN: You may answer, If
you know.

THE WITNESS: Now, when you say,
"You may answer,” I don"t --

MR. ERVIN: IT I make an

objection, unless 1 tell you specifically, "Do
not answer,' you may answer his questions to the
best of your knowledge.

THE WITNESS: Yeah, but "You may
answer," i1s different than, "You should or

should not answer.'

MR. ERVIN: Do you need to
speak with me? |If you do just -- do we need to
talk?

THE WITNESS: NO.

MR. ERVIN: Could we go off the

record for a moment, please.
(Thereupon, a discussion was held off
the record.)

BY MR. ARNEBECK:

Q. You were going to answer?

COURT REPORTERS OF AKRON CANTON AND CLEVELAND

330-666-9800 330-452-2400 216-621-6969



Case: 2:06-cv-00745-ALM-TPK Doc #: 118-2 Filed: 07/15/11 Page: 59 of 142 PAGEID #: 1798

58
1 A. Can you re-ask the guestion?
2 Q. Who was the point of contact, or did you
3 answer that? Would you read back the last
4  question?
5 (Thereupon, the Reporter read the
6 record as requested.)
7 BY MR. ARNEBECK:
8 Q. Then 1 asked, would 1t be safe to say It
9 was a member of the Rapp family?
10 MR. ERVIN: Objection; lack of
11 foundation.
12 MR. EPSTEIN: Same objection.
13 MR. ERVIN: You may answer.
14 THE WITNESS: One of their

15 representatives was a Rapp, but I don"t remember
16 his name.

17 BY MR. ARNEBECK:

18 Q. And who worked on the project from Triad

19 insofar as your personal knowledge or your

20 understanding from your employees telling you

21  who they were working with?

22 MR. EPSTEIN: Object to the form.
23 THE WITNESS: We didn®"t -- it

24  wasn"t that sort of project. There wasn"t

25 really -- our employees would not have had
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1 exposure to Triad. 1t was more of collecting
2 information surrounding their system
3 requirements.
4 Really what we were doing was making
5 sure that the various applications would be
6 compatible with the solution being discussed.
7 BY MR. ARNEBECK:
8 Q. But you were not interacting with Triad
9 personnel as such, you are saying that i1t would
10 be -- like, 1t would be through the Secretary of
11  State staff that these communications would be
12 occurring?
13 MR. ERVIN: Objection; form and
14 lack of foundation. You can answer.
15 THE WITNESS: We weren"t an
16 implementer, so there really was no exposure
17 beyond the requirements gathering.
18 BY MR. ARNEBECK:
19 Q. Okay. [Is the architecture map that we have
20 marked as Deposition Exhibit 1 an accurate
21 architecture of the system that was built for
22  the 2004 election, to the best of your
23 knowledge?
24 MR. ERVIN: Objection; lack of
25 foundation. You may answer.
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1 MR. EPSTEIN: Join the objection.
2 THE WITNESS: I cannot speak to
3 the accuracy. 1 mean, | didn"t create this, my
4  staff didn"t create 1It.
5 BY MR. ARNEBECK:
6 Q. With respect to V.J. Masson, indicated as
7 primary and Alan Dillman as secondary for
8  technology issue escalation and resolution
9 decisions, do you know who those folks are?
10 MR. ERVIN: I am sorry, where
11 are you?
12 MR. ARNEBECK: At the top of the
13 page on Exhibit Number 1.
14 MR. ERVIN: Oh, thank you.
15 THE WITNESS: Yes.
16 BY MR. ARNEBECK:
17 Q. And who are they?
18 A. V.J. was a member of the staff for the Ohio
19 Secretary of State. Alan Dillman was a
20  contractor.
21 Q. And what company was Alan Dillman
22 associated with?
23 A. His company i1s GCR, Limited.
24 Q. And do you know if Mr. Dillman has any
25 other associations that you are personally aware
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1 of?
2 MR. EPSTEIN: Objection; form and
3  foundation.
4 MR. ERVIN: I join in that
5 objection.
6 BY MR. ARNEBECK:
7 Q. Are you aware of his role at Cedarville
8 University?
9 MR. ERVIN: Objection; outside
10  the scope. Do not answer that question.
11 BY MR. ARNEBECK:
12 Q. Is this the kind of a map that you have
13 some sense for what 1t i1s describing and how it
14 purports to describe a system of which GovTech
15 was a part in 2004?
16 MR. ERVIN: Objection; lack of
17 foundation. You may answer.
18 MR. EPSTEIN: Same objection, and
19 object to the form.
20 THE WITNESS: I am familiar with
21  schematics like this i1n general, yes.
22 BY MR. ARNEBECK:
23 Q. Can you i1dentify where any security
24  features were built Into the system by your firm
25 or anyone else to protect the accuracy of the
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processing of votes?

MR. ERVIN: Objection; form and
lack of foundation. You may answer.

MR. EPSTEIN: Same objection.

MR. ERVIN: You may answer, If
you can.

THE WITNESS: Again, 1 want to

reiterate, this is not a tabulation system. All
this was designed to do i1Is take the 88
individual county results, 1In total -- again,
the purpose of this was a brief window on
election night when all the world is kind of
following the horse race and trying to figure
out what the results are i1n Ohio.

So, you know, rather than -- members
of the media, citizens of Ohio, don®"t want to go
to 88 different sites and see the public
results, they want to go to one place. So i1t 1s
taking the public results as they are currently
being reported and aggregating them into totals.

So, you know, it is not like we are
protecting nuclear secrets here, i1s what I am
trying to say. But, you know, also, this is a
schematic diagram, 1t 1Is not -- i1t i1s more of a

hardware configuration. 1 don"t think i1ts
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1 purpose i1Is to convey security.
2 BY MR. ARNEBECK:
3 Q. So you are saying that there could have
4 been security systems that are part of this
5 Secretary of State"s data processing that are
6 not displayed on this map?
7 MR. ERVIN: Objection; form and
8 lack of foundation.
9 MR. EPSTEIN: Objection.
10 MR. ERVIN: You can answer, if
11  you can.
12 THE WITNESS: Yes. | mean, 1t is
13 certainly possible that they -- | mean, the
14 purpose of this i1s not -- yes, 1t i1s a simple
15 diagram.
16 BY MR. ARNEBECK:
17 Q. And are you aware of any such systems?
18 MR. EPSTEIN: Objection;
19  foundation.
20 MR. ERVIN: Systems being
21 security systems?
22 MR. ARNEBECK: Yes.
23 THE WITNESS: Does a major Ohio
24  agency have security iIn place to protect their
25 IT and data? Absolutely. But | cannot speak to
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1 what i1s not on here.
2 BY MR. ARNEBECK:
3 Q. Okay. What i1s your understanding with
4 respect to the question of whether a SmarTech
5 computer in this configuration would be capable
6 of sending iInstructions, receiving instructions
7 and receiving information from both the county
8 level tabulators and the computers of the
9 Secretary of State"s office?
10 MR. ERVIN: Objection as to
11  form and lack of foundation.
12 MR. EPSTEIN: Join the
13 objections.
14 THE WITNESS: You need to break
15 that question up.
16 MR. ERVIN: Do you understand
17 the question?
18 THE WITNESS: NoO.
19 BY MR. ARNEBECK:
20 Q. This goes to this man in the middle
21 concern. It is the understanding of our expert
22 that the SmarTech computer shown In this
23 configuration would be capable of sending
24 instructions, receiving instructions and
25 receiving information from both the county level
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1 tabulators and the computers at the Secretary of
2 State"s office. Is that your understanding of
3  this system as well?
4  A. No. Again, so you guys are clear, this is
5 not connected to the tabulators in any way.
6 Q. Have you read Mr. Spoonamore®s declaration,
7 either of his two declarations or both, that
8 were filed In regard to our litigation over your
9 motion to quash the subpoena?
10 A. I have read the one that counsel provided
11  to me. | am not sure | am aware of a second.
12 Q. Okay. You are familiar with his assertion
13 that this structure appears to be conducive to a
14  man in the middle manipulation that he sees iIn a
15 commercial context?
16 MR. ERVIN: Just be clear, the
17 structure you are referring to is what is
18 conveyed in Exhibit 1.
19 MR. EPSTEIN: I am going to
20 object for lack of foundation.
21 MR. ERVIN: I join in that
22 objection. Can you read that question back,
23 please.
24 (Thereupon, the Reporter read the
25 record as requested.)
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1 MR. ERVIN: Renew the objection
2 to form and foundation.
3 MR. EPSTEIN: Same objections.
4 MR. ERVIN: You may answer.
S THE WITNESS: No.
6 BY MR. ARNEBECK:
7 Q. Did your firm hire any subcontractors or
8 work with any technology or consulting companies
9 or individuals beyond SmarTech and Triad?
10 MR. ERVIN: This 1s under seal.
11 I am going to object to the lack of foundation.
12 I think he stated he did not hire
13 Triad. And | guess | need some context when you
14 say "hired SmarTech."
15 MR. ARNEBECK: He indicated that
16 he may have hired SmarTech and that he did hire
17 Triad and 1t may be later than the 2004
18 election.
19 MR. FITRAKIS: There was also some
20 discussion about the GCR and Dillman as well,
21  that relationship, it was clearly on here.
22 MR. EPSTEIN: So you are asking
23 about hires at any time?
24 MR. ARNEBECK: No, we are talking
25 about the 2004 election.
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1 MR. ERVIN: He identified

2 Dillman as a contractor from a company GCR,

3 Limited. If I am correct, | don"t believe he

4  stated he hired Dillman.

S MR. ARNEBECK: I didn"t say that.

6 I am asking, did he hire any subcontractors that

7 worked with any technology or 1T consulting

8 company beyond SmarTech and Triad.

9 MR. EPSTEIN: Object to the form.
10 MR. ERVIN: I agree with that
11 objection. You can answer 1it.

12 THE WITNESS: I mean, again,

13 their points are valid, because your question
14 assumes something that is -- but, anyway,

15 Solutient was previously mentioned.

16 BY MR. ARNEBECK:

17 Q. But not Dillman®s company?

18 A. No .

19 Q. Was this architecture reflected on Exhibit
20 1 ever discussed or shared with any parties

21 outside the Secretary of State"s office and any
22  subcontractor that you hired?

23 MR. EPSTEIN: Objection.

24 MR. ERVIN: Objection; lack of
25 foundation. He has already iIndicated he didn"t

COURT REPORTERS OF AKRON CANTON AND CLEVELAND
330-666-9800 330-452-2400 216-621-6969



Case: 2:06-cv-00745-ALM-TPK Doc #: 118-2 Filed: 07/15/11 Page: 69 of 142 PAGEID #: 1808

© 00 N OO o B~ W N P

N DN N N NMNDN P P P PP PP P PP PR
o o W N P O ©O 0 N O O B W N P+ O©O

68

prepare this document and he may not have seen
it prior to Friday. You can answer the
question, 1f you can.

THE WITNESS: NoO.
BY MR. ARNEBECK:
Q. When the Ohio recount for the 2004 election
was undertaken, were you or your firm asked to
make any changes to the Secretary of State®s
systems or any related systems involved in the
Secretary of State"s work on the recount?
A. No.
Q. Were you aware of the effort by Triad
Systems to remove hard drives from county
tabulators after the 2004 election, but before

the recount of the election?

A. No.

MR. EPSTEIN: Objection.

MR. ERVIN: Objection; lack of
foundation.

MR. EPSTEIN: Lack of foundation.

MR. ERVIN: You may answer.

MR. ARNEBECK: He already did.

THE WITNESS: I said, "No."

BY MR. ARNEBECK:

Q. Do you have any professional opinion in
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1 regard to the propriety of removing hard drives
2 after the 2004 election?
3 MR. ERVIN: Objection. Do not
4  answer that question.
S MR. EPSTEIN: Objection.
6 MR. ERVIN: It is outside the
7 scope of the judge®s order.
8 MR. ARNEBECK: I am sorry, did you
9 instruct him not to answer?
10 MR. ERVIN: Yes.
11 BY MR. ARNEBECK:
12 Q. Do you have any knowledge in any capacity,
13 personally or professionally, of what Triad did
14  with the removed hard drives iIn connection with
15  the recount of the 2004 election?
16 MR. ERVIN: Objection; lack of
17 foundation. He has already answered "'no' to
18 that question in a different form.
19 MR. EPSTEIN: Join the objection.
20 MR. ARNEBECK: I didn®"t ask that
21 question.
22 MR. ERVIN: You said if he was
23 aware of removing hard drives. He said "no.™
24 MR. ARNEBECK: I am asking now, he
25 might not be aware of removing hard drives, but
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1 I an asking 1T he 1s aware of what happened to
2  the hard drives.
3 MR. ERVIN: You may answer, if
4  you know.
S THE WITNESS: No.
6 BY MR. ARNEBECK:
7 Q. Are you aware of any computer systems
8 developed by your firm that are still in place
9 in the Ohio Secretary of State®"s office?
10 A. No .
11 Q. Are you aware of any system in place today,
12 through your contact in the industry, which 1s
13 capable of altering the outcome of a voting
14 result in an upcoming election?
15 MR. ERVIN: Objection. That
16 gets outside the scope of the judge®s order.
17 MR. ARNEBECK: I am not asking for
18 his expert opinion. | am asking him of his
19 personal knowledge, i1s he aware of any system in
20 place today which i1s capable of altering an
21 outcome of a voting result In an upcoming
22  election.
23 MR. ERVIN: I renew the
24  objection. Answer the question, i1f you can.
25 THE WITNESS: No.
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BY MR. ARNEBECK:
Q. To the extent that you have either direct
recollection of your conversations with
Mr. Spoonamore or from your understanding of
what he i1Is saying about those conversations iIn
his declaration, do you share any of the
concerns that Mr. Spoonamore has expressed with
the security of electronic voting as in place iIn
2004, 2006 or in the upcoming election?

MR. ERVIN: Objection; outside
the scope of the judge®s order. Do not answer
that question.

BY MR. ARNEBECK:

Q. Let me rephrase that question and limit it
to the scope of the 2004 Ohio election. Do you
share any of his concerns as he has expressed
directly to you or iIn his declaration that you
have reviewed as to the security of the system
that was i1n place i1n 2004 in Ohio?

MR. ERVIN: Objection; outside
of the scope of the judge®s order. Do not
answer that question.

MR. ARNEBECK: Would you flag that
for discussion with the judge, that question and

instruction.
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1 MR. EPSTEIN: I that is going
2 before the judge, I am going to join the
3 objection and also object to the lack of
4  foundation for the question.
S MR. ERVIN: We will join in
6 that objection for the record.
7 BY MR. ARNEBECK:
8 Q. Are you familiar with a Trojan program that
9 an employee of one of your companies designed at
10 some time iIn the past?
11 MR. EPSTEIN: Objection; lack of
12 foundation.
13 MR. ERVIN: Objection; lack of
14 foundation, outside the scope of the judge®s
15 order. Do not answer that question.
16 BY MR. ARNEBECK:
17 Q. Are you familiar with -- do you know of
18  your personal knowledge whether SmarTech was
19 hosting the Web site associated with the Swift
20 Boat campaign during the 2004 election?
21 MR. ERVIN: Objection; outside
22 the scope of the judge®s order. Do not answer
23  that question. Also lack of foundation.
24 BY MR. ARNEBECK:
25 Q. Would you focus on the Exhibit marked
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1 Deposition Exhibit 2.
2 (Witness complies with the request.)
3 Q. And would you describe your understanding
4  of your personal knowledge to what extent there
5 was a different picture in terms of the actual
6 operation of the system during the 2006
7 election?
8 MR. ERVIN: Objection; lack of
9  foundation.
10 MR. EPSTEIN: I join that
11 objection. 1 also object to the form of the
12 question.
13 BY MR. ARNEBECK:
14 Q. You can answer the question.
15 A. It was a simpler solution because 1t was an
16 off year election, i1t does not -- off years, you
17 don"t -- 1t i1s not the same level of iInterest,
18 not the same amount of traffic.
19 Q. Was there a difference in the level of
20  outsourcing of the hosting of the system iIn the
21 2006 election?
22 MR. ERVIN: Objection; lack of
23  foundation.
24 MR. EPSTEIN: I jJoin 1n the
25 objection.
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1 MR. ERVIN: You may answer.
2 THE WITNESS: Not that I recall.
3 BY MR. ARNEBECK:
4 Q. Are you aware of any direct ties of this
5 system to Cedarville University 1In the 2006
6 election?
7 MR. ERVIN: Objection; outside
8  the scope of the judge®s order.
9 MR. EPSTEIN: I join the
10 objection and object for lack of foundation.
11 (Pause.)
12 MR. EPSTEIN: You didn®t instruct
13 him not to answer.
14 MR. ERVIN: I am sorry, do not
15 answer that question.
16 BY MR. ARNEBECK:
17 Q. Same question with respect to the 2004
18 election year. Are you aware of any direct ties
19 to Cedarville University to this system In the
20 2004 election In Ohio?
21 MR. ERVIN: Objection. Do not
22 answer that question, outside the scope of the
23  judge®s order, lack of foundation.
24 BY MR. ARNEBECK:
25 Q. Okay. In the exhibit Mr. Dillman, who was
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1 associated with Cedarville University, is listed
2 in a secondary role in the system. And we are
3  talking about man in the middle, we are talking
4  about conflicts of interest. My question is
5 within the scope of the judge®s iInstruction, and
6 I would like to know 1f you know whether
7 Mr. Dillman, in his role within this system, has
8 any -- his involvement results In any connection
9 to Cedarville University, to the flow of this
10 system 1n the 2004 election.
11 MR. EPSTEIN: Object to the form,
12 object for lack of foundation.
13 MR. ERVIN: I join in that
14  objection. For clarification, we were looking
15 at Exhibit 2. Are we back to Exhibit 1 now?
16 MR. ARNEBECK: Yes, back to
17  Exhibit 1.
18 MR. ERVIN: I am going to
19 object to that question as outside the scope of
20 the judge®s order as it pertains to the extent
21 of which one of these vendors or contractors may
22 be involved iIn an outside entity. 1 would
23 instruct you not to answer that question.
24 MR. ARNEBECK: Okay. Mark that as
25 another question for the judge.
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1 BY MR. ARNEBECK:
2 Q. Are you aware of Cedarville University as
3 perhaps being by reputation a right-leaning
4 religious university?
S MR. ERVIN: Objection; lack of
6  foundation and outside the scope of the judge®s
7 order. Do not answer that question.
8 MR. ARNEBECK: Why don®"t we call
9 the judge and see i1f we can get some help on
10 these, 1 think, Is i1t two questions?
11 But short of that, did you want to
12 inquire of anything?
13 MR. EPSTEIN: I do not intend to
14 inquire.
15 MR. ARNEBECK: Do you want to do
16 any Redirect, or should we just make a call? |1
17  would like to get the judge®s instructions.
18 MR. ERVIN: I have no Redirect.
19 I have got, 1 think there i1s a total of -- I
20 have got a total of four issues for the judge.
21 Do you want to address all four or just the
22  Cedarville questions?
23 MR. ARNEBECK: What do you have,
24 Jim?
25 MR. ERVIN: It goes back to
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1 putting under seal the discussions about whether
2 or not -- what I am about to say, | would ask to
3 put under seal.
4 MR. ARNEBECK: That"s right, we
5 had two discussions where 1 indicated all we
6 were talking about was routine business
7 dealings. There was no discussion of any
8 particular marketing method or any, you know,
9 secrets.
10 MR. ERVIN: I have four we need
11  to address with the judge.
12 MR. ARNEBECK: The last two are
13 specific questions?
14 MR. ERVIN: Right.
15 (Thereupon, a discussion was held off
16 the record.)
17 (Thereupon, the telephone conference
18 with Judge Oliver commenced at 2:10
19 o"clock p.m.)
20 THE COURT: This 1s Judge
21 Oliver.
22 MR. ERVIN: Hello, Your Honor.
23  This 1s James Ervin on behalf of Michael
24 Connell. 1 also have here Cliff Arnebeck and
25 Robert Fitrakis on behalf of the Plaintiffs and
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Aaron Epstein with the Attorney General, on
behalf of Jennifer Brunner, the Secretary of
State.

THE COURT: My deputy told me
you had some questions about the scope of my
order. You do have a court reporter there,
right?

MR. ERVIN: Yes, sir, and she
IS -- we have a court reporter, and she is
taking down this discussion with you, Your
Honor .

THE COURT: Okay. 1 wanted to
make sure, because I don"t have one here, so,
all right. Go ahead.

My deputy told me generally. But go
ahead, and 1 will take them one at a time.

MR. ERVIN: Thank you, Your
Honor. This 1s James Ervin on behalf of Mr.
Connell. There are four issues -- one second,
Your Honor.

THE COURT: Sure.

MR. ERVIN: Thank you. We had
a small technical glitch. Ilronic enough.

This 1s James Ervin on behalf of

Mr. Connell. There are four issues, Your Honor,
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I will try and summarize, and 1 would definitely
want Mr. Arnebeck to assist and make sure |
clarify this properly.

The first issue is, during the course
of the deposition, Mr. Arnebeck asked a question
of Mr. Connell regarding his conversations with
his client, the Secretary of State, about a
vendor named SmarTech, and addressing the issue
as to how SmarTech became a vendor on behalf of
the Secretary of State.

I asked that that question and the
questions and answers from that be sealed. The
Secretary of State i1s a client of my client"s,
and 1 was concerned that any conversations he
had as to how they do business or
recommendations he may have had could address
proprietary information strategies or other
issues that may provide them a competitive edge
in the marketplace. Mr. Arnebeck disagrees with
that, and I will let Mr. Arnebeck address his
position.

THE COURT: All right.

MR. ARNEBECK: Yes, Your Honor.
The discussion that followed this has nothing to

do with any kind of unique marketing scheme or
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1 design or technical information of the kind that
2 i1s normally treated as a trade secret.
3 It merely dealt with the
4  communications concerning the setup i1n the
5 Secretary of State"s office and the conduct of
6 public business. And we don"t think i1t has
7 anything to do with trade secrets.
8 THE COURT: All right. Let me
9 go back to Mr. Ervin. The concern is that your
10 client, Mr. Connell, has the Secretary of State
11 as a client, your concern about confidences
12 between the two of them, i1s that what you are
13 concerned about?
14 MR. ERVIN: Yes, Your Honor.
15 THE COURT: May we have the
16  Assistant Attorney General Epstein who 1is
17 representing Secretary of State at this point iIn
18 time, do you have any comment on that?
19 MR. EPSTEIN: Thank you, Your
20 Honor. 1 believe i1t has been our office"s
21 position, at least with respect to the issue of
22 what goes under seal, that we were not going to
23  take a position in that, that we were going to
24 let the other parties work that out as they saw
25 fit.
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1 THE COURT: Okay. You are
2 representing the Secretary of State; i1s that
3 right?
4 MR. EPSTEIN: That 1s correct,
5 Your Honor. But the issue with respect to the
6 trade relationship would be the witness
7 Mr. Connell®s concern. 1 don"t know that the
8 Secretary of State has any proprietary or trade
9 information that she 1s concerned about, about
10 safeguarding this context. So | don"t think we
11 have a position on the question.
12 THE COURT: Okay. If
13 Mr. Connell i1s not worried about the Secretary
14 of State, and the Secretary of State has no
15 concerns regarding confidences, then 1 would say
16  there i1s no reason to seal that. That would be
17 my ruling.
18 MR. ERVIN: Thank you, Your
19  Honor.
20 The next three i1ssues, Your Honor,
21 are all related. There is an exhibit before
22 Mr. Connell, i1t is the same Exhibit I that was
23 attached to the memorandum in opposition filed
24 by the Plaintiffs.
25 It 1s a schematic, or purports to be
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a schematic of the Election Production System
Configuration for Web Results, related to the
2004 election.

There 1s an individual listed on that
document, a gentleman named Alan Dillman, who is
a vendor, related to that system. Mr. Arnebeck
presented a series of questions as to whether
Mr. Connell could comment on Mr. Dillman*s
involvement with -- if Mr. Connell could comment
on Mr. Dillman®s involvement with the Secretary
of State"s office, as well as his involvement
with Cedarville University, which Mr. Arnebeck
characterized as a possible right wing leaning
educational institution.

I objected to that series of
questions as 1t 1s, | believe, outside the scope
of the court"s order. Mr. Dillman®s
relationship with an educational institution,
regardless of i1ts affiliation, we would contend
IS not pertinent to the scope of the inquiry
that we are here about today.

In addition, there was a previous
question regarding Mr. Connell"s familiarity
with Mr. Dillman. Mr. Connell iIndicated he was

aware that Mr. Dillman was a vendor, but
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1 otherwise, did not have, | believe, specific
2 involvement with him.
3 So we objected to that series of
4  questions relating to Mr. Dillman and Cedarville
5 University and how that relates to the 2004
6 election.
7 THE COURT: All right.
8 MR. ARNEBECK: Your Honor, Chiff
9 Arnebeck on behalf of the Plaintiffs.
10 Mr. Dillman 1s listed as the person iIn secondary
11 control of the Secretary of State"s Web site and
12 tabulation and so forth activities, at the
13 Secretary of State"s office 1In November 2004.
14 We have information that he is a
15 gentleman that runs a company called GCR,
16 Limited, but he i1s also a professor at this
17 Cedarville University, and we understand that
18 there was a direct connection between the
19 Secretary of State"s office and Cedarville
20 University on election night 2004, and we feel
21 that the probing of Mr. Connell®s knowledge of
22 this, In his capacity in this system, i1s within
23  the scope of your advice to us that we were free
24  to explore the man in the middle in the Ohio
25 2004 election.
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1 We submit that Mr. Dillman and his
2 connection to Cedarville 1s one aspect of a
3 possible man 1n the middle situation that we
4  should be able to probe Mr. Connell®s personal
5 knowledge of that subject.
6 MR. ERVIN: Your Honor, this is
7 James Ervin again, on behalf of Mr. Connell. 1
8 would comment that there was no foundation laid
9 as to Mr. Connell having some type of knowledge
10 about Mr. Dillman®s relationship to Cedarville
11 University, there was no foundation laid to
12 support the position that Cedarville University
13 was linked to the 2004 election In some way.
14 We believe the court"s order was
15 clear that the questions were to avoid
16  speculation, to have Mr. Connell speculate or
17 provide unfounded opinions, and we believe that
18 those questions fall within that prohibition by
19 the court.
20 MR. ARNEBECK: Your Honor, if 1
21 may, Cliff Arnebeck again. | did not ask for
22 Mr. Connell"s expert opinion about a
23 hypothetical, if there were a connection, or if
24 Mr. Dillman had these relationships. | was
25 asking of his personal knowledge whether he had
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knowledge of any such connections, any such
relationship, i1nasmuch as i1t 1s part of this map
of the structure iIn the Secretary of State"s
office.

Mr. Dillman is part of the map and so
is Mr. Connell through GovTech.

THE COURT: Okay. Let me just
make a few comments and then maybe a few
clarifying questions, and 1 think we can get to
a quick resolution.

The man we are talking about 1s Alan,
is 1t Dillman?

MR. ARNEBECK: Yes, Your Honor.

THE COURT: Okay. He has some
involvement with the system that was used in
2004. Now, obviously the things that are
clearly i1n bounds is Mr. Dillman®"s role In that
process and any background information that
would bear on that.

I would be concerned about covering
other areas unless there was a foundation laid
and there i1s no question about 1t. You,

Mr. Arnebeck, said something about Cedarville
University, not only something about right wing

leaning, but i1t was somehow involved or
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1 connected with the 2004 election or the
2 Secretary of State"s office In that election.
3 I don®"t know enough -- I don"t know
4 how 1 measure that. How does Cedarville
5 University become involved In this process?
6 MR. ARNEBECK: Mr. Fitrakis can
7 address that.
8 MR. FITRAKIS: Through Mr. Dillman
9 and on their Web site 1t was publicly displayed
10 that they were providing backup services for
11  SmarTech on that night, as well as people in the
12 Secretary of State"s office who said there was a
13 direct connection on election night to
14 Cedarville University, which they also wrote
15 about on theilr Web site.
16 THE COURT: All right. You are
17 helping me some. But when you say 'a direct
18 connection,'" you know, you have to understand --
19 MR. FITRAKIS: Transmission of
20 data.
21 THE COURT: That there was data
22 being transmitted by or to Cedarville University
23 relative to the 2004 election?
24 MR. FITRAKIS: Yes. And that
25  their students were monitoring the SmarTech
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1 site, according to the Cedarville Web site, in
2 fact, they were very proud of their activity on
3  that night.
4 THE COURT: Now, that 1is
5 something they are being paid to do?
6 MR. FITRAKIS: We are not sure
7 whether he was doing i1t through his company or
8 in his capacity as a professor there. We know
9 there was a connection to the university.
10 THE COURT: What would be their
11 role, what would they be seeking to do or ensure
12 in their role, just explain that.
13 MR. FITRAKIS: Well, they on their
14  Web site indicated they were monitoring for
15 possible crashes of the site, and they were
16 looking at data transmissions.
17 THE COURT: Okay. Wwell, 1
18 think your questions are going to have to -- |
19 am not saying they aren®t, but they are going to
20 have to be focused as they relate to the
21 computer system 2004 and the election.
22 And so 1T you have got questions you
23 can ask based on information that you have
24  elsewhere, as long as you put those in a
25 pinpoint way to the witness, you can ask them.
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1 But 1T he doesn"t know the answer or
2 has no familiarity with 1t, then there i1s really
3 nowhere to go, so the question, one, would be
4  whether he knows Mr. Dillman, which 1 take it
5 the answer i1s "yes." What role did Mr. Dillman
6 play, 1f any, in the 2004 election, i1n the
7 system, the computer system that was involved
8 during that election.
9 I anmn not telling you exactly what
10 questions, but those seem to make all the sense
11 in the world.
12 And then the question is, does he
13 know -- you can ask him the question, does he
14 know whether he was employed by Cedarville
15 University or what have you, and does he know
16  whether Cedarville University played any role in
17 assisting Mr. Dillman or a backup 1In his system
18 and what 1s his knowledge about what role they
19 played, all those things seem appropriate.
20 Now, 1If on the other hand, a question
21  just got off into, you know, was it a right wing
22 university and down that line, without laying
23 any foundation, 1If you have some concerns about
24 what Cedarville was doing and you really had
25 some background information that suggested that
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1 because of the nature of the university, the
2 kind of university they are, 1Tt they would have
3 incentives to do certain things during the
4  course of the election, that might be
5 permissible too. But i1t can"t be an open-ended
6  process.
7 As long as you keep i1t tied to the
8 election and the questions that you ask are
9 somehow related to finding out information about
10 that, that this witness, Mr. Connell, may know
11 about. That i1s really what you have got, Is his
12 knowledge.
13 I am not sure that is helpful. But
14 let me go back to Mr. Ervin, because 1 have kind
15 of laid out some guidance. But I want to go
16 back to you so I make sure | have addressed your
17 concerns. What do you think they are asking
18 about here that go beyond what I have just said?
19 MR. ERVIN: I think, Your
20 Honor, there were some questions that were asked
21 previously that inquired of Mr. Connell”"s
22 knowledge or involvement with SmarTech, and I
23  think his answers to that indicated that he did
24 not have a substantive involvement.
25 Obviously his answers speak for
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1 themselves, but In addition, there were
2 questions about his relationship or rather
3 working relationship with Mr. Dillman. 1 think
4  these questions as to Mr. Dillman®s i1nvolvement
5 with Cedarville, 1 think, go beyond his answers
6 and, because of a lack of foundation, 1 think do
7 not permit Mr. Arnebeck to continue to iInquire
8 as to that involvement.
9 In addition, Mr. Arnebeck did make a
10 comment about Cedarville having right wing
11 leaning, | guess, philosophies, and 1 think that
12 all ties back 1into this political theory that I
13  think that we conveyed to the court on Friday 1is
14 being driven through Mr. Connell®s desire by the
15 Plaintiffs to give testimony.
16 The relationship of Cedarville to
17 SmarTech, as to whether Cedarville 1s monitoring
18 election results, goes beyond what Mr. Connell
19 has i1ndicated was his involvement with the 2004
20 election. He has clearly stated that his job
21 was to design and facilitate a Web site that
22 posted public information and did not get into
23  voting tabulation, that he has no ownership
24 interest In SmarTech. Neither he nor any of his
25 employees or anyone that he was aware of related
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to his companies were on site at the SmarTech
facility in Tennessee.

So 1 think these questions about
Mr. Dillman®s involvement with Cedarville
University and what Cedarville University did as
it relates to the election are outside the scope
of what the court has ordered.

I think this i1s an example of a
fishing expedition, and we would ask the
court -- we have i1nstructed Mr. Connell not to
answer those questions and we would ask the
court to sustain the objection.

MR. ARNEBECK: Your Honor, if 1
may? ClifF Arnebeck again for the Plaintiffs.
IT 1 am not mistaken, while Mr. Ervin is
accurate in his description of Mr. Connell*s
initial testimony in relation to SmarTech,
subsequently he iIndicated that SmarTech is the
company that he regularly has host, do the
server hosting on all of his business, his New
Media business, his political business, and that
the contract for the Secretary of State"s office
with SmarTech may well have been a bundled
contract, where SmarTech was a subcontractor to

GovTech, which i1s Mr. Connell®s company.
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1 So this 1s relevant, i1t i1s within the

2 scope, and we would ask that we be permitted to

3 explore this within the scope of his honor-®s

4 ruling that we were free to explore with respect

5 to this man in the middle situation in this map

6 in the 2004 election.

7 IT I may, Your Honor, 1 would like --

8 because of the fact that my co-counsel,

9 Mr. Frtrakis, has written several books on this
10 subject, 1 would ask that i1t his honor permits
11 this line of further questioning, that we be
12 able to, for this one area, that he be permitted
13 to ask the guestions.

14 MR. ERVIN: Your Honor, this is
15  James Ervin on behalf of Mr. Connell. In all

16 due respect to Dr. Fitrakis, you know, we

17 addressed this on Friday, that there would be

18 one person asking gquestions, and the fact that
19 Mr. Fitrakis has written books about this or has
20 represented that the Plaintiffs have

21 information, there has been no such information
22 presented here to Mr. Connell that lays a proper
23  foundation for him to answer any questions about
24  Cedarville University or Mr. Dillman®s relation
25 to that.
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1 This 1s, again, the personal opinion
2 of the attorneys being pushed through this
3 procedure. As we iIndicated on Friday, the
4 political machinations of the Plaintiff should
5 not be facilitated through this legal process.
6 THE COURT: Okay. Mr. Arnebeck
7 saild something about SmarTech and i1ts contract
8 may have been bundled through or with a contract
9 for GovTech.
10 And that 1s Mr. Connell®"s company. |
11 guess the question i1s, what does he mean by
12 that, and did he have any knowledge of that?
13 Because 1f he didn*"t, and he had no relationship
14  that he was aware of between himself and
15 Mr. Dillman, then, of course, at some point that
16 questioning has to stop.
17 It may give you some information
18 which you can pursue further with the Secretary
19 of State or with somebody else, but the
20 interesting thing, 1 find very interesting that
21 some of these things can be gotten at iIn other
22 ways .
23 For example, Cedarville University,
24 whether 1t 1s a right wing leaning university,
25 that doesn"t depend on any testimony by
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Mr. Connell. If you got some sense that i1t is,
I am sure you could fairly quickly find that out
or you already have some i1deas about that,
without using this as the basis for doing that.

I don"t want to preclude you from
any, Mr. Arnebeck, from any area which naturally
flows from what 1 have allowed you to do, but I
would say that the fact that he has some
relationship to SmarTech In another context
doesn"t necessarily make this a situation where
you can kind of do a free for all on SmarTech.

It seems to me what we are doing is
focusing on the 2004 election, and the question
i1s, what happened during 2004, and what
knowledge does this witness have that bears on
that 1n a nonspeculative way.

And so, you know, | am just
struggling here to try to give you the right
parameters. But if | were sitting there and I
were hearing the questions, | guess | would say
that when you get to the point where he says,
"What Mr. Dillman did really had no relationship
to what I was doing,"™ that 1 had no -- 1f he
were to say, "'l had no knowledge, particular

knowledge, specific knowledge of what
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1 Mr. Dillman was doing during the election, |
2 don"t know whether Cedarville was backing him
3 up, and 1 have no independent knowledge of any
4  of those matters," then 1t would seem to me that
5 you would have to stop.
6 I mean, | suppose for purposes of
7 discovery, I1If he says, "l do know X, Y and Z,"
8 so 1t turns out that i1t i1s not something that is
9 admissible, but would lead to admissible
10 information, that might be a possibility as
11 well. But it Is not open-ended. You have got
12 to have some basis for further pursuing his
13 information.
14 So 1 think discovery -- 1 know
15 discovery would be broader than what is
16 admissible. But at the same time, you can"t
17  just put 1t to a witness and ask him to
18 speculate. Let me see 1T I can just lay down a
19 rule here.
20 Where are you now? 1 guess what else
21 do you want to ask him that might be more
22 beneficial than where we have been, or what
23 questions were asked that were not answered?
24 Either way.
25 MR. ARNEBECK: What was the other
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question? You had a list, Jim.
MR. ERVIN: I think, Your
Honor, there were four points. The questions

regarding Cedarville comprise three of those

1

2

3

4

5 four points. 1 think the court addressed the

6  first i1ssue and said that that would not be

7 under seal. We instructed our client not to

8 answer three questions related to the Cedarville
9 issue, and 1 don"t believe that there are other
10 matters that have been contested about sealing
11  the record, Your Honor.

12 THE COURT: Okay. Other than
13  whether Cedarville is a right wing leaning

14 university and Mr. Dillman®s relationship to 1t,
15 what else is outstanding that you instructed him
16 not to answer?

17 MR. ARNEBECK: There was a

18 question, Your Honor, | asked i1t he was aware

19 that the Swift Boat campaign was being hosted on
20  the SmarTech servers in Chattanooga, Tennessee,
21 along with all the other Republican

22 organizations. And he was iInstructed not to

23 answer that question.

24 MR. ERVIN: This 1s James

25 Ervin, Your Honor, that i1s correct. And I think
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1 that question, Your Honor, was an issue that
2 Mr. Arnebeck raised during the hearing on
3 Friday, and the court stated then that that was
4  outside the scope of today®"s deposition. We
5 believe that clearly falls outside your order,
6 Your Honor.
7 THE COURT: Okay. Anything
8 else?
9 MR. ARNEBECK: I believe that is
10 all, Your Honor.
11 THE COURT: Okay. Just one
12 moment.
13 (Pause.)
14 THE COURT: Mr. Arnebeck, how
15 would this SmarTech hosting -- what did you say?
16 MR. ARNEBECK: Swift Boat Veterans
17 for Truth.
18 THE COURT: What issue does
19 that go to iIn regard to the 2004 election, as it
20 relates to your case?
21 MR. ARNEBECK: Well, the whole
22 point was to explore this man In the middle and
23  SmarTech as a possible man in the middle. And
24  the point i1s that they are hosting the George W.
25 Bush for President campaign, the Republican
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1 National Committee"s campaign, a whole bevy of

2 other Republican partisan campaigns.

3 And Swift Boat Veterans for Truth, if

4  you recall, Your Honor, was one of these phony

5 front groups that was attacking John Kerry on

6  the theory that i1t was independent of the

7 campaign. But it is on one side of the

8 campaign, there Is no question about that.

9 Whether 1t i1s iIndependent i1s another question.
10 But 1t shows that this SmarTech that
11 Is performing this backup function, supposedly
12 for the Secretary of State®s office, i1s i1tself a
13 fundamentally partisan organization, and very
14  well could be -- have the motive and opportunity
15 to be performing the corrupt man in the middle
16  function that Mr. Spoonamore, our expert
17 witness, i1s talking about.

18 MR. ERVIN: Your Honor, this is
19  James Ervin. Again, this i1s fishing and trying

20 to tie a bunch of different concepts together

21 and using this man In the middle concept as a

22 basis to ask a wide variety of questions.

23 MR. ARNEBECK: Your Honor, let me

24  cut to the short -- 1 will withdraw the

25 question, because we have this as a matter of
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record, and whether Mr. Connell knows 1t or not,
he knows enough that solidifies my point.

So let"s limit it to the Inquiry in
regard to Cedarville®s connection to this and
Mr. Dillman®s role and Mr. Connell®s personal
knowledge of that situation.

THE COURT: Okay. 1 think that
would be entirely appropriate then. That would
solve the issue, because that i1s, | think, where
I should be.

All right. Anything further?

MR. ARNEBECK: May Mr. Fitrakis
ask the questions on this one line of
questioning, Your Honor?

MR. ERVIN: Your Honor, we
would object to that. We addressed this with
the court on Friday that it Is one person asking
the questions on behalf of the Plaintiffs.

THE COURT: All right. | would
like to continue with what we said,

Mr. Arnebeck, but you can -- I will give you an
extra ten minutes, 1T you want to confer with
him about areas to ask. You can obviously
confer with him as you go.

MR. ARNEBECK: Right.
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1 THE COURT: I will give you an
2 extra ten on top of what you have, i1f you want
3 to confer with him on that.
4 MR. ARNEBECK: Thank you, Your
5 Honor. 1 want it noted for the record, that we
6 were completed, our deposition, except for this
7 discussion with his honor at 2:00. So we kept
8 within our bounds.
9 THE COURT: All right.
10 MR. ERVIN: Your Honor, 1 guess
11 I would ask the court that Mr. -- these last
12 questions regarding the Cedarville issues will
13 be the last questions asked for the purposes of
14  the deposition. | think that we --
15 THE COURT: I think that 1is
16  what Mr. Arnebeck was representing, that he was
17 essentially done except for these; is that
18 right?
19 MR. ARNEBECK: That"s correct,
20 Your Honor.
21 THE COURT: All right. Now,
22 let me just make one other comment. 1 was
23  thinking about when you asked me about sealing
24  the record, which, of course, I ruled on the
25 other day. Ultimately, depositions don*"t
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1 necessarily get filed over here 1n court, simply
2 because they have been taken. There iIs no
3 requirement that that happen.
4 So ultimately, when you go back to
5 Judge Marbley, 1 guess the question is, once
6 this 1s done, he may have some views on how this
7 can be used, i1If at all, iIn his case, and what
8 rules should attach to that. So | just make
9 that comment, because that is something |
10  thought of.
11 MR. ERVIN: Your Honor, this is
12 James Ervin on behalf of Mr. Connell. 1 guess
13 for procedural purposes, would we have a
14 deposition filed with you under seal and then
15  transferred to Judge Marbley, to address how
16  those unsealed portions are set forth in a
17  separate document?
18 THE COURT: You know, I am not
19 even sure -- candidly, 1 am not sure you want to
20  file 1t with me. It 1s not a public record, and
21 at that time, I don"t know what the best process
22 iIs.
23 MR. ERVIN: Then I would offer
24  this suggestion, Your Honor, once the deposition
25 is completed, since there are portions that we
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have asked to be placed under seal, that have
not been objected to by Plaintiff"s counsel, we
would ask that the entire deposition be filed
under seal, that the parties to the deposition
be held to a gag order iIn effect until the
parties can address the deposition with Judge
Marbley and let him make a decision as to how
its contents can be released to the public, for
lack of a better phrase.

MR. ARNEBECK: Your Honor, i1f |
may address this, this is Cliff Arnebeck for the
Plaintiffs. Your Honor has ruled on the sealing
of the discussions with the Secretary of State.
So the only matter that by agreement i1s under
seal 1s my question and Mr. Connell®s answer in
regard to whether or not there has been an
attempt to intimidate him as a witness in this
case.

That 1s the only thing that i1s at
Issue as being under seal, and we are 1In
agreement. So there i1s no reason to place
anything else under seal.

MR. ERVIN: Your Honor, there
has been a series of questions and some

questions based upon Mr. Connell®s answers, |
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1 think those lines of questions that relate to
2 the scope that the court set forth were
3 indicated to be under seal, that Plaintiff"s
4  counsel did not object to those, and those
5 haven®t been presented to the court.
6 And 1 would ask that until we can
7 have the -- have the deposition transcribed and
8 address this with Judge Marbley, that no portion
9 of the deposition be released to the public by
10 any of the attorneys until we can address this
11 with Judge Marbley.
12 Obviously, Your Honor, there are
13 portions of the deposition that we have not
14  asked to be under seal that we believe fall
15 within the scope of the court®s order.
16 But until we can find a mechanism by
17  which you can parcel out those sealed portions
18 and not sealed portions, | think until Judge
19 Marbley can address that, no portion of the
20 deposition should be released.
21 I think, as we have iIndicated to the
22 court, this close to the election, with some of
23  the things that Mr. Connell has gone through
24 prior to his deposition being taken and related
25 to his deposition, 1 don"t think the Plaintiffs
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1 are prejudiced by addressing this issue with
2 Judge Marbley and letting Judge Marbley come up
3 with a mechanism for releasing those unsealed
4 portions.
5 I mean, 1t is going to get out there,
6 but I think until Judge Marbley decides how to
7 do 1t, I think all the parties® interests are
8 protected and none would be burdened by that
9  process.
10 THE COURT: well, you know, 1
11 have got, as | said before, kind of a delicate
12 role here. But part of my responsibility is to
13 make sure that trade secrets are protected, also
14 to make sure that i1f information, for example,
15 such as possible threats and so forth are
16 revealed, that that would not create problems
17 for Mr. Connell. When I say problems for him, 1
18 mean possible problems with threats or other
19 kinds of things in the context of this election.
20 On the other hand, you know, there is
21 the common practice that depositions and trial
22  testimony not be sealed because of the public
23 interest. 1 would have a concern that there may
24  actually be public entities that may very well
25 be iInterested.
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1 I am not iInto drumming up any
2 publicity, anybody who knows me would
3 understand. But at the same time, you know, I
4 have got to be sure that 1 protect, strike the
5 right balance.
6 When 1 was talking about Judge
7 Marbley, what 1 am saying is when we get back to
8 the case iIn a different context in which this
9 information may be raised, whether it is a
10 summary judgment motion or a motion for class
11 certification or whether it is iIn another
12 context, those rulings will be for Judge
13 Marbley. He may very well determine iIn a
14  defined context that certain information 1iIs
15 relevant or not relevant, what have you.
16 But I am not inclined to go beyond
17 what I did the other day, and that i1s to say
18 that the information relative to any threat be
19 not disseminated, and that is an order of this
20 court, that the parties not do that.
21 So 1t 1Is not a suggestion, that Is an
22 order. And that i1f there are any trade secret
23 information issues or problems, that, again,
24  that not be revealed. That 1s an order. It is
25 not a suggestion.
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1 So I don"t think I can go any further
2 than that. So i1f the order i1s disobeyed, then
3 there are sanctions which can be meted out, and
4 I would not hesitate to do so under proper
5 circumstances. That is the best I can do.
6 So | would like the parties to go
7 back and complete the deposition, and let me say
8 that I do commend you on both sides for your
9 professionalism and the way you have conducted
10  yourselfT In the light of issues that 1 know are
11 of not only emotional Importance to both sides,
12 but which does cause people to become tense and
13 excited, especially 1In the context of an
14 election season. So | do appreciate your
15 professionalism.
16 MR. ERVIN: Thank you, Your
17 Honor .
18 MR. ARNEBECK: Thank you, Your
19  Honor.
20 MR. ERVIN: I guess as a final
21 question, Your Honor, in compliance with the
22 court"s order about what is sealed and not
23 sealed, what recommendation does the court have
24 for logistically being able to pick apart the
25 deposition, where it i1s scattered throughout
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1 different gquestions that pertain to different
2 Issues?
3 THE COURT: Well, the main
4 issue, | thought, would have been covered at one
5 time. 1 don"t know, because I don"t have the
6 deposition. Mr. Arnebeck, 1 would have thought,
7 would have pursued the i1ssue of threats, and
8 would have concluded that i1ssue all at one time.
9 Now, If he didn"t do that --
10 MR. ARNEBECK: I did, Your Honor.
11 THE COURT: So whatever number
12 of pages those are, they should be redacted.
13 MR. ERVIN: Would the parties
14 have the ability, with the court"s
15 recommendation, to have the deposition
16  transcribed and then confer as to what should be
17 redacted, and i1f there is a problem, contact the
18 court?
19 THE COURT: You certainly can
20 call me 1f there 1Is an iIssue.
21 MR. ERVIN: And would the
22 court --
23 THE COURT: I would be happy to
24 intercede 1T there 1s a problem.
25 MR. ERVIN: If the court is
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1 willing, we would then ask to have a copy of the
2 deposition sent to the court, have the
3 deposition transcribed and then allow the
4  counsel to go through 1t and try and confer on
5 what portions --
6 THE COURT: It Is just a
7 question of time. | don®"t know how long the
8 deposition i1s. But i1t won"t be that long. 1
9 don"t know what the Plaintiffs iIs seeking to do
10 in terms of getting the deposition printed up,
11 how long that will take, whether that will be
12 this afternoon or some other time. So | guess
13  without that information, I don"t want to be in
14 a position to be the centerpiece of the process,
15 iIT there 1Is an expedited process that is
16 underway .
17 MR. ARNEBECK: It is a somewhat
18 expedited process, Your Honor, as | understand,
19 it was four or five hours.
20 THE COURT: That"s when you
21 intend to get 1t?
22 MR. ARNEBECK: Yes.
23 MR. ERVIN: Well, I think the
24  court reporter would have to weigh 1n on what
25 her ability is to transcribe 1t on an expedited
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1 basis. 1 would not want to speak for her, Your
2 Honor .
3 (Thereupon, a discussion was held off
4 the record.)
S MR. ARNEBECK: Your Honor, we were
6 poised to do it on an extraordinarily expedited
7 basis. But i1t is probably going to be available
8  tomorrow at some time, as the last hearing was,
9 and we are at about the same length, so | expect
10 we will have i1t tomorrow.
11 THE COURT: But 1 don"t know
12 what use you intend to make of 1t. 1 really
13 don"t want to get directly involved In anybody®s
14 strategy as to what use they may or may not make
15 of 1t. All 1 am trying to do is make sure that
16 I don"t get in the way, that somehow I don"t
17 become the point of delay, because | don"t know
18 why there would be a big reason for me to be
19 involved, although 1 am willing to, i1f there is
20 a real issue. 1 mean, you could clearly agree
21 on the questions related to the threat. They
22  seem discreet enough.
23 MR. ARNEBECK: Your Honor, 1 will
24 professionally represent that we certainly are
25 able to comply strictly and completely with the
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1 court®s order with respect to the threat.
2 And there has been no other -- there
3 has been no discussion of trade secrets In my
4  view, even in the broadest understanding of what
5 IS a trade secret. 1 do have some familiarity
6 with that area of the law. So I don"t think we
7 really have an issue here.
8 MR. ERVIN: Your Honor, this is
9 James Ervin. | would indicate to the court, at
10 various times through the deposition, 1 asked
11 the court reporter to identify that a question
12 or a line of questioning and answers would be
13 sealed, and then when we got to a point that I
14 thought should be unsealed, 1 iIndicated that to
15 her. And Mr. Arnebeck did not object.
16 So 1 would think when this deposition
17 IS transcribed, there are going to be sections
18 that have been indicated as sealed that
19 Mr. Arnebeck may want to address or may not
20 address. So | believe there are portions of the
21 deposition that have been sealed that do fall
22 within the court"s order that have not been
23 addressed thus far, that Mr. Arnebeck may want
24  to address. If we can"t come to a meeting of
25  the minds --
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1 THE COURT: Let me just give

2 you some guidance. And then, like I said

3 before, 1 just don"t want to be in the place

4  where things are stopped unnecessarily iIn terms
5 of the process going forward. 1 really don"t.

6 Now, you can agree on things that go
7 beyond my order, if you want to, In terms of

8 sealing more, although generally 1 would not be
9 in favor of that.

10 But what I would be concerned about
11 iIs that -- let me just tell you two things. One
12 IS that the Secretary of State i1s a party to

13  this litigation. They have counsel in the

14 litigation and the case i1s about what happened
15 in 2004.

16 So there are not too many aspects of
17 that that could qualify as trade secret or trade
18 secret not waived. | don"t see much to that

19 argument, because your client may be concerned
20 about the Secretary of State, Secretary of State
21 isn"t concerned about itself.
22 MR. ERVIN: Well, Your Honor,
23  to respectfully interrupt, my client is
24  concerned about the release of information as to
25 how he does business with the client that may
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1 give a competitive edge to other individuals,
2 and 1n place at the time, when there was a
3 different Secretary of State, the agreement that
4 my client had included a confidentiality clause.
5 And 1 am not aware if counsel for the
6 Secretary of State has waived that formally.
7 THE COURT: Well, when they say
8  that they have no objection, they basically are
9 taking the position, they are sitting right
10 there, that there i1s no Secretary of State --
11  the Secretary of State from 2004 is behind,
12 behind us. He doesn®"t have any standing, he 1is
13 not around anymore.
14 So 1t seems to me that the new
15 Secretary of State succeeds to whatever
16 agreements and understandings. And I am sure
17 there are many of them that they may repudiate
18 or reject or have chosen not to follow. And so
19 with that said, | mean, it would be kind of an
20 odd situation to have someone asserting their
21 concern about confidentiality and then have the
22 Secretary of State say, "We have no such
23 concern."
24 I understand that that i1s a good
25 place to start with, because i1f you have an
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1 agreement with somebody, and 1t Is going to be
2 confidential, i1t i1s legitimate that Mr. Connell
3 would say, "Well, 1 don"t want to talk about
4  that because 1 am precluded.” And then the
5 Secretary of State, says, "Well, we really don"t
6 care."
7 You know, basically, i1t is like
8 attorney-client privilege which the client
9 waives, and the lawyer i1s still saying, "l don"t
10 want to talk about 1t," and the client is
11  saying, "'Talk about 1t 1f you want. It 1is
12 okay."
13 I mean, that i1s the way | kind of see
14  that i1ssue.
15 MR. ERVIN: Thank you, Your
16  Honor.
17 MR. ARNEBECK: Thank you, Your
18 Honor .
19 THE COURT: All right. But I
20 am going to be avairlable. So when you get the
21 transcript and you share with each other, i1t is
22 fine 1T you want to send one to me. But It is
23 less important that you send one to me, that you
24  confer once the two of you receive 1t and i1f you
25 have any issues, then you should call me right
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1 away before you disseminate 1it.

2 MR. ERVIN: Yes, sir.

3 MR. ARNEBECK: Thank you, Your

4 Honor.

S THE COURT: All right. Thank

6 you.

7 MR. ERVIN: Thank you.

8 THE COURT: Good-bye.

9 (Thereupon, the telephone conference
10 with Judge Oliver was concluded at
11 2:57 o"clock p.m.)

12 MR. ERVIN: All right. Why
13 don"t we -- do you need a minute before we get
14  to this?

15 MR. ARNEBECK: Yes. Take five
16 minutes.

17 (Thereupon, a recess was taken.)

18 BY MR. ARNEBECK:

19 Q. I am going to do my best in recalling

20 exactly what the judge said.

21 Mr. Connell, are you familiar with Mr. Alan
22 Dillman?

23 A. Yes.

24 Q. And are you familiar with what role

25 Mr. Dillman played in the 2004 Presidential
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1 election in Ohio?
2 A Relevant to his being a vendor for the
3 election night project. 1 know nothing beyond
4  that.
5 Q. In other words, you do not know of your
6 personal knowledge whether or not he i1s employed
7 by Cedarville University?
8 MR. ERVIN: Objection; lack of
9 foundation. You may answer that question.
10 THE WITNESS: I think he was a
11 part-time instructor, yes.
12 BY MR. ARNEBECK:
13 Q. Do you have any knowledge of your personal
14 knowledge whether or not, through Mr. Dillman or
15 otherwise, that there was any direct connection
16 between the Secretary of State"s office and
17 Cedarville University on election night?
18 MR. EPSTEIN: Objection.
19 MR. ERVIN: Is that other than
20 him knowing Dillman was a part-time professor at
21 a university?
22 MR. FITRAKIS: Yes, | think just
23 was there a direct connection? You know, we
24 have reason to believe that there was a direct
25 connection between the Secretary of State"s
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1 office and Cedarville University for data and/or
2 imaging transmission.
3 MR. ARNEBECK: All my question is,
4 he said that all he knows besides the fact that
5 Dillman had the contract, had a role in the
6 Secretary of State"s office, he knows he had a
7 part-time position with Cedarville University,
8 and I am just asking, and perhaps by implication
9 he said he wouldn®"t know this, but 1 am asking
10 specifically does he have any knowledge of his
11 personal knowledge of any role, or any
12 connection between the Secretary of State"s site
13 and Cedarville University on election night.
14 MR. EPSTEIN: Object to the form.
15 MR. ERVIN: I object to the
16 form. Answer the question.
17 THE WITNESS: I am not aware of
18 any connection between Cedarville University and
19 the Ohio Secretary of State on election night.
20 BY MR. ARNEBECK:
21 Q. Okay. One last question. Are you aware of
22 any connections between SmarTech and Cedarville
23 University on the election night 20047
24 A. No.
25 MR. EPSTEIN: Object to form and
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foundation.
MR. ARNEBECK: I think that
concludes our deposition. |If you have nothing?

MR. EPSTEIN: I have no

1

2

3

4

5 questions.
6 MR. ERVIN: I have no Redirect.
7 You have the right to read the transcript, to

8 make any corrections that you see fit. You

9 can"t change the substance, but you can change
10 spelling. You have the right to waive that. IT
11  you want to instruct the court reporter that you
12 want to read, just tell her you want to read.

13 THE WITNESS: I would like to

14 read.

15 (Thereupon, the M.L. Connell

16 deposition was concluded at 3:07

17 o"clock p.m.)

18 - - -
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1
2
3 I, MICHAEL L. CONNELL, do verify that I
4 have read this transcript consisting of 119
5 pages and have had the opportunity to make
6 corrections/changes.
.
8 Corrections/Changes Made
9
10 No Corrections/Changes Made
11
12
13 MICHAEL L. CONNELL
14
15

Sworn to before me, ,
16 Notary Public
17 this _ day of , -
18
19
20
21

Notary Public

22
23 My commission expires -
24 - - -
25
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1 Cc ER T 1T F I C A T E

STATE OF OHIO, )
3 ) ss:
SUMMIT COUNTY, )

I, Binnie Purser Martino, a Registered
5 Diplomate Reporter, Certified Realtime Reporter
and Notary Public within and for the State of
6 Ohio, duly commissioned and qualified, do hereby
certify that the within named witness, MICHAEL
7 L. CONNELL, was by me first duly sworn to
testify the truth, the whole truth and nothing
8 but the truth In the cause aforesaid; that the
testimony then given by him was by me reduced to
9 Stenotype in the presence of said witness,
afterwards prepared and produced by means of
10 Computer-Aided Transcription and that the
foregoing is a true and correct transcript of
11 the testimony so given by him as aforesaid.
I do further certify that this deposition
12 was taken at the time and place in the
foregoing caption specified, and was completed
13  without adjournment.
I do further certify that I am not a
14 relative, employee of or attorney for any party
or counsel, or otherwise financially iInterested
15 in this action.
I do further certify that I am not, nor is
16 the court reporting firm with which 1 am
affiliated, under a contract as defined in Civil
17 Rule 28(D).
IN WITNESS WHEREOF, 1 have hereunto set my
18 hand and affixed my seal of office at Akron,
Ohio on this 10th day of November, 2008.
19
20
21
22
23

Binnie Purser Martino, RDR, CRR
24
My commission expires June 26, 2009.
25 - - -
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PERSONAL SERVICE CONTRACT 5 Eé
Secretary of State Contract Number 124 7

This Contract is between the Office of the Ohio Secretary of State, located at
180 E. Broad Street, 16th Floor, Columbus, Ohio 43215 (hereinafter the “Secretary”),
and GovTech Solutions, LL.C, an Ohio limited liability company, with offices at 3046
Brecksville Road, Richfield, Ohio 44286 (hereinafter the “Contractor”) (Secretary and
Contractor each referred to herein as a “Party” and collectively as the “‘Parties™).

RECITALS

WHEREAS, on or about March 27, 2003 the Secretary will issue a Request for
Proposals (“RFP”) to provide the Secretary with a Computerized Statewide Voter
Registration List Application (the “Statewide Voter List Application™) in compliance
with the Help America Vote Act of 2002 (“HAVA”); and

WHEREAS, Secretary desires to retain the services of Contractor to assist in
developing the RFP and defining an optimal Statewide Voter List Application that is
HAVA compliant and assisting in the selection of a HAVA compliant application; and.

WHEREAS, Contractor desires to provide Secretary with such services.

THEREFORE, the parties, for good and valuable consideration and based on the
mutual promises recited herein, do agree as follows:

Article L. STATEMENT OF WORK

The Secretary hereby retains Contractor to assist the Secretary in drafting a RFP
for a Statewide Voter List Application, in defining an optimal and HAVA-
compliant Statewide Voter List Application and assisting the Secretary in
selection of a HAVA compliant Voter List Application and Contractor hereby
accepts such retention by Secretary.

The Secretary shall provide Contractor the Secretary’s physical architecture
inventory from which the Contractor would assess the current environment. The
Contractor will use the assessment to assist in identifying an optimal physical
environment that utilizes industry standards and would provide compliance to the
Help America Vote Act (“HAVA”) by supporting a Statewide Voter List
Application. In identifying the optimal physical environment, the Contractor shall
address the following:

(a) Technical Environment:
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(i) Assess operating system requirements for the client (e.g. versions,
browsers).

(ii)  Assess system architectural requirements for printing such items as reports
(i.e. management, voter lists, walking lists, etc) (physical, network,
products/tools). Provide diagram of desired state.

(iii)  Assess communication’s recommendations for the organization. Identify
network protocol (e.g. TCP/IP, SNA), bandwidth needs, and other
LAN/WAN requirements).

Assess optimal messaging architecture and support for standard messaging
protocols (e.g. MQSeries).

(b) Physical Network

(i) Assess the current physical network. Provide network diagram (e.g
routers, switches, T1).

(ii)  Assess physical server architecture. Identify desired state of applicable
server components; web, application, database servers, database platforms.

Assess back up procedures if network goes down
(¢) System Performance:
(i)  Assess requirements for scalability (roadmap for increased volume)
(ii) Identify load balancing measures and recommendations.

Assess configuration to support system redundancy (high availability
failover, DRP).

Assess method or tool recommendation for obtaining stress test results (all
layers — workstation, servers, middleware, database). Assess stress test
environment.
(d) Secunty:
(1) Assess security approach
Assess optimal encryption methods. Assess audit trail methodology.

Assess access control (i.e., roles, etc).

Assess user data storage requirements.

GovTech Voter Registration Requirements Contract.doc Page 2 of 16
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1.03  The Contractor shall provide a recommendation regarding connectivity providers.

The Contractor shall provide recommendation of hardware for SOS and Counties.
based on identification of optimal environment as stated above.

Contractor shall assist the Secretary in drafting selection criteria of vendors who
respond to the Statewide Voter List Application.

The Contractor shall provide recommendation regarding network architecture
between SOS and eighty-eight (88) counties to support peak volumes of data
exchange. Recommendation is expected to address network connectivity
reliability, speed of data transfer, security and business continuation issues.

Using the optimal physical environment defined above as a baseline, Contractor
will assist SOS with the evaluation of responses to RFP for Statewide Voter List
Application.

In performing the above activities, Contractor shall work with the Secretary’s
Project Manager.

Assessment for Section 1.02 is due by March 26, 2003. Recommendations for
Sections 1.03 through 1.05 are due by April 8, 2003. The network assessment as
identified in Section 1.06 is due by April 22, 2003.

This Contract shall be the complete and exclusive statement between the parties
and shall supersede all proposals, oral or written, and all other communications
between the parties related to the subject matter of this Contract, unless otherwise
provided herein or amended and attached to this Contract.

The Contractor shall also deliver, assign, transfer and convey to the State all
rights, title and interest to all documents, data, materials, information and other
materials and property prepared or developed or created under or in connection
with this Contract as described in this Article I above (the “Deliverable™).

The Contractor shall furnish professional services in accordance with industry
standards necessary for satisfactory performance and pursuant to the time-table
established by the Secretary, as referred to in Article 11

The Contractor shall furnish his own support staff necessary for the satisfactory
performance of the work hereunder.

The Secretary may, from time to time as it deems appropriate, communicate
specific instructions and requests to the Contractor concerning the performance of
the work described in this Contract. Unless specifically defined herein,
Contractor makes no guarantee that any such instructions or requests will be
fulfilled.

GovTech Voter Registration Requirements Contract.doc Page 3 of 16
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The Contractor shall consult with the personnel of the Secretary and other
appropriate persons, agencies and instrumentalities as necessary to assure
understanding of the work and timely and satisfactory completion thereof.

Article I1. TERM

This Contract is effective as of the 18™ day of March 2003. This Contract will
automatically expire on June 30, 2003. Unless this Contract is terminated or
expires without renewal, it will remain in effect until the Project is completed to
the satisfaction of the Secretary and the Contractor is paid. Satisfaction of the
Secretary shall be judged on a reasonable standard. The current General
Assembly cannot commit a future General Assembly to an expenditure. The
Secretary, however, may renew this Contract in the next biennium by issuing
written or electronic notice to the Contractor of the decision to do so. This
expiration and renewal procedure will also apply to the end of any subsequent
biennium during which the Project continues.

Timeliness of Performance. Contractor understands that prompt performance of
all services hereunder is required by Secretary in order to meet its schedules and
commitments. In the event that any anticipated or actual delays in meeting
Secretary’s deadlines or scheduled completion dates are caused by the
unacceptable performance of any Contractor employee or any other cause within
the reasonable control of Contractor, Contractor shall provide additional
temporary personnel, as requested by Secretary and at no charge to Secretary, in
order to complete the assignment involved in a timely manner. Neither party,
however, shall be responsible for any delays that are not due to such party’s fault
or negligence or that could not have reasonably been foreseen or provided against.

Article I11. CERTIFICATION OF FUNDS

It is expressly understood by the parties that none of the rights, duties or
obligations described in this Contract shall be binding on either party until all
statutory provisions under the Ohio Revised Code, including but not limited to
Section 126.07 of the Ohio Revised Code, have been complied with and until
such time as all necessary funds are made available and forthcoming from the
appropriate state agencies, and when required, such expenditure of funds is
approved by the Controlling Board of the State of Ohio, or in the event that
federal funds are used, until such time that the Secretary gives the Contractor
written notice that such funds have been made available to the Secretary, by the
Secretary’s funding source.

GovTech Voter Registration Requirements Contract.doc Page 4 of 16
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Article IV, COMPENSATION

In consideration for the promises and performance of the Contractor as set forth
herein, the Secretary agrees to:

(a) Pay the Contractor, upon submission of appropriately detailed and
accurate invoices for services performed by the Contractor in accordance with
Article I of this Contract at the following hourly rates:

RETECH RE Technical Specialist Services $165.00
REPMGR RE Project Manager Services $165.00
RESRNET RE Sentor Network Architect $125.00

(b) In no event shall the cost to the Secretary under this contract for goods
delivered and services performed as detailed in Article I plus any applicable
expenses exceed FIFTEEN THOUSAND DOLLARS AND 00/100 CENTS
($15,000.00).

Any Deliverables shall be accompanied by an appropriately detailed and accurate
invoice for services performed and expenses incurred.

An invoice is not proper if it contains a defect or impropriety. A proper invoice
shall include, but is not limited to, the identification of a purchase number, the
date of service and the service provided. The Secretary shall notify the Contractor
within ten (10) days, in writing, of the defect or impropriety and provide any
information necessary to correct the defect or impropriety.

Contractor shall first forward all Invoices and Deliverables to David Kennedy,
Director of Legislative Affairs, for review and approval at the following location:

Secretary of State of Ohio

Attn: David Kennedy, Director of Legislative Affairs
180 East Broad Street, 15th Floor

Columbus, Ohio 43215

The Invoices and Deliverables shall thereafter be forwarded for final payment to
Dilip Mehta, Chief Financial Officer, who is located at the 16™ Floor at the same
address in section 4.04.

Section 126.30 of the Ohio Revised Code is applicable to this Contract and
requires payment of interest on overdue payments. The interest rate shall be at
the rate per calendar month which equals one twelfth of the rate per annum
prescribed in Section 5703.47 of the Ohio Revised Code.

4.07 Unless expressly provided for elsewhere in this Contract, the Contractor shall be
responsible for and assume all office and business expenses that are incurred as a

GovTech Voter Registration Requirements Contract.doc Page 50f 16
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result of the performance of this Contract

4.08 The Secretary is exempt from any sales, use, excise and property tax. To the
extent sales, use, excise or any similar tax is imposed on the Contractor in
connection with the Project, such will be the sole and exclusive responsibility of
the Contractor, and the Contractor will pay such taxes (together with any interest
and penalties not disputed with the appropriate taxing authority) whether they are
imposed at the time the services are rendered or a later time.

Article V. RELATED CONTRACTS

The Contractor shall not enter into other subcontracts for work required to be
performed under this Contract without prior written approval by the Secretary.
All work subcontracted shall be at the expense of the Contractor.

Article VL. CONFLICTS OF INTEREST

No personnel of Contractor or member of the governing body of any locality or
other public official or employee of any such locality in which, or relating to
which, the work under this Contract is being carried out, and who exercises any
functions or responsibilities in connection with the review or approval of the
understanding or carrying out of any such work, shall, prior to the completion of
said work, voluntarily acquire any personal interest, direct or indirect, which is
incompatible or in conflict with the discharge and fulfillment of his or her
functions and responsibilities with respect to the carrying out of said work.

Any such person who acquires an incompatible or conflicting personal interest, on
or after the effective date of this Contract, or who involuntarily acquires any such
incompatible or conflicting personal interest, shall immediately disclose his or her
interest to the Secretary in writing. Thereafter, he or she shall not participate in
any action affecting the work under this Contract, unless the Secretary shall
determine that, in the light of the personal interest disclosed, his or her
participation in any such action would not be contrary to the public interest.

Article VII. RIGHTS, IN DATA, PATENTS AND COPYRIGHTS
PUBLIC USE

Except for the Contractor Software, all materials, products, and modifications
developed or prepared by Contractor under this Contract, including, without
limitation, forms, images and text viewable on the Internet, any HTML elements
relating thereto, and software, including the Deliverables and any Upgrades
thereto, are the property of Secretary and all right, title and interest therein shall
vest in Secretary and shall be deemed to be a "work made for hire" under United

GovTech Voter Registration Requirements Contract.doc Page 6 of 16
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States copyright law (17 U.S.C. § 101 et seq.) and made in the course of this
Contract. To the extent that title to any such works may not, by operation of law,
vest in Secretary or such works may not be considered to be work made for hire,
all nght, title and interest therein are hereby irrevocably assigned to Secretary. All
such materials shall belong exclusively to Secretary with Secretary having the
right to obtain and to hold in its own name, copyrights, registrations or such other
protection as may be appropriate to the subject matter, and any extensions and
renewals thereof. Contractor agrees to give Secretary and any person designated
by Secretary, any reasonable assistance required to perfect and enforce the rights
defined in this Section.

Neither the Contractor nor any of the Contractor’s employees, agents,
subcontractors or assignees shall make a disclosure for the purpose of securing a
patent or other proprietary interest in the United States or any other country for
any of the Deliverables unless such disclosure is approved in writing by the
Secretary prior to application for the patent. In the event that such patent or other
proprietary interest is obtained, the Contractor shall, at the request of the
Secretary, provide the Secretary written authorization for the Secretary and any
other person, agency, or instrumentality contributing financial support to the work
contemplated hereunder to make use of the subject of the said patent or other
proprietary interest disclosure without payment thereof.

Except with respect to the Contractor Software, the fees and costs associated with
obtaining intellectual property protection of any of the materials, products, or
modifications developed or prepared under this Contract shall be the sole
responsibility of Secretary.

Contractor acknowledges that the Secretary may make any Deliverables freely
available to the general public.

Article VIIIL. CONFIDENTIALITY

The Secretary may disclose to the Contractor written material or oral or other
information that the Secretary treats as confidential (“Confidential Information”).
Title to the Confidential Information and all related materials and documentation
the Secretary deliverers to the Contractor will remain with the Secretary. The
Contractor agrees to treat such Confidential Information as secret if it is so
marked, otherwise identified as such, or when, by its very nature, it deals with
matters that, if generally known, would be damaging to the best interests of the
public, other contractors or potential contractors with the Secretary, or individuals
or organizations about whom the Secretary keeps information. By way of
example and by no means by way of limitation, information should be treated as
confidential if it includes any proprietary documentation, materials, flow charts,
codes, software, computer instructions, techniques, models, information,
diagrams, know-how, trade secrets, data, business records, or marketing
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information. Such also includes police and investigative records, files containing
personal information about individuals or employees of the Secretary, such as
personnel records, tax records, and so on, court and administrative records related
to pending actions, any material to which an attorney-client, physician-patient or
similar privilege may apply, and any documents or records expressly excluded by
Ohio law from public records disclosure requirements.

8.02 The Contractor agrees not to disclose any Confidential Information to third partics
and to use it solely to do the Project. The Contractor will restrict circulation of
Confidential Information within its organization and then only to people in the
Contractor’s organization that have a need to know the Confidential Information
to do the Project. The Contractor will be liable for the disclosure of such
information whether the disclosure is intentional, negligent or accidental, unless
otherwise provided below.

The Contractor will not be liable for any unintentional disclosure of Confidential
Information that results despite the Contractor’s exercise of at least the same
degree of care as it normally takes to preserve and safeguard its own secrets,
except when the Contractor’s procedures are not reasonable given the nature of
the Confidential Information or where the disclosure nevertheless results in
liability to the Secretary.

Subject to Article X, Suspension and Termination, of this agreement, the
Contractor will not incorporate any portion of any Confidential Information into
any work or product, other than a Deliverable, and will have no proprietary
interest in any of the Confidential Information. Furthermore, the Contractor will
cause or have caused all of its employees who have access to any Confidential
Information to execute a confidentiality agreement incorporating obligations the
same as those in this Article.

The Contractor’s obligation to maintain the confidentiality of the Confidential
Information will not apply where such: (1) was already in the Contractor’s
possession prior to disclosure by the Secretary, and such was received by the
Contractor without obligation of confidence; (2) is independently developed by
the Contractor; (3) is or becomes publicly available without breach of this
Contract; (4) is rightfully received by the Contractor from a third party without an
obligation of confidence; (5) is disclosed by the Contractor with the written
consent of the Secretary; or (6) is released in accordance with a valid order of a
court or governmental agency, provided that the Contractor: (a) notifies the
Secretary of such order immediately upon receipt of the order, and (b) makes a
reasonable effort to obtain a protective order from the issuing court or agency
limiting disclosure and use of the Confidential Information solely for the purposes
intended to be served by the original order of production. The Contractor will
return all originals of any Confidential Information and destroy any copies it has
made on termination or expiration of this Contract.
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The Contractor may disclose Confidential Information to its subcontractors on a
need-to-know basis, but they will be obligated to the requirements of this Article.

Article IX. USE IN ADVERTISING OR MARKETING MATERIAL

The Contractor shall not identify, without prior written or electronic approval, the
Secretary in any of the Contractor’s advertising or marketing material, sales
presentations, or scholarly papers or presentations.

Article X. SUSPENSION AND TERMINATION PROVISIONS

10.01 The Secretary may terminate this Contract if the Contractor defaults in meeting its
obligations under this Contract and fails to cure its default within the time allowed
by this Contract, or if a petition in bankruptcy (or similar proceedings) has been
filed by or against the Contractor. The Secretary may also terminate this Contract
in the event that the Contractor violates any law or regulation in doing the Project,
or if it appears to the Secretary that the Contractor’s performance is substantially
endangered through no fault of the Secretary. In any such case, the termination
will be for cause, and the Secretary’s rights and remedies will be those identified
below for termination for cause.

On written or electronic notice, the Contractor will have thirty (30) days to cure
any breach of its obligations under this Contract, provided the breach is curable. If
the Contractor fails to cure the breach within thirty (30) days after written or
electronic notice or if the breach is not one that is curable, the Secretary will have
the right to terminate this Contract. The Secretary may also terminate this
Contract in the case of breaches that are cured within thirty (30) days but are
persistent. “Persistent” in this context means that the Secretary has notified the
Contractor in writing of the Contractor's failure to meet any of its obligations
three (3) times. After the third notice, the Secretary may terminate this Contract
without a cure period if the Contractor again fails to meet any obligation. The
three (3) notices do not have to relate to the same obligation or type of failure.
Some provisions of this Contract may provide for a shorter cure period than thirty
(30) days or for no cure period at all. Those provisions will prevail over this one.
If a particular section does not state what the cure period will be, this provision
will govern.

10.03 The Secretary may also terminate this Contract for its convenience and without
cause or if the Ohio General Assembly fails to appropriate funds for any part of
the Project. If a third party is providing funding for the Project, the Secretary may
also terminate this Contract should that third party fail to release any Project
funds.
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10.04 The notice of termination, whether for cause or without cause, will be effective as
soon as the Contractor receives it. Upon receipt of the notice of termination, the
Contractor will immediately cease all work on the Project and take all steps
necessary to minimize any costs the Contractor will incur related to this Contract.
The Contractor will also immediately prepare a report and deliver it to the
Secretary. The report must detail the work completed at the date of termination,
the percentage of the Project's completion, any costs incurred in doing the Project
to that date, and any Deliverables completed or partially completed but not
delivered to the Secretary at the time of termination. The Contractor will also
deliver all the completed and partially completed Deliverables to the Secretary
with its report. But, if delivery in that manner would not be in the Secretary's
interest, then the Contractor will propose a suitable alternative form of delivery.

10.05 If the Secretary terminates this Contract for cause, it will be entitled to cover for
the Project by using another Contractor on such commercially reasonable terms as
it and the covering contractor may agree. The Contractor will be liable to the
Secretary for all costs related to covering for the Project to the extent that such
costs, when combined with payments already made to the Contractor for the
Project before termination, exceed the costs that the Secretary would have
incurred under this Contract. The Contractor will also be liable for any other
direct damages resulting from its breach of this Contract or other action leading to
termination for cause.

10.06 If the termination is for the convenience of the Secretary, the Contractor will be
entitled to compensation for any work on the Project that the Contractor has
performed before the termination. Such compensation will be the Contractor’s
exclusive remedy in the case of termination for convenience and will be available
to the Contractor only once the Contractor has submitted a proper invoice for
such, with the invoice reflecting the amount determined by the Secretary to be
owing to the Contractor. The Secretary will make that determination based on the
lesser of the percentage of the Project completed or the hours of work performed
in relation to the estimated total hours required to perform the entire Project.

10.07 The Secretary will have the option of suspending rather than terminating the
Project where the Secretary believes that doing so would better serve its interests.
In the event of a suspension for the convenience of the Secretary, the Contractor
will be entitled to receive payment for the work performed before the suspension.
In the case of suspension of the Project rather than termination for cause, the
Contractor will not be entitled to any compensation for any work performed. If
the Secretary reinstates the Project after suspension for cause, rather than
terminating this Contract after the suspension, the Contractor may be entitled to
compensation for work performed before the suspension, less any damage to the
Secretary resulting from the Contractor's breach of this Contract or other fault,
Any amount due for work before or after the suspension for cause will be offset
by any damage to the Secretary from the default or other event giving rise to the
suspension.
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10.08 In the case of a suspension for the Secretary’s convenience, the amount of
compensation due to the Contractor for work performed before the suspension
will be determined in the same manner as provided in this section for termination
for the Secretary’s convenience. The Contractor will not be entitled to
compensation for any costs associated with a suspension for the Secretary’s
convenience, but the Contractor will immediately notify the Secretary of any such
costs and cooperate with the Secretary in minimizing or eliminating them. No
payment under this provision will be made to the Contractor until the Contractor
submits a proper invoice.

10.09 Any notice of suspension, whether with or without cause, will be effective
immediately on the Contractor’s receipt of the notice. And the Contractor will
prepare a report concerning the Project just as is required by this section in the
case of termination. After suspension of the Project, the Contractor will perform
no work without the consent of the Secretary and will resume work only upon
receipt of a written or electronic notice from the Secretary to do so. In any case of
suspension, the Secretary retains it right to terminate this Contract rather than to
continue the suspension or resume the Project. If the suspension is for the
convenience of the Secretary, then termination of the Contract will be a
termination for convenience. If the suspension is with cause, the termination will
also be for cause.

10.10 The Secretary will not suspend the Project for its convenience more than once
during the term of this Contract, and any suspension for the Secretary’s
convenience will not continue for more than thirty (30) calendar days. If the
Contractor does not receive notice to resume or terminate the Project within the
thirty (30) day period, then this Contract will terminate automatically for the
Secretary’s convenience at the end of the thirty (30) calendar day period.

10.11 Any default by the Contractor or one of its subcontractors will be treated as a
default by the Contractor and all of its subcontractors. The Contractor will be
solely responsible for satisfying any claims of its subcontractors for any
suspension or termination and will indemnify the Secretary for any liability to
them. Each subcontractor will hold the Secretary harmless for any damage
caused to them from a suspension or termination. They will look solely to the
Contractor for any compensation to which they may be entitled.

Article XI. WARRANTIES
Contractor hereby warrants and represents to Secretary as follows:
11.01 Each of Contractor’s employees assigned to perform services under this Contract

shall have the proper skill, training and background so as to be able to perform in
a competent and professional manner and that all work will be performed in
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accordance with this Contract

11.02 Secretary shall receive free, good and clear title to all materials, deliverables and
products developed under this Contract.

Each and every deliverable, including software deliverables, contemplated by this
Contract shall conform to the specifications for same as mutually agreed to in
writing by Secretary and Contractor.

Article XII. INDEMNITY AND INSURANCE

Contractor shall indemnify, defend and hold Secretary, its officers, directors and
employees harmless from and against any and all liabilities, obligations, losses,
claims, damages, costs, charges or other expenses of any kind (including, but not
limited to, reasonable attorneys’ fees and legal costs) (collectively, “Claims™)
which arise out of or result from any breach or alleged breach of any
representation or warranty made by Contractor hereunder or any Claim that any of
the Services or any portion thereof violates any copyright, patent, trademark, trade
secret, license, or other proprietary right of any third party. Contractor shall
reimburse the State for any judgments for infringement of patent or copyright
rights. Contractor shall also indemnify, defend and hold Secretary, its officers,
directors and employees harmless from and against any and all Claims for
personal injury or damage to property arising out of the furnishing, performance
or use of the Services provided hereunder as well as any Claim for payment of
compensation or salary asserted by an employee of Contractor. Secretary shall
provide Contractor with written notice of any Claim which Secretary believes
falls within the scope of this Article XII. Secretary expressly reserves the sole
right, at Secretary’s option, to control the defense of any such Claim and, in such
event, in addition to Contractor’s other obligations in this Article XII, Contractor
agrees to provide reasonable assistance to Secretary, at Contractor’s expense, in
the defense of any such Claim. Contractor shall not settle any Claim without the
prior written consent of Secretary.

12.02 Contractor shall procure and maintain for itself and its employees all insurance
coverages as required by federal or state law, including workers’® compensation
insurance. Contractor also agrees to maintain One Million Dollars
(81,000,000.00) combined single limit general liability insurance. Contractor shall
furnish to Secretary a certificate of insurance evidencing such coverage and
naming Secretary as additional insured. Said certificate shall include a provision
whereby notice must be received by Secretary thirty (30) days prior to coverage
cancellation by either Contractor or Insurer.
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Article XIII. COMPLIANCE WITH LAW

13.01 The Contractor agrees to comply with all applicable federal, state and local laws
in the conduct of the work hereunder. Contractor accepts full responsibility for
payment of all taxes including without limitation, unemployment compensation
insurance premiums, all income tax deductions, social security deductions and
any and all other taxes or payroll deductions required for all employees engaged
by Contractor in the performance of the work authorized by this Contract. The
Secretary shall not be liable for any taxes under this Contract.

Article XIV. LIMITATION OF LIABILITY

IN NO EVENT SHALL SECRETARY BE LIABLE, IN LAW OR EQUITY,
FOR ANY INDIRECT, CONSEQUENTIAL, INCIDENTAL, EXEMPLARY,
PUNITIVE OR SPECIAL DAMAGES WITH RESPECT TO ITS
OBLIGATIONS UNDER THIS AGREEMENT OR OTHERWISE, EVEN IF
SECRETARY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGES. IN NO EVENT SHALL SECRETARY’S AGGREGATE
LIABILITY TO CONTRACTOR FOR ANY AND ALL MATTERS RELATED
TO THIS AGREEMENT OR OTHERWISE EXCEED THE TOTAL OF
PAYMENTS DUE AND OWING TO CONTRACTOR BY SECRETARY
HEREUNDER. THE LIMITATIONS IN THIS ARTICLE APPLY TO ALL
CAUSES OF ACTION OR CLAIMS IN THE AGGREGATE, INCLUDING,
WITHOUT LIMITATION, BREACH OF AGREEMENT, BREACH OF
WARRANTY, INDEMNITY, NEGLIGENCE, STRICT LIABILITY,
MISREPRESENTATIONS, AND OTHER TORTS.

Article XV, CHANGE CONTROL

During the Term, Secretary shall have the right to request from Contractor
changes from the scope of work as set forth in this Contract or as determined by
an accepted Deliverable. Contractor shall, within a reasonable time not to exceed
ten (10) business days after receipt of the proposal, inform Secretary in writing of
the impact, if any, of the proposed change on the Production Schedule and/or the
cost of the Services or Deliverables. Contractor shall evaluate the impact of the
requested change, and use best efforts to respond with a proposal to effectuate the
change without any material impact on the Production Schedule, or on the cost of
the Services or Deliverables. To the extent that the proposed change has an impact
on the cost of the Services, Contractor shall include in its response an option to
perform the requested change both on a fixed price basis and an hourly rate basis
(with an overall cap). Upon Secretary’s written approval of Contractor’s written
response, such response shall be deemed to be an approved change (an “Approved
Change”), and shall be deemed an amendment to this Contract.
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Article XVI. GOVERNING LAW; VENUE AND JURISDICTION

This Agreement shall be construed and interpreted and the rights of the parties
determined in accordance with the laws of the State of Ohio, without reference to
the choice of law provisions thereof.

16.02 The parties hereto hereby consent to the exclusive jurisdiction and venue of the
Ohio Court of Claims for any action that may be brought in connection with this
Agreement other than a cross-claim for indemnification brought in response to a
claim of infringement filed in another court. In the case of a cross-claim for
indemnification, Contractor agrees to be subject to the jurisdiction and venue of
the court in which the infringement claim is brought, provided that Secretary is
also subject to jurisdiction and venue in that court.

Article XVIIL. COUNTERPARTS; TRANSMITTED COPIES

17.01 This Contract may be executed in two or more counterparts, each of which shall
be deemed an original, and all of which together shall constitute one and the same
instrument. To expedite the process of entering into this Contract, the parties
acknowledge that Transmitted Copies of the Contract will be equivalent to
original documents until such time as original documents are completely executed
and delivered. “Transmitted Copies” will mean copies that are reproduced or
transmitted via photocopy, facsimile or other process of complete and accurate
reproduction and transmission.

Article XVIII. RELATIONSHIP OF PARTIES

The relationship between Contractor and Secretary under this Contract shall be
that of independent contractors. Nothing in this Contract shall be construed to
create the relationship of employer and employee, a joint venture, a partnership,
or association between Contractor and Secretary.

Article XIX. REPRESENTATIONS OF THE PARTIES

19.01 Each party to this Contract represents to the other party that it has full power and
authority to enter into this Contract and the execution, delivery and performance
of this Contract do not violate the terms of any other Contract to which it is a
party; or any law or regulation to which it is subject.
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Article XX. CERTIFICATION OF COMPLIANCE WITH OHIO
ETHICS AND ELECTION LAW REQUIREMENTS FOR
NONCOMPETITIVE BID CONTRACTS

20.01 Contractor by signature on this Contract certifies that Contractor is currently in
compliance and will continue to adhere to the requirements of Ohio Ethics Laws
as provided by Sections 102.03 and 102.04 of the Ohio Revised Code.

Contractor by signature on this Contract certifies that, as applicable to the
Contractor, no party listed in Division (I) or (J) of Section 3517.13 of the Revised
Code or spouse of such party, has made as an individual, within the two previous
calendar years, one or more contributions totaling in excess of $1,000.00 to the
Secretary of State of Ohio or to his campaign committees.

Article XXI. MISCELLANEOUS

The Recitals to this Agreement are not merely precatory but are fully incorporated
into and constitute a substantive part of this Agreement.

21.02 The rights and responsibility arising under this Contract may not be assigned or
delegated by either party hereto in whole or in part, without the prior written
approval of the other party hereto.

21.03 If any provision of this Contract is held to be invalid by any court of competent
jurisdiction, the invalidity of such provision shall not affect any other provision of
this Contract

21.04 The parties agree that this Contract is for the benefit of the parties hereto and is
not intended to confer any rights or benefits on any third party, including any
employee, vendor, or customer of either party, and that there are no third party
beneficiaries as to this Contract or any part or specific provision of this Contract.

This Contract shall be binding upon and shall inure to the benefit of the parties
hereto and their respective successors and permitted assigns.

No waiver of any breach or of any of the terms or provisions of this Contract shall
be, or be construed to be, a waiver of any preceding or succeeding breach of the
same or any other provision hereof.

21.07 Any notices required or permitted by this Contract shall be sent by courier
facsimile, or by registered or certified mail with return receipt requested. Notices
shall be deemed given upon personal delivery to the addressee, or three days after
the date of mailing if sent by registered or certified mail.
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Notices to Secretary shall be sent to:
The Office of the Ohio Secretary of State
180 East Broad Street, 15" Floor
Columbus, Ohio 43215
Facsimile: (614) 644-0649
Notices to Contractor shall be sent to:
GovTech Solutions, LLC
3046 Brecksville Road
Richfield, Ohio 44286

Facsimile: (216) 781-3089

IN WITNESS WHEREOF, the parties have executed this Contract as of the dates

appearing below.
SECRETARY: CONTRACTOR:
7%&?«@@??% By: ,s S w
Monty Lobb 7 S
Assistant Secretary of State Title: _E i/ O prpted
Date: f./ [ Jf /03 Date: 2-29-93

FEDERAL TAX 1.D. NUMBER
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AMENDMENT NO. 1
TO SECRETARY OF STATE CONTRACT NUMBER 180 (the “Contract”)
BETWEEN
THE OFFICE OF THE OHIO SECRETARY OF STATE (“Secretary™)
AND
GovTech Solutions, LLC (“GovTech”)

WHEREAS, on July 1, 2003 Secretary and Contractor entered in to a Contract (SOS
Contract No. 180);

WHEREAS, Secretary and Contractor hereby enter into this Amendment to add
additional work to the Scope of Work and to extend the term of the Contract; and

NOW THEREFORE, the Parties agree as follows:
1. The Contract is amended to add the below tasks and deliverables:

a. Keeping same general theme as was introduced during the November 2003
glection, GovTech shall expand the Election Night “dashboard” to allow for reporting of
multiple races;

b. GovTech shall complete graphical changes to the site that will accommodate
programmatic and race reporting requirements;

c. GovTech resources shall conduct appropriate levels of testing for
changes/enhancements made to the application as well as for the environment;

d. GovTech shall provide onsite resources on the day and night of Election Night,
March 2, 2004, to assist the Secretary to troubleshoot the application, if necessary;

i.  Resource provided will be Mike Henry;

e. GovTech shall provide stress testing of the Installed Application by simulating the
number of hits expected during election night. Should the initial tests have negative
results, GovTech will work with the Secretary’s 1T Department to arrive at an acceptable
solution to allow for this traffic level;

f.  GovTech shall deliver the application for installation and testing by the
Secretary’s resources two (2) weeks in advance of the March 2, 2004 election;

g. GovTech shall continue to provide hosting services for the mirrored application;
Amendment No 1 to GovTech Contract No 180.doc
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i.  The Parties agree that GovTech shall subcontract its hosting
responsibilities under this SOW to SMARTech Corporation, with offices
located at 801 Broad Street, Suite 220, Chattanooga, TN 37402, GovTech
may subcontract to another entity, but must first receive Secretary
approval;

2. This Amendment is effective as of the 15 day of January 2004 and amends Section 4.01
of the Contract to extend the expiration date from January 15, 2004 to April 1, 2004,

3. Section 5.01 (b) of the Contract is amended to include an additional $48,620.00 for the
work identified in Section 1.a. to 1.f. of this Amendment, The total not to exceed rate listed in
Section 5.01(b) is amended to be $109,070.00.

4, Section 5.01 (c) of the Contract is amended to include the below additional rates (for a
total of $9,750.00), and the total not to exceed rate listed in 5.01(c) for hosting is amended to be

$20,425.00:
Betup Monthly
Description Qty 1 Time Monthly Qty Mo Unit § MR Total Total
Dell 2650 or Equiv
(Oracle Srvr) 1 $750.00 875000 1 2 $850.00 $1,700.00 $2,450.00
Dell 1750 or Equiv
(Web Server) 1 $500.00 350000 2 2 $750.00  $3,000.00 $3,500.00
VPN Device 1 $500.00 $500.00 1 2 $150.00 $300.00 $800.00
Shared MS SQL
DB 1 $500.00 $500.00 1 2 $300.00 $600.00 $1,100.00
Oracle SQL DB
{Customer
Provided SW) 1 $500.00 $500.00 $0.00 $500.00
Load Balanced
Web Node 1 $0.00 $000 2 2 $150.00 $600.00 $600.00
Nightly Backups
{up to 50GB) $0.00 1 2 $150.00 $300.00 $300.00
Short Term
Contract Teardown 1 $500.00 $500.00 $0.00 $500.00
$3,250.00 $6,500.00 $9,750.00

5. Section 5.01 (f) of the Contract is amended to include an additional $1,500.00 for travel
and expenses. The total not to exceed rate listed in Section 5.01(f) is amended to be §3,500.00.

S

6. Section 5.01 (g) of the Contract is amended to add $59,870.00 to the total not exceed rate
for the above additional fees. The total not to exceed rate listed in Section 5.01(g) is amended to
be $132,995.00.

7. This Amendment is effective only for the term of the Contract.

Amendment No 1 to GovTech Contract No 180.doc
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IN WITNESS WHEREOF, the Parties hereto have caused this Amendment to be
executed on the date shown below by their respective duly authorized representatives.

Office of the Ohio Secretary of State; GovTech Solutions, LL.C:

Monty Lobb 7 — <
Title: Assistant Secretary of State Title: ___ ofLibpand MWAN Gl
Date: /// &70% Date: I-15 - oY

FEDERAL TAX L.D. NUMBER OR
SOCIAL SECURITY NUMBER
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STATEMENT OF WORK

UNDER STATE TERM SCHEDULE NUMBER 533384-1
Secretary of State Contract Number 180

This Statement of Work is between the Office of the Ohio Secretary of State
(hereinafter the “Secretary”), located at 180 E. Broad Street, 16th Floor, Columbus, Ohio
43215, and GovTech Solutions, LLC, an Ohio limited liability company, with offices at
3046 Brecksville Road, Suite D, Richfield, Ohio 44286 (hereinafter “GovTech”)
(Secretary and GovTech each referred to herein as a “Party” and collectively as the
“Parties”).

RECITALS

WHEREAS, Secretary currently maintains an election night system; however, the
current system requires an updated customer facing presentation layer (hereinafter the
“Application”).

WHEREAS, Secretary wishes to update it’s Application with a browser based and
user friendly interface that does not require the installation of software on the end-user’s
machine.

WHEREAS, GovTech is in the business of providing Internet World Wide Web
development, programming and related services, including technical and creative
services;

WHEREAS, Secretary wishes to retain the services of GovTech to perform certain
Application planning and design related services, including, providing technical and creative
services in connection with the development of the new interactive Election Night Web site
as described more fully herein; and

WHEREAS, GovTech wishes to provide Secretary with such services;
THEREFORE, the parties, for good and valuable consideration and based on the
mutual promises recited herein, do agree as follows:
Article 1. STATE TERM SCHEDULE
1.01  This Statement of Work (“SOW™) is entered into under the authority of State

Term Schedule 533384-1 (the “STS”) and incorporates by reference the Terms &
Conditions of the STS.
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Article I1. DEFINITIONS

2.01 “Acceptance” or Accepted” when used in this Agreement means signoff by the
Secretary for GovTech’s completion of either the Planning Phase or Application Design Phase.

2.02 “Application” shall mean the updated customer facing presentation layer over the
Secretary’s current election night system.

2.03 “Application Design” shall mean the Application Look and Feel of the User
Interface including the general workflow that the end-user would experience. The
Application Design does not include integration with the Secretary’s back end databases
and systems. However, the Application Design does take into consideration the
Secretary’s Election Night Database and systems in development of the Application
Design.

2.04 “Application Design Phase” shall mean the phase in which the GovTech
develops the Application’s Look and Feel and general workflow.

2.05 “Application Design Phase Deliverables” shall mean those items described
below that the GovTech commits to provide to Secretary at the completion of the
Application Design Phase:

(a) Key screens of the User Interface for the GovTech’s proposed Election Night
Application, to include both 2003 and 2004 screen sets;

(b)  General workflow for the GovTech’s proposed Election Night Application;

(c¢) Project plan, time and cost estimate for development phase, should Secretary
so desire to proceed with project.

2.06 “Look and Feel” shall mean the general appearance and operation of the
Application Web site.

2.07 “Election Night System” shall mean the Secretary’s Election Night System
comprised of the front-end, customer facing presentation layer, administrative content
management interface and supporting databases.

2.08 “Election Night Database” shall mean the Secretary’s Election Night Database
that is a component of the Secretary’s Election Night System.

2.09 “Planning Phase” shall mean the initial phase during which GovTech performs
basic research in consultation with the Secretary to establish the information base for the
creation of the Application Design.

2.10  “Planning Phase Deliverables” shall mean those items described below which
GovTech commits to provide to Secretary at the completion of the Planning Phase:
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(a) A written description of the “Scope of Work™ that describes the Project idea,
time frame, constraints, and available resources;

(b) A written description of the “Requirements” that describes the high-level
business requirements for the application;

(©) A written description of the “Functional Specifications” that describes in
detail how the Requirements will manifest in the Application; the Functional
Specifications may include screen shots, process flows, and other resources to assist
in communicating the expected behavior of the Application;

(d) A written description of the “Project Plan Schedule” for the design phase
containing the detailed work items, resources, relationships, and timeline for
building the Application. The plan should also include plans for testing and
application evaluation, as well as escalation and disaster recovery plans.

2.11 “Project” shall mean the undertaking by GovTech to work with Secretary to
develop an Application Design for Secretary’s Election Night Application, thatis
preliminarily described in the Draft Requirements, and as will be further defined in the
Functional Specifications and shall progress as procedurally described in this Agreement.

2.12 “User Interface” shall mean the junction between a user of the Election Night
Application and the Election Night System.

Article III1. SCOPE OF WORK

3.01 “Engagement” Secretary hereby retains GovTech to develop an Application
Design (as further described in this Article) for the Secretary’s Election Night
System, effective as of the Effective Date defined in Article IV, and GovTech hereby
accepts such retention by Secretary.

3.02  “Acceptance of Engagement” GovTech will complete the Project and deliver
the Components as described in the Specifications.

3.03  Planning Phase The first portion of the Project shall be the Planning Phase.
The GovTech shall also deliver to the Secretary the Planning Phase Deliverables.

3.04 Application Design Phase Concurrent with the development of Project Plan
shall be the Application Design Phase. GovTech shall undertake the activities as
outlined in the Project Plan Schedule, as developed in the Planning Phase. GovTech
shall also deliver to the Secretary the Planning Phase Deliverables.

3.05  Application Design Parameters GovTech shall develop the Application Design
with the following parameters such that the Election Night Application will:
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(a) Meet the expectations of typical Internet users and will not require any
additional software installation;

(b) Comply with all requirements stated in section 3517.106 and divisions
(C)(6)(b) and (D)(6) of section 3517.10 of the Revised Code;

(¢) Be based on the known data structures and relationships in the Secretary’s
existing Election Night Database;

(d) Provide for appropriate authentication procedures; and
(¢) Bein accordance with the other requirements listed in Exhibit A.

3.06 Installation Phase Upon completion and Acceptance of the Application,
GovTech shall install the Application on a Server owned and designated by the Secretary.

(@) GovTech shall provide an onsite resource for the Installation of the
Application.

(b) GovTech shall provide stress testing of the Installed Application by simulating
the number of hits expected during election night. Should the initial tests have
negative results, GovTech will work with the Secretary’s IT Department to arrive at
an acceptable solution to allow for this traffic level.

(¢) GovTech shall also provide an onsite resource on the day and night of the
election, November 4, 2003, to assist the Secretary to troubleshoot the Application,
if necessary.

3.07 Mirror Application GovTech shall install and host (as set forth in Exhibit B) a
Mirror site of the Application to provide a failover solution in the event of failure of the
primary installation on Election Day.

(a) GovTech shall perform stress testing of the Mirror site.

(b) The Parties agree that GovTech shall subcontract its hosting responsibilities
under this SOW to SMARTech Corporation, with offices located at 801 Broad
Street, Suite 220, Chattanooga, TN 37402. GovTech may subcontract to another
entity, but must first receive Secretary approval.

3.08 In addition to the Planning Phase Deliverables, the Application Design

Deliverables, and the Installation and Mirroring Deliverables, GovTech shall provide
timely status reports to Secretary.
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Article IV. TERM

4.01 This SOW is effective as of the 1% day of July 2003. This SOW will
automatically expire on January 15, 2004. Unless this SOW is terminated or expires
without renewal, it will remain in effect until the Services are completed to the
satisfaction of the Secretary and GovTech is paid. Satisfaction of the Secretary shall be
judged on a reasonable standard. The current General Assembly cannot commit a future
General Assembly to expenditures. The Secretary, however, may renew this SOW in the
next biennium by issuing written or electronic notice to GovTech of the decision to do so.
This expiration and renewal procedure will also apply to the end of any subsequent
biennium during which the Services continues.

4.02  Timeliness of Performance. GovTech understands that prompt performance of all
services hereunder is required by Secretary in order to meet its schedules and
commitments. In the event that any anticipated or actual delays in meeting Secretary’s
deadlines or scheduled completion dates are caused by the unacceptable performance of
any GovTech employee or any other cause within the reasonable c ontrol of GovTech,
GovTech shall provide additional temporary personnel, as requested by Secretary and at
no charge to Secretary, in order to complete the assignment involved in a timely manner.
Neither party, however, shall be responsible for any delays that are not due to such
party’s fault or negligence or that could not have reasonably been foreseen or provided
against.

Article V. COMPENSATION

5.01  In consideration for the promises and performance of GovTech as set forth herein,
the Secretary agrees to:

(a) Pay GovTech, upon submission of appropriately detailed and accurate
invoices for services performed by GovTech in accordance with Article III,
Sections 3.01 to 3.06, and Exhibit A of this SOW at the hourly rates as follows:

1.) RE-SRV-DEV2 Application Developer II $135/hour
ii.)  RE-SRV-DEV3 Application Developer ITI $175/hour
iii)  RE-SRV-MRGI Project Manager I $160/hour

iv)  RE-SRV-MRG?2 Project Manager II $185/hour

v.) RE-SRV-INSTALL?2 System Integrator II $175/hour

(b) In no event shall the cost to the Secretary under this contract for services
performed as detailed in Article I1I, Sections 3.01 to 3.06, and Exhibit A exceed
SIXTY THOUSAND FOUR HUNDRED AND FIFTY DOLLARS AND 00/100
CENTS ($60,450.00).

(c) Pay GovTech, upon submission of appropriately detailed and accurate
invoices for services performed by GovTech in accordance with Article 111, Section
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3.07, and Exhibit B of this SOW at the rates as follows:

Setup Qty
Description Qty 1 Time Monthly Mo MR Total Total
Dell 2650 or Equiv
(Oracle Srvr) 1 $750.00 $850.00 2 $1,700.00 $2,450.00
Dell 1750 or Equiv
(Web Server) 2 $1,500.00 $1,500.00 2 $3,000.00 $4,500.00
VPN Device 1 $500.00 $150.00 2 $300.00 $800.00
Shared MS SQL DB 1 $500.00 $150.00 2 $300.00 $800.00
Oracle SQL DB
(Customer Provided
SwW) 1 $950.00 $ - $950.00
Load Balanced Web
Node 1 $125.00 $125.00 2 $250.00 $375.00
Nightly Backups (up to
50GB) $150.00 2 $300.00 $300.00
Short Term Contract
Teardown 1 $500.00 $500.00
$4,825.00 $5,850.00 $10,675.00

(d) In no event shall the cost to the Secretary under this contract for services
performed as detailed in Article I and Exhibit A exceed TEN THOUSAND SIX
HUNDRED SEVENTY FIVE DOLLARS AND 00/100 CENTS ($10,675.00).

(e) Pay GovTech, upon submission of appropriately detailed and accurate
itemization of expenses. GovTech must submit original receipts for all expenses.
GovTech’s expenses shall comply with the requirements o utlined in the attached
Schedule A. :

() In no event shall the cost to the S ecretary under this contract for expenses
exceed TWO THOUSAND DOLLARS AND 00/100 CENTS ($2,000.00).

(2) In no event shall the cost to the Secretary under this contract for services
performed as detailed in Article I plus any applicable expenses exceed SEVENTY-
THREE THOUSAND ONE HUNDRED TWENTY FIVE DOLLARS AND
00/100 CENTS (873,125.00).

5.02  Any Deliverables shall be accompanied by an appropriately detailed and accurate
invoice for services performed and expenses incurred.

5.03  An invoice is not proper if it contains a defect or impropriety. A proper invoice
shall include, but is not limited to, the identification of a purchase number, the date of
service and the service provided. The Secretary s hall notify G ovTech within ten ( 10)
days, in writing, of the defect or impropriety and provide any information necessary to
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correct the defect or impropriety.

5.04 GovTech shall first forward all Invoices and Deliverables to Dilip C. Mehta,
Chief Financial Officer, for review and approval at the following location:

Secretary of State of Ohio

Attn: Dilip C. Mehta, Chief Financial Officer
180 East Broad Street, 17" Floor

Columbus, Ohio 43215

5.05  Section 126.30 of the Ohio Revised Code is applicable to this SOW and requires
payment of interest on overdue payments. The interest rate shall be at the rate per
calendar month that equals one twelfth of the rate per annum prescribed in Section
5703.47 of the Ohio Revised Code.

5.06 Unless expressly provided for elsewhere in this SOW, GovTech shall be
responsible for and assume all office and business expenses that are incurred as a result
of the performance of this SOW.

5.07 The Secretary is exempt from any sales, use, excise and property tax. To the
extent sales, use, excise or any similar tax is imposed on GovTech in connection with the
Services, such will be the sole and exclusive responsibility of GovTech, and GovTech
will pay such taxes (together with any interest and penalties not disputed with the
appropriate taxing authority) whether they are imposed at the time the services are
rendered or a later time.

Article VL. MISCELLANEOUS

6.01 The rights and responsibility arising under this SOW may not be assigned or
delegated by either party hereto in whole or in part, without the prior written approval of
_ the other party hereto.

6.02  Contractor affirmatively represents and warrants to the Secretary that it is not
subject to a finding for recovery under R.C. 9.24, or that it has taken the appropriate
remedial steps required under R.C. 9.24 or otherwise qualifies under that section.
Contractor agrees that if this representation and warranty is deemed to be false, the
Contract shall be void ab initio as between the parties to this Contract, and any funds paid
by Secretary hereunder shall be immediately repaid to Secretary, or an action for
recovery may be immediately commenced by Secretary for recovery of said funds.

6.03 The Contractor may subcontract the work required to be performed under this
Contract with the prior written approval by the Secretary.

6.04  If any provision of this SOW is held to be invalid by any court of competent
jurisdiction, the invalidity of such provision shall not affect any other provision of this
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SOW

6.05 The partics agree that this SOW is for the benefit of the parties hereto and is not
intended to confer any rights or bencfits on any third party, including any cmployee,
vendor, or customer of either party, and that therc arc no third party beneficiaries as to
this SOW or any part or specific provision of this SOW.

6.06 This SOW shall bec binding upon and shall inure to the benefit of the partics
hereto and their respective successors and permitted assigns.

6.07 No waiver ol any breach or of any of the terms or provisions of this SOW shall
be, or be construed to be, a waiver ol any preceding or succeeding breach ol the same of
any othcr provision hereof,

6.08  Any notices required or permitted by this SOW shall be sent by courier facsimile,
or hy registered or certified mail with return receipt requested. Notices shall be deemed

~ given upon personal delivery to the addressee, or three days after the date of mailing if
sent by registered or certificd mail.

Notices (o Sceretary shall be sent to:
‘T'he Oftice of the Ohio Secretary of State
180 East Broad Street, 15" Floor
Columbus, Ohio 43215
Facsimile:  (614) 644-0649

Notices to GovTech shall be sent to:
GovTech Solutions, LLC
3046 Brecksville Road, Suite D
Richficld, Ohio 44286
Facsimile: (330) 659-7388

IN WITNESS WHLREOF, the partics have executed this Statement of Work as of the
dates appearing below.,

Sceretary: GovTech:
D T A
By: 1 LY By: _=x g N
Monty Lobb Mike Connell
Title: Assistant Secretary of State ‘Title: Operations Manager

OH SO0S Election Night Contract FY04.FINAT..doc
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Date: 7///03 Date: +- f"f’»?;

!!')ERAL TAX 1.D. NUMBER

P/QC‘ > @c\ €

Vo
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EXHIBIT A

To Statement of Work (Secretary of State Contract Number 180)

Election Night Data Collection & Reporting Application

Background

The Secretary of State of Ohio (SOS) has identified a need for upgrading their Election
Night data collection and reporting application. While the current back-end solution,
created in Oracle, offers acceptable data storage and tracking, the front-end customer
facing application requires a new level of sophistication. Requirements for consideration
are reported below.

Requirements
Application

Create a “dazzling” site that is user friendly, intuitive;
The site shall be written in the .net programming laguage;
Site must be fast loading by industry standards and easy to navigate;
If the site contains items owned by third parties, such as photographs, software code,
etc., then those items must be licensed for use on the site;
Create a presentation layer that accurately reads and displays data from Oracle
database
o Application should be scalable
o Provide online, real-time update of data;
o Browser based, allowing for access through the following means:
o LAN/WAN;
DSL;
Cable modem;
Dial up;
ISP;
o Wireless;
o Compatible with IE 5.0 and higher and Netscape 4.0 and higher;
o Provide mechanism for easy reporting of data provided by SOS’s Election Night
system:
o Issues;
o Questions;
o Candidates;
o Allow for easy modification of application via a content manager interface by SOS
o Provide links to SOS website, Ohio.gov and others as appropriate;

O 00O

0

O 00O

Reports/Results

o Provide ability to produce reports based on the following:
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o Candidates, including the following fields:
* (Candidate name;
* Party;
* Number of votes;
* Percentage of total votes counted;
= Race;
* Number of precincts reporting of total number of precincts*;
o Issues/Questions, including the following fields:
* Issue/Question name;
For;
Against;
Number of votes;
Percentage of total votes counted;
Number of precincts reporting of total number of precincts*;
o Voter turnout:
= By county;
®= By district;
* By precinct*;
o By precinct*;
* Number of precincts reported of total precincts* for district;
o Sort by party;
o By county;
o Summary;
o Present in format that is printer friendly
o Allow for automated distribution of reports by:
o Email;
o Server;
o Multiple locations;

* Note: precinct data to be collected and reported after election results have been
finalized.
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EXHIBIT B

To Statement of Work (Secretary of State Contract Number 180)

Mirror Site Hosting

SMARTech proposes to provide the State of Ohio SOS with a backup offsite hosting
configuration shown as follows:

GovTech Contract FY04 (Election Night).doc
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State of Ohio SOS Server Layout
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SMARTech will work with your IT folks to configure a hot standby mirror site for your
Election Night Backup plan. The Chattanooga based equipment will consist of a 2.4Ghz
Xeon dual processor Dell 1750 Web server connected to a Dell 2650 Single 2.8Ghz Xeon
processor with onboard RAID Oracle DB Server and a SMARTech Shared MS SQL
server. A hardware VPN device will allow access to a private network connecting the
servers for database replication services as well as remote admin. The webserver will
contain a software firewall which will be configured to allow Port 80 internet traffic only.
FTP access will be allowed through the SMARTech secure FTP server with a virtually
mapped connection to the private network side of the servers. The above server
configuration includes up to 150GB of bandwidth per month. Additional bandwidth will
be charged at the rates shown in the Bandwidth and Services Pricing section.

The hot rollover configuration will still need some design coordination but will
essentially consist of a DNS rollover feature which is accomplished by working with the
TTL timing and DNS forwarding. We can completely re-point the site if the primary site
should fail by using some remote monitoring capabilities.

We understand that this configuration is needed only for the election period. We suggest
that the remote site be configured 1 month before the election which will allow the

operation and testing to be accomplished prior.

All access to the servers will be allowed through the VPN device. Firewalls will not
allow public access to the administrative functions of the server farm.

GovTech Contract FY04 (Election Night).doc
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Bandwidth and Services Pricing

Encoding

Set-up Fee per Media Format: $100.00
Encoding Rate: $5/minute

Streaming Storage

$ rate per Megabyte/ per month (only in conjunction with streaming services)

<1,000 mb $ 0.04
1,000 - 5,000 mb $ 0.03
5,001 - 10,000 mb $ 0.025
10,001 - 20,000 mb $ 0.02
20,001 - 50,000 mb $ 0.0175
50,001 - 100,000 mb $ 0.015
100,001 + mb $ 0.01
Streaming On Demand
Usage per month Real Media Format |All Other Formats
0 - 50,000 mb $ 0.025 $ 0.01
50,001 - 200,000 mb $ 0.0225 $ 0.009
200,001 - 250,000 mb $ 0.02 $ 0.008
250,001 - 1,000,000 mb $ 0.015 3 0.007
1,000,001 - 2,500,000 mb 3 0.01 $ 0.005
2,500,001 - 7,500,000 mb $ 0.0075 3 0.004
7,500,001 - 15,000,000 mb $ 0.005 $ 0.003
15,000,001 + (individual case basis)
Live Streaming
Maximum encoding rate 400 KBPS (set-up fees not included)
Max
Simultaneous
Streams 1 hour 2 hours 3 hours 4 hours
500 $1,200 $1,900 $2,300 $2,800
1,000 $1,500 $2,200 $2,600 $3,100
5,000 $4,000 $4,500 $5,000 $5,500
10,000: $8,000 $9,000 $11,000 $13,000
>10,000 (Individual case basis)
Any event over 4 hours to be quoted on a case by case basis.

Website
Bandwidth
Gigabyte (GB) Per/Megabyte (MB)
Up to 5000 $0.0050
Up to 2000 $0.0750
Up to 1000 $0.0100
Up to 500 $0.0150
Up to 250 $0.0200
GavTadh teontract] FYRdidHéectionbdiaghty). toe
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STATEMENT OF WORK
UNDER STATE TERM SCHEDULE NUMBER 533384-1
Secretary of State Contract Number 180

This Statement of Work is between the Office of the Ohio Secretary of State
(hereinafter the “Secretary”), located at 180 E. Broad Street, 16th Floor, Columbus, Ohio
43215, and GovTech Solutions, LL.C, an Ohio limited liability company, with offices at
3046 Brecksville Road, Suite D, Richfield, Ohio 44286 (hereinafter “GovTech”)
(Secretary and GovTech each referred to herein as a “Party” and collectively as the
“Parties”).

RECITALS

WHEREAS, Secretary currently maintains an election night system; however, the
current system requires an updated customer facing presentation layer (hereinafter the
“Application”).

WHEREAS, Secretary wishes to update it’s Application with a browser based and
user friendly interface that does not require the installation of software on the end-user’s
machine.

WHEREAS, GovTech is in the business of providing Intemet World Wide Web
development, programming and related services, including technical and creative
services;

WHEREAS, Secretary wishes to retain the services of GovTech to perform certain
Application planning and design related services, including, providing technical and creative
services in connection with the development of the new interactive Election Night Web site
as described more fully herein; and

WHEREAS, GovTech wishes to provide Secretary with such services;

THEREFORE, the parties, for good and valuable consideration and based on the
mutual promises recited herein, do agree as follows:

Article I. STATE TERM SCHEDULE
1.01 This Statement of Work (“SOW?”) is entered into under the authority of State

Term Schedule 533384-1 (the “STS”) and incorporates by reference the Terms &
Conditions of the STS.
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Article II. DEFINITIONS

2.01 “Acceptance” or Accepted” when used in this Agreement means signoff by the
Secretary for GovTech’s completion of either the Planning Phase or Application Design Phase.

2.02 “Application” shall mean the updated customer facing presentation layer over the
Secretary’s current election night system.

2.03 “Application Design” shall mean the Application Look and Feel of the User
Interface including the general workflow that the end-user would experience. The
Application Design does not include integration with the Secretary’s back end databases
and systems. However, the Application Design does take into consideration the
Secretary’s Election Night Database and systems in development of the Application
Design.

2.04 “Application Design Phase” shall mean the phase in which the GovTech
develops the Application’s Look and Feel and general workflow.

2.05 “Application Design Phase Deliverables” shall mean those items described
below that the GovTech commits to provide to Secretary at the completion of the
Application Design Phase:

(a) Key screens of the User Interface for the GovTech’s proposed Election Night
Application, to include both 2003 and 2004 screen sets;

(b) General workflow for the GovTech’s proposed Election Night Application;

(¢c) Project plan, time and cost estimate for development phase, should Secretary
so desire to proceed with project.

2.06 “Look and Feel” shall mean the general appearance and operation of the
Application Web site.

2.07 “Election Night System” shall mean the Secretary’s Election Night System
comprised of the front-end, customer facing presentation layer, administrative content
management interface and supporting databases.

2.08 “Election Night Database” shall mean the Secretary’s Election Night Database
that is a component of the Secretary’s Election Night System.

2.09 “Planning Phase” shall mean the initial phase during which GovTech performs
basic research in consultation with the Secretary to establish the information base for the
creation of the Application Design.

2.10  “Planning Phase Deliverables” shall mean those items described below which
GovTech commits to provide to Secretary at the completion of the Planning Phase:
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(a) A written description of the “Scope of Work” that describes the Project idea,
time frame, constraints, and available resources;

(b) A written description of the “Requirements” that describes the high-level
business requirements for the application;

(¢) A written description of the “Functional Specifications” that describes in
detail how the Requirements will manifest in the Application; the Functional
Specifications may include screen shots, process flows, and other resources to assist
in communicating the expected behavior of the Application;

(d) A written description of the “Project Plan Schedule” for the design phase
containing the detailed work items, resources, relationships, and timeline for
building the Application. The plan should also include plans for testing and
application evaluation, as well as escalation and disaster recovery plans.

2.11 “Project” shall mean the undertaking by GovTech to work with Secretary to
develop an Application Design for Secretary’s Election Night Application, thatis
preliminarily described in the Draft Requirements, and as will be further defined in the
Functional Specifications and shall progress as procedurally described in this Agreement.

2.12  “User Interface” shall mean the junction between a user of the Election Night
Application and the Election Night System.

Article IIL. SCOPE OF WORK

3.01 “Engagement” Secretary hereby retains GovTech to develop an Application
Design (as further described in this Article) for the Secretary’s Election Night
System, effective as of the Effective Date defined in Article IV, and GovTech hereby
accepts such retention by Secretary.

3.02  “Acceptance of Engagement” GovTech will complete the P roject and deliver
the Components as described in the Specifications.

3.03 Planning Phase The first portion of the Project shall be the Planning Phase.
The GovTech shall also deliver to the Secretary the Planning Phase Deliverables.

3.04 Application Design Phase Concurrent with the development of Project Plan
shall be the Application Design Phase. GovTech shall undertake the activities as
outlined in the Project Plan Schedule, as developed in the Planning Phase. GovTech
shall also deliver to the Secretary the Planning Phase Deliverables.

3.05 Application Design Parameters GovTech shall develop the Application Design
with the following parameters such that the Election Night Application will:
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(a) Meet the expectations of typical Internet users and will not require any
additional software installation;

(b) Comply with all requirements stated in section 3517.106 and divisions
(C)(6)(b) and (D)(6) of section 3517.10 of the Revised Code;

() Be based on the known data structures and relationships in the Secretary’s
existing Election Night Database;

(d) Provide for appropriate authentication procedures; and
(¢) Be in accordance with the other requirements listed in Exhibit A.

3.06 Installation Phase Upon completion and Acceptance of the Application,
GovTech shall install the Application on a Server owned and designated by the Secretary.

(a) GovTech shall provide an onsite resource for the Installation of the
Application.

(b) GovTech shall provide stress testing of the Installed Application by simulating
the number of hits expected during election night. Should the initial tests have
negative results, GovTech will work with the Secretary’s IT Department to arrive at
an acceptable solution to allow for this traffic level.

(¢) GovTech shall also provide an onsite resource on the day and night of the
election, November 4, 2003, to assist the Secretary to troubleshoot the Application,
if necessary.

3.07  Mirror Application GovTech shall install and host (as set forth in Exhibit B) a
Mirror site of the Application to provide a failover solution in the event of failure of the
primary installation on Election Day.

(a) GovTech shall perform stress testing of the Mirror site.

(b) The Parties agree that GovTech shall subcontract its hosting responsibilities
under this SOW to SMARTech Corporation, with offices located at 801 Broad
Street, Suite 220, Chattanooga, TN 37402. GovTech may subcontract to another
entity, but must first receive Secretary approval.

3.08 In addition to the Planning Phase Deliverables, the Application Design

Deliverables, and the Installation and Mirroring Deliverables, GovTech shall provide
timely status reports to Secretary.
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Article IV. TERM

4.01 This SOW is effective as of the 1® day of July 2003. This SOW will
automatically expire on January 15, 2004. Unless this SOW is terminated or expires
without renewal, it will remain in effect until the Services are completed to the
satisfaction of the Secretary and GovTech is paid. Satisfaction of the Secretary shall be
judged on a reasonable standard. The current General Assembly cannot commit a future
General Assembly to expenditures. The Secretary, however, may renew this SOW in the
next biennium by issuing written or electronic notice to GovTech of the decision to do so.
This expiration and renewal procedure will also apply to the end of any subsequent
biennium during which the Services continues.

4.02  Timeliness of Performance. GovTech understands that prompt performance of all
services hereunder is required by Secretary in order to meet its schedules and
commitments. In the event that any anticipated or actual delays in meeting Secretary’s
deadlines or scheduled completion dates are caused by the unacceptable performance of
any GovTech employee or any other cause within the reasonable control of GovTech,
GovTech shall provide additional temporary personnel, as requested by Secretary and at
no charge to Secretary, in order to complete the assignment involved in a timely manner.
Neither party, however, shall be responsible for any delays that are not due to such
party’s fault or negligence or that could not have reasonably been foreseen or provided
against.

Article V. COMPENSATION

5.01 Inconsideration for the promises and performance of GovTech as set forth herein,
the Secretary agrees to:

(a) Pay GovTech, upon submission of appropriately detailed and accurate
invoices for services performed by GovTech in accordance with Article III,
Sections 3.01 to 3.06, and Exhibit A of this SOW at the hourly rates as follows:

1.) RE-SRV-DEV2 Application Developer II $135/hour
ii.) RE-SRV-DEV3 Application Developer 111 $175/hour
iti.)  RE-SRV-MRGI Project Manager I $160/hour

iv.)  RE-SRV-MRG?2 Project Manager II $185/hour

v.) RE-SRV-INSTALL?2 System Integrator II $175/hour

(b) In no event shall the cost to the Secretary under this contract for services
performed as detailed in Article 111, Sections 3.01 to 3.06, and Exhibit A exceed
SIXTY THOUSAND FOUR HUNDRED AND FIFTY DOLLARS AND 00/100
CENTS (860,450.00).

(c) Pay GovTech, upon submission of appropriately detailed and accurate
invoices for services performed by GovTech in accordance with Article III, Section
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3.07, and Exhibit B of this SOW at the rates as follows:
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Setup Qty
Description Qty 1 Time Monthly Mo MR Total Total
Dell 2650 or Equiv
(Oracle Srvr) 1 $750.00 $850.00 2 $1,700.00 $2,450.00
Dell 1750 or Equiv
(Web Server) 2 $1,500.00 $1,500.00 2 $3,000.00 $4,500.00
VPN Device 1 $500.00 $150.00 2 $300.00 $800.00
Shared MS SQL DB 1 $500.00 $150.00 2 $300.00 $800.00
Oracle SQL DB
(Customer Provided
SW) 1 $950.00 $ - $950.00
Load Balanced Web
Node 1 $125.00 $125.00 2 $250.00 $375.00
Nightly Backups (up to
50GB) $150.00 2 $300.00 $300.00
Short Term Contract
Teardown 1 $500.00 $500.00
$4,825.00 $5,850.00 $10,675.00

(d) In no event shall the cost to the Secretary under this contract for services
performed as detailed in Article I and Exhibit A exceed TEN THOUSAND SIX
HUNDRED SEVENTY FIVE DOLLARS AND 00/100 CENTS ($10,675.00).

(e) Pay GovTech, upon submission of appropriately detailed and accurate
itemization of expenses. GovTech must submit original receipts for all expenses.
GovTech’s expenses shall comply with the requirements o utlined in the attached
Schedule A.

() In no event shall the cost to the S ecretary under this contract for expenses
exceed TWO THOUSAND DOLLARS AND 00/100 CENTS ($2,000.00).

() In no event shall the cost to the Secretary under this contract for services
performed as detailed in Article I plus any applicable expenses exceed SEVENTY-
THREE THOUSAND ONE HUNDRED TWENTY FIVE DOLLARS AND
00/100 CENTS ($73,125.00).

5.02  Any Deliverables shall be accompanied by an appropriately detailed and accurate
invoice for services performed and expenses incurred.

5.03  An invoice is not proper if it contains a defect or impropriety. A proper invoice
shall include, but is not limited to, the identification of a purchase number, the date of
service and the service provided. The Secretary shall notify GovTech within ten (10)
days, in writing, of the defect or impropriety and provide any information necessary to
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correct the defect or impropriety.

5.04 GovTech shall first forward all Invoices and Deliverables to Dilip C. Mehta,
Chief Financial Officer, for review and approval at the following location:

Secretary of State of Ohio

Attn: Dilip C. Mehta, Chief Financial Officer
180 East Broad Street, 17" Floor

Columbus, Ohio 43215

5.05  Section 126.30 of the Ohio Revised Code is applicable to this SOW and requires
payment of interest on overdue payments. The interest rate shall be at the rate per
calendar month that equals one twelfth of the rate per annum prescribed in Section
5703.47 of the Ohio Revised Code.

5.06 Unless expressly provided for elsewhere in this SOW, GovTech shall be
responsible for and assume all office and business expenses that are incurred as a result
of the performance of this SOW.

5.07 The Secretary is exempt from any sales, use, excise and property tax. To the
extent sales, use, excise or any similar tax is imposed on GovTech in connection with the
Services, such will be the sole and exclusive responsibility of GovTech, and GovTech
will pay such taxes (together with any interest and penalties not disputed with the
appropriate taxing authority) whether they are imposed at the time the services are
rendered or a later time.

Article VL. MISCELLANEOUS

6.01 The rights and responsibility arising under this SOW may not be assigned or
delegated by either party hereto in whole or in part, without the prior written approval of
the other party hereto.

6.02  Contractor affirmatively represents and warrants to the Secretary that it is not
subject to a finding for recovery under R.C. 9.24, or that it has taken the appropriate
remedial steps required under R.C. 9.24 or otherwise qualifies under that section.
Contractor agrees that if this representation and warranty is deemed to be false, the
Contract shall be void ab initio as between the parties to this Contract, and any funds paid
by Secretary hereunder shall be immediately repaid to Secretary, or an action for
recovery may be immediately commenced by Secretary for recovery of said funds.

6.03 The Contractor may subcontract the work required to be performed under this
Contract with the prior written approval by the Secretary.

6.04 If any provision of this SOW is held to be invalid by any court of competent
jurisdiction, the invalidity of such provision shall not affect any other provision of this
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6.05 The partics agree that this SOW is for the benefit of the parties heretlo and is not
intended to confer any rights or bencfits on any third party, including any cmployee,
vendor, or customer of either party, and that therc arc no third party beneliciarics as o
this SOW or any part or specific provision of this SOW.

6.06 This SOW shall be binding upon and shall inure to the benelit of the partics
hereto and their respective successors and permitted assigns.

6.07 No waiver of any breach or of any of the terms or provisions of this SOW shall
be, or be construed to be, a waiver of any preceding or succeeding breach ol the same or
any other provision hereof,

6.08  Any notices required or permitted by this SOW shall be sent by courier facsimile,
or by registcred or certified mail with retum receipt requested. Notices shall be deemed
given upon personal delivery to the addressee, or three days aller the date of mailing if
sent by registered or certified mail.
Notices o Sceretary shall be sent to:
'The Office of the Ohio Secretary of State
180 East Broad Street, 15" Floor
Columbus, Ohio 43215
Facsimile:  (614) 644-0649
Notices to GovTech shall be sent to:
GovTech Solutions, LLC
3046 Brecksville Road, Suite D
Richficld, Ohio 44286
Facsimile:  (330) 659-7388

IN WITNESS WHLREOF, the partics have executed this Statement of Work as ol the
dates appearing below,

Sccretary: GovTech:

By: Mﬁ B; .,.:.5/ \"\Q

Monty Lobb Mike Connell

Title: Assistant Secretary of State Title: Opcrations Manager

OH SOS Election Night Contract FY04.FINAT. doc
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EXHIBIT A

To Statement of Work (Secretary of State Contract Number 180)

Election Night Data Collection & Reporting Application

Background

The Secretary of State of Ohio (SOS) has identified a need for upgrading their Election
Night data collection and reporting application. While the current back-end solution,
created in Oracle, offers acceptable data storage and tracking, the front-end customer
facing application requires a new level of sophistication. Requirements for consideration
are reported below.

Requirements
Application

Create a “dazzling” site that is user friendly, intuitive;
The site shall be written in the .net programming laguage;
Site must be fast loading by industry standards and easy to navigate;
If the site contains items owned by third parties, such as photographs, software code,
etc., then those items must be licensed for use on the site;
Create a presentation layer that accurately reads and displays data from Oracle
database
Application should be scalable
o Provide online, real-time update of data;
o Browser based, allowing for access through the following means:
o LAN/WAN;
DSL;
Cable modem;
Dial up;
ISP;
o Wireless;

o Compatible with IE 5.0 and higher and Netscape 4.0 and higher;
o Provide mechanism for easy reporting of data provided by SOS’s Election Night
system:

o Issues;

o Questions;

o Candidates;
Allow for easy modification of application via a content manager interface by SOS
Provide links to SOS website, Ohio.gov and others as appropriate;

0O 00O

o)

0

00O

o 0

Reports/Results

o Provide ability to produce reports based on the following:
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o Candidates, including the following fields:
» (Candidate name;
= Party;
=  Number of votes;
» Percentage of total votes counted;
= Race;
* Number of precincts reporting of total number of precincts*;
o Issues/Questions, including the following fields:
* Issue/Question name;
For;
Against;
Number of votes;
Percentage of total votes counted,
*  Number of precincts reporting of total number of precincts*;
o Voter turnout:
* By county;
= By district;
= By precinct*;
o By precinct¥;
* Number of precincts reported of total precincts* for district;
o Sort by party;
o By county;
o Summary;
o Present in format that is printer friendly
o Allow for automated distribution of reports by:
o Email;
o Server;
o Multiple locations;

* Note: precinct data to be collected and reported after election results have been
finalized.
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EXHIBIT B

To Statement of Work (Secretary of State Contract Number 180)

Mirror Site Hosting

SMARTech proposes to provide the State of Ohio SOS with a backup offsite hosting
configuration shown as follows:
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State of Ohio SOS Server Layout

GovTech Contract FY04 (Election Night).doc




Doc #: 118-4 Filed: 07/15/11 Page..32 of 33 PAGEID #: 1929

Case: 2:06-cv-00745-ALM-T

SMARTech will work with your IT folks to configure a hot standby mirror site for your
Election Night Backup plan. The Chattanooga based equipment will consist of a 2.4Ghz
Xeon dual processor Dell 1750 Web server connected to a Dell 2650 Single 2.8Ghz Xeon
processor with onboard RAID Oracle DB Server and a SMARTech Shared MS SQL
server. A hardware VPN device will allow access to a private network connecting the
servers for database replication services as well as remote admin. The webserver will
contain a software firewall which will be configured to allow Port 80 internet traffic only.
FTP access will be allowed through the SMARTech secure FTP server with a virtually
mapped connection to the private network side of the servers. The above server
configuration includes up to 150GB of bandwidth per month. Additional bandwidth will
be charged at the rates shown in the Bandwidth and Services Pricing section.

The hot rollover configuration will still need some design coordination but will
essentially consist of a DNS rollover feature which is accomplished by working with the
TTL timing and DNS forwarding. We can completely re-point the site if the primary site
should fail by using some remote monitoring capabilities.

We understand that this configuration is needed only for the election period. We suggest
that the remote site be configured 1 month before the election which will allow the
operation and testing to be accomplished prior.

All access to the servers will be allowed through the VPN device. Firewalls will not
allow public access to the administrative functions of the server farm.
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Encoding
Set-up Fee per Media Format: $100.00
Encoding Rate: $5/minute
Streaming Storage
$ rate per Megabyte/ per month (only in conjunction with streaming services)
<1,000 mb $ 0.04
1,000 - 5,000 mb $ 0.03
5,001 - 10,000 mb $ 0.025
10,001 - 20,000 mb $ 0.02
20,001 - 50,000 mb $ 0.0175
50,001 - 100,000 mb $ 0.015
100,001 + mb $ 0.01
Streaming On Demand
Usage per month Real Media Format | All Other Formats
0 - 50,000 mb $ 0.025 $ 0.01
50,001 - 200,000 mb $ 0.0225 $ 0.009
200,001 - 250,000 mb $ 0.02 $ 0.008
250,001 - 1,000,000 mb $ 0.015 $ 0.007
1,000,001 - 2,500,000 mb 5 0.01 $ 0.005
2,500,001 - 7,500,000 mb 3 0.0075 $ 0.004
7,500,001 - 15,000,000 mb 3 0.005 $ 0.003
15,000,001 + (individual case basis)
Live Streaming
Maximum encoding rate 400 KBPS (set-up fees not included)
Max
Simultaneous
Streams 1 hour 2 hours 3 hours 4 hours
500 $1,200 $1,900 $2,300 $2,800
1,000 $1,500 $2,200 $2,600 $3,100
5,000 $4,000 $4,500 $5,000 $5,500
10,000 $8,000 $9,000 $11,000 $13,000
>10,000 (Individual case basis)
Any event over 4 hours to be quoted on a case by case basis.
Website
Bandwidth
Gigabyte (GB) Per/Megabyte (MB)
Up to 5000 $0.0050
Up to 2000 $0.0750
Up to 1000 $0.0100
Up to 500 $0.0150
Up to 250 $0.0200
GavTadh ¢eonoract] FYAdHEectionDight). fee

effective: 09-01-03
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Published on Thursday, June 1, 2006 by Rolling Stone magazine

Was the 2004 Election Stolen?

Republicans prevented more than 350,000 voters in Ohio from casting ballots or having their
votes counted -- enough to have put John Kerry in the White House.

by Robert F. Kennedy Jr.

Like many Americans, | spent the evening of the 2004 el ection watching the returns on television
and wondering how the exit polls, which predicted an overwhelming victory for John Kerry, had
gotten it so wrong. By midnight, the official tallies showed a decisive lead for George Bush --
and the next day, lacking enough legal evidence to contest the results, Kerry conceded.
Republicans derided anyone who expressed doubts about Bush's victory as nut casesin "tinfoil
hats,” while the national media, with few exceptions, did little to question the validity of the
election. The Washington Post immediately dismissed allegations of fraud as "conspiracy
theories,"(1) and The New Y ork Times declared that "thereis no evidence of vote theft or errors
onalarge scae."(2)

But despite the media blackout, indications continued to emerge that something deeply troubling
had taken placein 2004. Nearly half of the 6 million American voters living abroad(3) never
received their ballots -- or received them too late to vote(4) -- after the Pentagon unaccountably
shut down a state-of-the-art Web site used to file overseas registrations.(5) A consulting firm
called Sproul & Associates, which was hired by the Republican National Committee to register
votersin six battleground states,(6) was discovered shredding Democratic registrations.(7) In
New Mexico, which was decided by 5,988 votes,(8) malfunctioning machines mysteriously
failed to properly register apresidential vote on more than 20,000 ballots.(9) Nationwide,
according to the federal commission charged with implementing election reforms, as many as 1
million ballots were spoiled by faulty voting equipment -- roughly one for every 100 cast.(10)

The reports were especially disturbing in Ohio, the critical battleground state that clinched Bush's
victory in the electoral college. Officials there purged tens of thousands of eligible voters from
therolls, neglected to process registration cards generated by Democratic voter drives,
shortchanged Democratic precincts when they allocated voting machines and illegally derailed a
recount that could have given Kerry the presidency. A precinct in an evangelical church in Miami
County recorded an impossibly high turnout of ninety-eight percent, while a polling placein
inner-city Cleveland recorded an equally impossible turnout of only seven percent. In Warren
County, GOP election officials even invented a nonexistent terrorist threat to bar the mediafrom
monitoring the official vote count.(11)

Any election, of course, will have anomalies. Americas voting system is a messy patchwork of
polling rules run mostly by county and city officials. "We didn't have one election for president in
2004," says Robert Pastor, who directs the Center for Democracy and Election Management at
American University. "We didn't have fifty elections. We actually had 13,000 elections run by
13,000 independent, quasi-sovereign counties and municipalities.”

But what is most anomal ous about the irregularities in 2004 was their decidedly partisan bent:
Almost without exception they hurt John Kerry and benefited George Bush. After carefully
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examining the evidence, I've become convinced that the president's party mounted a massive,
coordinated campaign to subvert the will of the people in 2004. Across the country, Republican
election officials and party stalwarts employed awide range of illegal and unethical tactics to fix
the election. A review of the available data reveals that in Ohio alone, at least 357,000 voters, the
overwhelming majority of them Democratic, were prevented from casting ballots or did not have
their votes counted in 2004(12) -- more than enough to shift the results of an election decided by
118,601 votes.(13) (See Ohio's Missing Votes) In what may be the single most astounding fact
from the election, one in every four Ohio citizens who registered to vote in 2004 showed up at
the polls only to discover that they were not listed on the rolls, thanks to GOP efforts to stem the
unprecedented flood of Democrats eager to cast ballots.(14) And that doesn?t even take into
account the troubling evidence of outright fraud, which indicates that upwards of 80,000 votes
for Kerry were counted instead for Bush. That alone is a swing of more than 160,000 votes --
enough to have put John Kerry in the White House.(15)

"It was terrible," says Sen. Christopher Dodd, who helped craft reforms in 2002 that were
supposed to prevent such electoral abuses. "People waiting in line for twelve hoursto cast their
ballots, people not being alowed to vote because they were in the wrong precinct -- it was an
outrage. In Ohio, you had a secretary of state who was determined to guarantee a Republican
outcome. I'm terribly disheartened.”

Indeed, the extent of the GOP's effort to rig the vote shocked even the most experienced
observers of American elections. "Ohio was as dirty an election as America has ever seen," Lou
Harris, the father of modern political polling, told me. "Y ou look at the turnout and votesin
individual precincts, compared to the historic patterns in those counties, and you can tell where
the discrepancies are. They stand out like a sore thumb."

|. The Exit Polls

The first indication that something was gravely amiss on November 2nd, 2004, was the
inexplicable discrepancies between exit polls and actual vote counts. Pollsin thirty states weren't
just off the mark -- they deviated to an extent that cannot be accounted for by their margin of
error. In all but four states, the discrepancy favored President Bush.(16)

Over the past decades, exit polling has evolved into an exact science. Indeed, among pollsters
and statisticians, such surveys are thought to be the most reliable. Unlike pre-election polls, in
which voters are asked to predict their own behavior at some point in the future, exit polls ask
voters leaving the voting booth to report an action they just executed. The results are exquisitely
accurate: Exit pollsin Germany, for example, have never missed the mark by more than
three-tenths of one percent.(17) "Exit polls are ailmost never wrong," Dick Morris, a political
consultant who has worked for both Republicans and Democrats, noted after the 2004 vote. Such
surveys are "so reliable," he added, "that they are used as guides to the relative honesty of
electionsin Third World countries."(18) In 2003, vote tampering revealed by exit polling in the
Republic of Georgiaforced Eduard Shevardnadze to step down.(19) And in November 2004, exit
polling in the Ukraine -- paid for by the Bush administration -- exposed election fraud that denied
Viktor Y ushchenko the presidency.(20)
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But that same month, when exit polls revealed disturbing disparitiesin the U.S. eection, the six
media organizations that had commissioned the survey treated its very existence as an
embarrassment. Instead of treating the discrepancies as a story meriting investigation, the
networks scrubbed the offending results from their Web sites and substituted them with
"corrected" numbers that had been weighted, retroactively, to match the official vote count.
Rather than finding fault with the election results, the mainstream media preferred to dismiss the
polls as flawed.(21)

"The people who ran the exit polling, and all those of us who were their clients, recognized that it
was deeply flawed," says Tom Brokaw, who served as anchor for NBC News during the 2004
election. "They were really screwed up -- the old models just don't work anymore. | would not go
on the air with them again.”

In fact, the exit poll created for the 2004 el ection was designed to be the most reliable voter
survey in history. The six news organizations -- running the ideological gamut from CBS to Fox
News -- retained Edison Media Research and Mitofsky International,(22) whose principal,
Warren Mitofsky, pioneered the exit poll for CBS in 1967(23) and is widely credited with
assuring the credibility of Mexico's electionsin 1994.(24) For its nationwide poll,
Edison/Mitofsky selected a random subsample of 12,219 voters(25) -- approximately six times
larger than those normally used in national polls(26) -- driving the margin of error down to
approximately plus or minus one percent.(27)

On the evening of the vote, reporters at each of the major networks were briefed by pollsters at
7:54 p.m. Kerry, they were informed, had an insurmountable lead and would win by arout: at
least 309 electoral votes to Bush's 174, with fifty-five too close to call.(28) In London, Prime
Minister Tony Blair went to bed contemplating his relationship with President-elect Kerry.(29)

Asthe last polling stations closed on the West Coast, exit polls showed Kerry ahead in ten of
eleven battleground states -- including commanding leads in Ohio and Florida -- and winning by
amillion and a half votes nationally. The exit polls even showed Kerry breathing down Bush's
neck in supposed GOP strongholds Virginia and North Carolina.(30) Against these numbers, the
statistical likelihood of Bush winning was less than one in 450,000.(31) "Either the exit polls, by
and large, are completely wrong," a Fox News analyst declared, "or George Bush loses."(32)

But as the evening progressed, official tallies began to show implausible disparities -- as much as
9.5 percent -- with the exit polls. In ten of the eleven battleground states, the tallied margins
departed from what the polls had predicted. In every case, the shift favored Bush. Based on exit
polls, CNN had predicted Kerry defeating Bush in Ohio by amargin of 4.2 percentage points.
Instead, election results showed Bush winning the state by 2.5 percent. Bush also tallied 6.5
percent more than the polls had predicted in Pennsylvania, and 4.9 percent more in Florida.(33)

According to Steven F. Freeman, avisiting scholar at the University of Pennsylvania who
specializes in research methodology, the odds against all three of those shifts occurring in concert
are one in 660,000. "As much as we can say in sound science that something isimpossible," he
says, "it isimpossible that the discrepancies between predicted and actual vote count in the three
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critical battleground states of the 2004 el ection could have been due to chance or random error."”
(See The Td e of the Exit Polls)

Puzzled by the discrepancies, Freeman laboriously examined the raw polling data rel eased by
Edison/Mitofsky in January 2005. "I'm not even political -- | despise the Democrats," he says.
"I'm a survey expert. | got into this because | was mystified about how the exit polls could have
been so wrong." In his forthcoming book, Was the 2004 Presidential Election Stolen? Exit Polls,
Election Fraud, and the Official Count, Freeman lays out a statistical analysis of the pollsthat is
deeply troubling.

Initsofficia postmortem report issued two months after the election, Edison/Mitofsky was
unable to identify any flaw in its methodology -- so the pollsters, in essence, invented one for the
electorate. According to Mitofsky, Bush partisans were ssmply disinclined to talk to exit pollsters
on November 2nd(34) -- displaying a heretofore unknown and undocumented aversion that
skewed the pollsin Kerry's favor by a margin of 6.5 percent nationwide.(35)

Industry peers didn't buy it. John Zogby, one of the nation's leading pollsters, told me that
Mitofsky's "reluctant responder” hypothesisis "preposterous.”(36) Even Mitofsky, in his official
report, underscored the hollowness of his theory: "It is difficult to pinpoint precisely the reasons
that, in general, Kerry voters were more likely to participate in the exit polls than Bush
voters."(37)

Now, thanks to careful examination of Mitofsky's own data by Freeman and a team of eight
researchers, we can say conclusively that the theory is dead wrong. In fact it was Democrats, not
Republicans, who were more disinclined to answer pollsters questions on Election Day. In Bush
strongholds, Freeman and the other researchers found that fifty-six percent of voters completed
the exit survey -- compared to only fifty-three percent in Kerry strongholds.(38) "The data
presented to support the claim not only fails to substantiate it," observes Freeman, "but actually
contradictsit."

What's more, Freeman found, the greatest disparities between exit polls and the officia vote
count came in Republican strongholds. In precincts where Bush received at |east eighty percent
of the vote, the exit polls were off by an average of ten percent. By contrast, in precincts where
Kerry dominated by eighty percent or more, the exit polls were accurate to within three tenths of
one percent -- a pattern that suggests Republican election officials stuffed the ballot box in Bush
country.(39)

"When you look at the numbers, there is atremendous amount of datathat supports the
supposition of election fraud," concludes Freeman. "The discrepancies are higher in battleground
states, higher where there were Republican governors, higher in states with greater proportions of
African-American communities and higher in states where there were the most Election Day
complaints. All these are strong indicators of fraud -- and yet this supposition has been utterly
ignored by the press and, oddly, by the Democratic Party."

The evidence is especidly strong in Ohio. In January, ateam of mathematicians from the
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National Election Data Archive, a nonpartisan watchdog group, compared the state's exit polls
against the certified vote count in each of the forty-nine precincts polled by Edison/Mitofsky. In
twenty-two of those precincts -- nearly half of those polled -- they discovered results that differed
widely from the official tally. Once again -- against all odds -- the widespread discrepancies were
stacked massively in Bush's favor: In only two of the suspect twenty-two precincts did the
disparity benefit Kerry. The wildest discrepancy came from the precinct Mitofsky numbered "27,"
in order to protect the anonymity of those surveyed. According to the exit poll, Kerry should have
received sixty-seven percent of the vote in this precinct. Y et the certified tally gave him only
thirty-eight percent. The statistical odds against such a variance are just shy of onein 3
billion.(40)

Such results, according to the archive, provide "virtually irrefutable evidence of vote miscount.”
The discrepancies, the experts add, "are consistent with the hypothesis that Kerry would have
won Ohio's electoral votesif Ohio's officia vote counts had accurately reflected voter

intent."(41) According to Ron Baiman, vice president of the archive and a public policy analyst at
LoyolaUniversity in Chicago, "No rigorous statistical explanation” can explain the "completely
nonrandom” disparities that almost uniformly benefited Bush. The final results, he adds, are
"completely consistent with election fraud -- specifically vote shifting."

[l. The Partisan Official

No state was more important in the 2004 election than Ohio. The state has been key to every
Republican presidential victory since Abraham Lincoln's, and both parties overwhelmed the state
with television ads, field organizers and volunteers in an effort to register new voters and
energize old ones. Bush and Kerry traveled to Ohio atotal of forty-nine times during the
campaign -- more than to any other state.(42)

But in the battle for Ohio, Republicans had a distinct advantage: The man in charge of the
counting was Kenneth Blackwell, the co-chair of President Bush's re-election committee.(43) As
Ohio's secretary of state, Blackwell had broad powersto interpret and implement state and
federal election laws -- setting standards for everything from the processing of voter registration
to the conduct of official recounts.(44) And as Bush's re-election chair in Ohio, he had a
powerful motivation to rig the rules for his candidate. Blackwell, in fact, served as the "principal
electoral system adviser" for Bush during the 2000 recount in Florida,(45) where he witnessed
firsthand the success of his counterpart Katherine Harris, the Florida secretary of state who
co-chaired Bush's campaign there.(46)

Blackwell -- now the Republican candidate for governor of Ohio(47) -- is well-known in the state
as afierce partisan eager to rise in the GOP. An outspoken leader of Ohio's right-wing
fundamentalists, he opposes abortion even in cases of rape(48) and was the chief cheerleader for
the anti-gay-marriage amendment that Republicans employed to spark turnout in rural
counties(49). He has openly denounced Kerry as "an unapologetic liberal Democrat,"(50) and
during the 2004 election he used his officia powers to disenfranchise hundreds of thousands of
Ohio citizensin Democratic strongholds. In aruling issued two weeks before the election, a
federal judge rebuked Blackwell for seeking to "accomplish the same result in Ohio in 2004 that
occurred in Floridain 2000."(51)
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"The secretary of state is supposed to administer € ections -- not throw them," says Rep. Dennis
Kucinich, a Democrat from Cleveland who has dealt with Blackwell for years. "The election in
Ohio in 2004 stands out as an example of how, under color of law, a state election official can
frustrate the exercise of theright to vote."

The most extensive investigation of what happened in Ohio was conducted by Rep. John
Conyers, the ranking Democrat on the House Judiciary Committee.(52) Frustrated by his party's
failure to follow up on the widespread evidence of voter intimidation and fraud, Conyers and the
committee's minority staff held public hearings in Ohio, where they looked into more than
50,000 complaints from voters.(53) In January 2005, Conyers issued a detailed report that
outlined "massive and unprecedented voter irregularities and anomalies in Ohio." The problems,
the report concludes, were "caused by intentional misconduct and illegal behavior, much of it
involving Secretary of State J. Kenneth Blackwell."(54)

"Blackwell made Katherine Harris ook like a cupcake," Conyerstold me. "He saw hisrole as
limiting the participation of Democratic voters. We had hearings in Columbus for two days. We
could have stayed two weeks, the level of fury was so high. Thousands of people wanted to
testify. Nothing like this had ever happened to them before.”

When ROLLING STONE confronted Blackwell about his overtly partisan attempts to subvert the
election, he dismissed any such claim as "silly on itsface." Ohio, he insisted in atelephone
interview, set a"gold standard" for electora fairness. In fact, his campaign to subvert the will of
the voters had begun long before Election Day. Instead of welcoming the avalanche of citizen
involvement sparked by the campaign, Blackwell permitted election officiasin Cleveland,
Cincinnati and Toledo to conduct a massive purge of their voter rolls, summarily expunging the
names of more than 300,000 voters who had failed to cast ballots in the previous two national
elections.(55) In Cleveland, which went five-to-one for Kerry, nearly onein four voters were
wiped from the rolls between 2000 and 2004.(56)

There were legitimate reasons to clean up voting lists: Many of the names undoubtedly belonged
to people who had moved or died. But thousands more were duly registered voters who were
deprived of their constitutional right to vote -- often without any notification -- smply because
they had decided not to go to the pollsin prior elections.(57) In Cleveland's precinct 6C, where
more than half the voters on the rolls were deleted,(58) turnout was only 7.1 percent(59) -- the
lowest in the state.

According to the Conyers report, improper purging "likely disenfranchised tens of thousands of
voters statewide."(60) If only one in ten of the 300,000 purged voters showed up on Election Day
-- aconservative estimate, according to election scholars -- that is 30,000 citizens who were
unfairly denied the opportunity to cast ballots.

[11. The Strike Force

In the months leading up to the election, Ohio was in the midst of the biggest registration drivein
its history. Tens of thousands of volunteers and paid political operatives from both parties
canvassed the state, racing to register new votersin advance of the October 4th deadline. To
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those on the ground, it was clear that Democrats were outpacing their Republican counterparts: A
New York Times anaysis before the election found that new registrations in traditional
Democratic strongholds were up 250 percent, compared to only twenty-five percent in
Republican-leaning counties.(61) "The Democrats have been beating the pants off usin the air
and on the ground,” a GOP county official in Columbus confessed to The Washington Times.(62)

To stem the tide of new registrations, the Republican National Committee and the Ohio
Republican Party attempted to knock tens of thousands of predominantly minority and urban
voters off the rolls through illegal mailings known in electioneering jargon as "caging.” During
the Eighties, after the GOP used such mailings to disenfranchise nearly 76,000 black votersin
New Jersey and Louisiana, it was forced to sign two separate court orders agreeing to abstain
from caging.(63) But during the summer of 2004, the GOP targeted minority votersin Ohio by
zZip code, sending registered letters to more than 200,000 newly registered voters(64) in sixty-five
counties.(65) On October 22nd, a mere eleven days before the el ection, Ohio Republican Party
Chairman Bob Bennett -- who also chairs the board of elections in Cuyahoga County -- sought to
invalidate the registrations of 35,427 voters who had refused to sign for the letters or whose mail
came back as undeliverable.(66) Almost half of the challenged voters were from Democratic
strongholdsin and around Cleveland.(67)

There were plenty of valid reasons that voters had failed to respond to the mailings: Thelist
included people who couldn't sign for the letters because they were serving in the U.S. military,
college students whose school and home addresses differed,(68) and more than 1,000 homeless
people who had no permanent mailing address.(69) But the undeliverable mail, Bennett claimed,
proved the new registrations were fraudul ent.

By law, each voter was supposed to receive a hearing before being stricken from the rolls.(70)
Instead, in the week before the election, kangaroo courts were rapidly set up across the state at
Blackwdll's direction that would inevitably disenfranchise thousands of voters at atime(71) -- a
process that one Democratic election official in Toledo likened to an "inquisition.”(72) Not that
anyone was given a chance to actually show up and defend their right to vote: Noticesto
challenged voters were not only sent out impossibly late in the process, they were mailed to the
very addresses that the Republicans contended were faulty.(73) Adding to the atmosphere of
intimidation, sheriff's detectives in Sandusky County were dispatched to the homes of challenged
voters to investigate the GOP's claims of fraud.(74)

"I'm afraid thisis going to scare these people half to death, and they are never going to show up
on Election Day," Barb Tuckerman, director of the Sandusky Board of Elections, told local
reporters. "Many of them are young people who have registered for the first time. I've called
some of these people, and they are perfectly legitimate."(75)

On October 27th, ruling that the effort likely violated both the "constitutional right to due process
and constitutional right to vote," U.S. District Judge Susan Dlott put a halt to the GOP
challenge(76) -- but not before tens of thousands of new voters received notices claiming they
were improperly registered. Some election officialsin the state illegally ignored Dlott's ruling,
stripping hundreds of voters from the rolls.(77) In Columbus and elsewhere, challenged
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registrants were never notified that the court had cleared them to vote.

On October 29th, afedera judge found that the Republican Party had violated the court orders
from the Eighties that barred it from caging. "The return of mail does not implicate fraud," the
court affirmed,(78) and the disenfranchisement effort illegally targeted "precincts where minority
voters predominate, interfering with and discouraging voters from voting in those districts."(79)
Nor were such caging efforts limited to Ohio: The GOP also targeted hundreds of thousands of
urban votersin the battleground states of Florida,(80) Pennsylvania(81) and Wisconsin.(82)

Republicans in Ohio also worked to deny the vote to citizens who had served jail time for
felonies. Although rehabilitated prisoners are entitled to vote in Ohio, election officiasin
Cincinnati demanded that former convicts get ajudge to sign off before they could register to
vote.(83) In case they didn't get the message, Republican operatives turned to intimidation.
According to the Conyers report, ateam of twenty-five GOP volunteers calling themselves the
Mighty Texas Strike Force holed up at the Holiday Inn in Columbus a day before the election,
around the corner from the headquarters of the Ohio Republican Party -- which paid for their
hotel rooms. The men were overheard by a hotel worker "using pay phones to make intimidating
callsto likely voters" and threatening former convicts with jail timeif they tried to cast
ballots.(84)

This was no freelance operation. The Strike Force -- an offshoot of the Republican National
Committee(85) -- was part of ateam of more than 1,500 volunteers from Texas who were
deployed to battleground states, usually in teams of ten. Their leader was Pat Oxford, (86) a
Houston lawyer who managed Bush's legal defense team in 2000 in Florida,(87) where he
warmly praised the efforts of a mob that stormed the Miami-Dade County election offices and
halted the recount. It was later revealed that those involved in the "Brooks Brothers Riot" were
not angry Floridians but paid GOP staffers, many of them flown in from out of state.(88) Photos
of the protest show that one of the "rioters" was Joel Kaplan, who has just taken the place of Karl
Rove at the White House, where he now directs the president's policy operations.(89)

V. Barriersto Registration

To further monkey-wrench the process he was bound by law to safeguard, Blackwell cited an
arcane elections regulation to make it harder to register new voters. In a now-infamous decree,
Blackwell announced on September 7th -- less than a month before the filing deadline -- that
election officials would process registration forms only if they were printed on eighty-pound
unwaxed white paper stock, similar to atypical postcard. Justifying his decision to ROLLING
STONE, Blackwell portrayed it as an attempt to protect voters: "The postal service had
recommended to us that we establish a heavy enough paper-weight standard that we not
disenfranchise voters by having their registration form damaged by postal equipment.” Y et
Blackwell's order also applied to registrations delivered in person to election offices. He further
specified that any valid registration cards printed on lesser paper stock that miraculously survived
the shredding gauntlet at the post office were not to be processed; instead, they were to be treated
as applications for aregistration form, requiring election boards to send out a brand-new
card.(90)
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Blackwell's directive clearly violated the Voting Rights Act, which stipulates that no one may be
denied the right to vote because of aregistration error that "is not material in determining
whether such individual is qualified under state law to vote."(91) The decision immediately threw
registration efforts into chaos. Local newspapers that had printed registration forms in their pages
saw their effortsinvalidated.(92) Delaware County posted a notice online saying it could no
longer accept its own registration forms.(93) Even Blackwell couldn't follow the protocol: The
Columbus Dispatch reported that his own staff distributed registration forms on lighter-weight
paper that was illegal under his rule. Under the threat of court action, Blackwell ultimately
revoked his order on September 28th -- six days before the registration deadline.(94)

But by then, the damage was done. Election boards across the state, already understaffed and
backlogged with registration forms, were unable to process them all in time. According to a
statistical analysis conducted in May by the nonpartisan Greater Cleveland Voter Coalition,
16,000 votersin and around the city were disenfranchised because of data-entry errors by election
officias,(95) and another 15,000 lost the right to vote due to largely inconsequential omissions
on thelr registration cards.(96) Statewide, the study concludes, atotal of 72,000 voters were
disenfranchised through avoidable registration errors -- one percent of al votersin an election
decided by barely two percent.(97)

Despite the widespread problems, Blackwell authorized only one investigation of registration
errors after the election -- in Toledo -- but the report by his own inspectors offers a disturbing
snapshot of the malfeasance and incompetence that plagued the entire state.(98) The top elections
officia in Toledo was a partisan in the Blackwell mold: Bernadette Noe, who chaired both the
county board of elections and the county Republican Party.(99) The GOP post was previously
held by her husband, Tom Noe,(100) who currently faces felony charges for embezzling state
funds and illegally laundering $45,400 of his own money through intermediaries to the Bush
campaign.(101)

State inspectors who investigated the elections operation in Toledo discovered "areas of grave
concern."(102) With less than a month to go before the election, Bernadette Noe and her board
had yet to process 20,000 voter registration cards.(103) Board officials arbitrarily decided that
mail-in cards (mostly from the Republican suburbs) would be processed first, while registrations
dropped off at the board's office (the fruit of intensive Democratic registration drives in the city)
would be processed last.(104) When a grass-roots group called Project Vote delivered a batch of
nearly 10,000 cards just before the October 4th deadline, an elections official casually remarked,
"We may not get to them."(105) The same official then instructed employees to date-stamp an
entire box containing thousands of forms, rather than marking each individual card, asrequired
by law.(106) When the box was opened, officials had no way of confirming that the forms were
filed prior to the deadline -- an error, state inspectors concluded, that could have disenfranchised
"several thousand" voters from Democratic strongholds.(107)

The most troubling incident uncovered by the investigation was Noe's decision to allow
Republican partisans behind the counter in the board of e ections office to make photocopies of
postcards sent to confirm voter registrations(108) -- records that could have been used in the
GOP's caging efforts. On their second day in the office, the operatives were caught by an
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elections official tampering with the documents.(109) Investigators slammed the e ections board
for "a series of egregious blunders’ that caused "the destruction, mutilation and damage of public
records."(110)

On Election Day, Noe sent ateam of Republican volunteers to the county warehouse where blank
ballots were kept out in the open, "with no security measures in place."(111) The state's assistant
director of elections, who just happened to be observing the ballot distribution, demanded they
leave. The GOP operatives refused and ultimately had to be turned away by police.(112)

In April 2005, Noe and the entire Board of Elections were forced to resign. But once again, the
damage was done. At a"Victory 2004" rally held in Toledo four days before the e ection,
President Bush himself singled out apair of "grass-roots' activists for specia praise: "l want to
thank my friends Bernadette Noe and Tom Noe for their leadership in Lucas County."(113)

V. "The Wrong Pew"

In one of his most effective maneuvers, Blackwell prevented thousands of voters from receiving
provisional ballots on Election Day. The fail-safe ball ots were mandated in 2002, when Congress
passed a package of reforms called the Help America Vote Act. Thiswould prevent arepeat of
the most egregious injustice in the 2000 e ection, when officials in Florida barred thousands of
lawfully registered minority voters from the polls because their names didn't appear on flawed
precinct rolls. Under the law, would-be voters whose registration is questioned at the polls must
be allowed to cast provisional ballots that can be counted after the election if the voter's
registration proves valid.(114)

"Provisional ballots were supposed to be this great movement forward,” says Tova Andrea Wang,
an elections expert who served with ex-presidents immy Carter and Gerald Ford on the
commission that laid the groundwork for the Help AmericaVVote Act. "But then different states
erected barriers, and this new right became totally eviscerated.”

In Ohio, Blackwell worked from the beginning to curtail the availability of provisiona ballots.
(The ballots are most often used to protect voters in heavily Democratic urban areas who move
often, creating more opportunities for data-entry errors by election boards.) Six weeks before the
vote, Blackwell illegally decreed that poll workers should make on-the-spot judgments as to
whether or not avoter lived in the precinct, and provide provisional ballots only to those deemed
eligible.(115) When the ruling was challenged in federal court, Judge James Carr could barely
contain his anger. The very purpose of the Help AmericaVote Act, he ruled, was to make
provisional ballots available to voters told by precinct workers that they were ineligible: "By not
even mentioning this group -- the primary beneficiaries of HAVA's provisional-voting provisions
-- Blackwell apparently seeks to accomplish the same result in Ohio in 2004 that occurred in
Floridain 2000."(116)

But instead of complying with the judge's order to expand provisional balloting, Blackwell
insisted that Carr was usurping his power as secretary of state and made a speech in which he
compared himself to Mohandas Gandhi, Martin Luther King Jr. and the apostle Paul -- saying
that he'd rather go to jail than follow federa law.(117) The Sixth Circuit Court of Appeals upheld
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Carr's ruling on October 23rd -- but the confusion over the issue still caused untold numbers of
voters across the state to beillegally turned away at the polls on Election Day without being
offered provisional ballots.(118) A federa judge also invalidated a decree by Blackwell that
denied provisional ballots to absentee voters who were never sent their ballots in the mail. But
that ruling did not come down until after 3 p.m. on the day of the election, and likely failed to
filter down to the precinct level at al -- denying the franchise to even more eligible voters.(119)

We will never know for certain how many voters in Ohio were denied ballots by Blackwell's two
illegal orders. But it is possible to put afairly precise number on those turned away by his most
disastrous directive. Traditionally, anyone in Ohio who reported to a polling station in their
county could obtain a provisional ballot. But Blackwell decided to toss out the ballots of anyone
who showed up at the wrong precinct -- amove guaranteed to disenfranchise Democrats who live
in urban areas crowded with multiple polling places. On October 14th, Judge Carr overruled the
order, but Blackwell appealed.(120) In court, he was supported by his friend and campaign
contributor Tom Noe, who joined the case as an intervenor on behalf of the secretary of
state.(121) He aso enjoyed the backing of Attorney General John Ashcroft, who filed an amicus
brief in support of Blackwell's position -- marking the first time in American history that the
Justice Department had gone to court to block the right of votersto vote.(122) The Sixth Circuit,
stacked with four judges appointed by George W. Bush, sided with Blackwell.(123)

Blackwell insists that his decision kept the election clean. "If we had allowed this notion of
voters without borders to exist,” he says, "it would have opened the door to massive fraud." But
even Republicans were shocked by the move. DeForest Soaries, the GOP chairman of the
Election Assistance Commission -- the federal agency set up to implement the Help America
Vote Act -- upbraided Blackwell, saying that the commission disagreed with his decision to deny
ballots to voters who showed up at the wrong precinct. "The purpose of provisional balotsisto
not turn anyone away from the polls," Soaries explained. "We want as many votes to count as
possible."(124)

The decision left hundreds of thousands of voters in predominantly Democratic counties to
navigate the state's bewildering array of 11,366 precincts, whose boundaries had been redrawn
just prior to the election.(125) To further compound their confusion, the new precinct lines were
misidentified on the secretary of state's own Web site, which was months out of date on Election
Day. Many voters, out of habit, reported to polling locations that were no longer theirs. Some
were mistakenly assured by poll workers on the grounds that they were entitled to cast a
provisional ballot at that precinct. Instead, thanks to Blackwell's ruling, at least 10,000
provisional votes were tossed out after Election Day ssmply because citizens wound up in the
wrong line.(126)

In Toledo, Brandi and Brittany Stenson each got in adifferent line to vote in the gym at St.
Elizabeth Seton School. Both of the sisters were registered to vote at the polling place on the
city's north side, in the shadow of the giant DaimlerChrysler plant. Both cast ballots. But when
the tallies were added up later, the family resemblance came to an abrupt end. Brittany's vote was
counted -- but Brandi's wasn't. It wasn't enough that she had voted in the right building. If she
wanted her vote to count, according to Blackwell's ruling, she had to choose the line that led to
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her assigned table. Her ballot -- along with those of her mother, her brother and thirty-seven other
votersin the same precinct -- were thrown out(127) simply because they were, in the words of
Rep. Stephanie Tubbs Jones (D-Ohio), "in the right church but the wrong pew."(128)

All told, the deliberate chaos that resulted from Blackwell's registration barriers did the trick.
Black votersin the state -- who went overwhelmingly for Kerry -- were twenty percent more
likely than whites to be forced to cast a provisional ballot.(129) In the end, nearly three percent of
al votersin Ohio were forced to vote provisionally(130) -- and more than 35,000 of their ballots
were ultimately rejected.(131)

V1. Long Lines

When Election Day dawned on November 2nd, tens of thousands of Ohio voters who had
managed to overcome all the obstacles to registration erected by Blackwell discovered that it
didn't matter whether they were properly listed on the voting rolls -- because long lines at their
precincts prevented them from ever making it to the ballot box. Would-be votersin Dayton and
Cincinnati routinely faced waits as long as three hours. Those in inner-city precinctsin
Columbus, Cleveland and Toledo -- which were voting for Kerry by margins of ninety percent or
more -- often waited up to seven hours. At Kenyon College, students were forced to stand in line
for eleven hours before being allowed to vote, with the last voters casting their ballots after three
in the morning.(132)

A five-month analysis of the Ohio vote conducted by the Democratic National Committee
concluded in June 2005 that three percent of all Ohio voters who showed up to vote on Election
Day were forced to leave without casting a ballot.(133) That's more than 174,000 voters. "The
vast majority of thislost vote," concluded the Conyers report, "was concentrated in urban,
minority and Democratic-leaning areas."(134) Statewide, African-Americans waited an average
of fifty-two minutes to vote, compared to only eighteen minutes for whites.(135)

The long lines were not only foreseeable -- they were actually created by GOP efforts.
Republicans in the state legislature, citing new electronic voting machines that were supposed to
speed voting, authorized local election boards to reduce the number of precincts across Ohio. In
most cases, the new machines never materialized -- but that didn't stop officialsin twenty of the
state's eighty-eight counties, all of them favorable to Democrats, from slashing the number of
precincts by at least twenty percent.(136)

Republican officials also created long lines by failing to distribute enough voting machinesto
inner-city precincts. After the Florida disaster in 2000, such problems with machines were
supposed to be athing of the past. Under the Help America Vote Act, Ohio received more than
$30 million in federa funds to replace its faulty punch-card machines with more reliable
systems.(137) But on Election Day, that money was sitting in the bank. Why? Because Ken
Blackwell had applied for an extension until 2006, insisting that there was no point in buying
electronic machines that would later have to be retrofitted under Ohio law to generate paper
ballots.(138)

"No one has ever accused our secretary of state of lacking in ability,” says Rep. Kucinich. "He'sa
rather bright fellow, and he's involved in the most minute details of his office. There's no doubt
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that he knew the effect of not having enough voting machines in some areas.”

At liberal Kenyon College, where students had registered in record numbers, local election
officias provided only two voting machines to handle the anticipated surge of up to 1,300 voters.
Meanwhile, fundamentalist students at nearby Mount Vernon Nazarene University had one
machine for 100 voters and faced no lines at al.(139) Citing the lines at Kenyon, the Conyers
report concluded that the "misallocation of machines went beyond urban/suburban discrepancies
to specifically target Democratic areas."(140)

In Columbus, which had registered 125,000 new voters(141) -- more than haf of them
black(142) -- the board of elections estimated that it would need 5,000 machines to handle the
huge surge.(143) "On Election Day, the county experienced an unprecedented turnout that could
only be compared to a 500-year flood," says Matt Damschroder,(144) chairman of the Franklin
County Board of Elections and the former head of the Republican Party in Columbus.(145) But
instead of buying more equipment, the Conyers investigation found, Damschroder decided to
"make do" with 2,741 machines.(146) And to make matters worse, he favored his own party in
distributing the equipment. According to The Columbus Dispatch, precincts that had gone
seventy percent or more for Al Gore in 2000 were allocated seventeen fewer machines in 2004,
while strong GOP precincts received eight additional machines.(147) An anaysis by voter
advocates found that all but three of the thirty wards with the best voter-to-machine ratios were
in Bush strongholds; all but one of the seven with the worst ratios were in Kerry country.(148)

The result was utterly predictable. According to an investigation by the Columbus Free Press,
white Republican suburbanites, blessed with a surplus of machines, averaged waits of only
twenty-two minutes; black urban Democrats averaged three hours and fifteen minutes.(149) "The
allocation of voting machines in Franklin County was clearly biased against votersin precincts
with high proportions of African-Americans,” concluded Walter Mebane Jr., a government
professor at Cornell University who conducted a statistical anaysis of the vote in and around
Columbus.(150)

By midmorning, when it became clear that voters were dropping out of line rather than braving
the walit, precincts appealed for the right to distribute paper ballots to speed the process.
Blackwell denied the request, saying it was an invitation to fraud.(151) A lawsuit ensued, and the
handwritten affidavits submitted by voters and election officials offer a heart-rending snapshot of
an electora catastrophe in the offing:(152)

From Columbus Precinct 44D:

"There are three voting machines at this precinct. | have been informed that in prior elections
there were normally four voting machines. At 1:45 p.m. there are approximately eighty-five
votersin line. At thistime, the line to vote is approximately three hours long. This precinct is
largely African-American. | have personally witnessed voters |eaving the polling place without
voting due to the length of theline."

From Precinct 40:
"l am serving as a presiding judge, aposition | have held for some 15+ yearsin precinct 40. In all
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my years of service, the lines are by far the longest | have seen, with some waiting as long as four
to five hours. | expect the situation to only worsen as the early evening heavy turnout approaches.
| have requested additional machines since 6:40 am. and no assistance has been offered.”

Precinct 65H:
"l observed a broken voting machine that was not in use for approximately two hours. The
precinct judge was very diligent but could not get through to the BOE."

Precinct 18A:
"At 4 p.m. the average wait time is about 4.5 hours and continuing to increase?. Voters are
continuing to leave without voting."

As day stretched into evening, U.S. District Judge Algernon Marbley issued atemporary
restraining order requiring that voters be offered paper ballots.(153) But it was too late:
According to bipartisan estimates published in The Washington Post, as many as 15,000 votersin
Columbus had aready given up and gone home.(154) When closing time came at the palls,
according to the Conyers report, some precinct workers illegally dismissed citizens who had
waited for hoursin therain -- in direct violation of Ohio law, which stipulates that those in line at
closing time are alowed to remain and vote.(155)

The voters disenfranchised by long lines were overwhelmingly Democrats. Because of the
unequal distribution of voting equipment, the median turnout in Franklin County precincts won
by Kerry was fifty-one percent, compared to sixty-one percent in those won by Bush. Assuming
Sixty percent turnout under more equitable conditions, Kerry would have gained an additional
17,000 votes in the county.(156)

In another move certain to add to the traffic jam at the polls, the GOP deployed 3,600 operatives
on Election Day to challenge voters in thirty-one counties -- most of them in predominantly black
and urban areas.(157) Although it was billed as a means to "ensure that voters are not
disenfranchised by fraud,"(158) Republicans knew that the challengers would inevitably create
delaysfor eligible voters. Even Mark Weaver, the GOP's attorney in Ohio, predicted in late
October that the move would "create chaos, longer lines and frustration."(159)

The day before the election, Judge Dlott attempted to halt the challengers, ruling that "there exists
an enormous risk of chaos, delay, intimidation and pandemonium inside the polls and in the lines
out the doors." Dlott was also troubled by the placement of Republican challengers: In Hamilton
County, fourteen percent of new voters in white areas would be confronted at the polls, compared
to ninety-seven percent of new votersin black areas.(160) But when the case was appealed to the
Supreme Court on Election Day, Justice John Paul Stevens allowed the challenges to go forward.
"I have faith," he ruled, "that the elected officials and numerous el ection volunteers on the ground
will carry out their responsibilitiesin away that will enable qualified votersto cast their
ballots."(161)

In fact, Blackwell gave Republican challengers unprecedented access to polling stations, where
they intimidated voters, worsening delays in Democratic precincts. By the end of the day, thanks
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to awhirlwind of legal wrangling, the GOP had even gotten permission to use the discredited list
of 35,000 names from itsillegal caging effort to challenge would-be voters.(162) According to
the survey by the DNC, nearly 5,000 voters across the state were turned away at the polls because
of registration challenges -- even though federal law required that they be provided with
provisional ballots.(163)

VII. Faulty Machines

Voters who managed to make it past the array of hurdles erected by Republican officials found
themselves confronted by voting machines that didn't work. Only 800,000 out of the 5.6 million
votes in Ohio were cast on electronic voting machines, but they were plagued with errors.(164) In
heavily Democratic areas around Y oungstown, where nearly 100 voters reported entering "Kerry"
on the touch screen and watching "Bush” light up, at least twenty machines had to be recalibrated
in the middle of the voting process for chronically flipping Kerry votes to Bush.(165) (Similar
"vote hopping" from Kerry to Bush was reported by voters and election officials in other
states.)(166) Elsewhere, voters complained in sworn affidavits that they touched Kerry's name on
the screen and it lit up, but that the light had gone out by the time they finished their ballot; the
Kerry vote faded away.(167) In the state's most notorious incident, an electronic machine at a
fundamentalist church in the town of Gahanna recorded atotal of 4,258 votes for Bush and 260
votes for Kerry.(168) In that precinct, however, there were only 800 registered voters, of whom
638 showed up.(169) (The error, which was later blamed on a glitchy memory card, was
corrected before the certified vote count.)

In addition to problems with electronic machines, Ohio's vote was skewed by old-fashioned
punch-card equipment that posed what even Blackwell acknowledged was the risk of a
"Horida-like calamity."(170) All but twenty of the state's counties relied on antiquated machines
that were virtually guaranteed to destroy votes(171) -- many of which were counted by automatic
tabul ators manufactured by Triad Governmental Systems,(172) the same company that supplied
Floridas notorious butterfly ballot in 2000. In fact, some 95,000 ballots in Ohio recorded no vote
for president at all -- most of them on punch-card machines. Even accounting for the tiny fraction
of votersin each election who decide not to cast votes for president -- generally in the range of
half a percent, according to Ohio State law professor and respected e ections scholar Dan Tokgji
-- that would mean that at least 66,000 votes were invalidated by faulty voting equipment.(173) If
counted by hand instead of by automated tabulator, the vast majority of these votes would have
been discernable. But thanks to a corrupt recount process, only one county hand-counted its
ballots.(174)

Most of the uncounted ballots occurred in Ohio's big cities. In Cleveland, where nearly 13,000
votes were ruined, a New York Times analysis found that black precincts suffered more than
twice the rate of spoiled ballots than white districts.(175) In Dayton, Kerry-leaning precincts had
nearly twice the number of spoiled ballots as Bush-leaning precincts.(176) Last April, afederal
court ruled that Ohio's use of punch-card balloting violated the equal -protection rights of the
citizens who voted on them.(177)

In addition to spoiling ballots, the punch-card machines a so created bizarre miscounts known as
"pballot crawl." In Cleveland Precinct 4F, a heavily African-American precinct, Constitution Party
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candidate Michael Peroutka was credited with an impressive forty-one percent of the vote. In
Precinct 4N, where Al Gore won ninety-eight percent of the votein 2000, Libertarian Party
candidate Michael Badnarik was credited with thirty-three percent of the vote. Badnarik and
Peroutka also picked up a sizable portion of the vote in precincts across Cleveland -- 11M, 3B,
8G, 8l, 31.(178) "It appears that hundreds, if not thousands, of votes intended to be cast for
Senator Kerry were recorded as being for athird-party candidate,” the Conyers report
concludes.(179)

But it's not just third-party candidates: Ballot crawl in Cleveland a so shifted votes from Kerry to
Bush. In Precinct 13B, where Bush received only six votesin 2000, he was credited with twenty
percent of the total in 2004. Same story in 9P, where Bush recorded eighty-seven votes in 2004,
compared to his grand total of onein 2000.(180)

VIII. Rural Counties

Despite the well-documented effort that prevented hundreds of thousands of voters in urban and
minority precincts from casting ballots, the worst theft in Ohio may have quietly taken placein
rura counties. An examination of election data suggests widespread fraud -- and even good
old-fashioned stuffing of ballot boxes -- in twelve sparsely popul ated counties scattered across
southern and western Ohio: Auglaize, Brown, Butler, Clermont, Darke, Highland, Mercer,
Miami, Putnam, Shelby, Van Wert and Warren. (See The Twelve Suspect Counties) One key
indicator of fraud isto look at counties where the presidential vote departs radically from other
races on the ballot. By this measure, John Kerry's numbers were suspiciously low in each of the
twelve counties -- and George Bush's were unusually high.

Take the case of Ellen Connally, a Democrat who lost her race for chief justice of the state
Supreme Court. When the ballots were counted, Kerry should have drawn far more votes than
Connally -- aliberd black judge who supports gay rights and campaigned on a shoestring budget.
And that's exactly what happened statewide: Kerry tallied 667,000 more votes for president than
Connally did for chief justice, outpolling her by amargin of thirty-two percent. Y et in these
twelve off-the-radar counties, Connally somehow managed to outperform the best-funded
Democrat in history, thumping Kerry by agrand total of 19,621 votes -- amargin of ten
percent.(181) The Conyers report -- recognizing that thousands of rural Bush voters were
unlikely to have backed a gay-friendly black judge roundly rejected in Democratic precincts --
suggests that "thousands of votes for Senator Kerry were lost."(182)

Kucinich, aveteran of electionsin the state, putsit even more bluntly. "Down-ticket candidates
shouldn't outperform presidential candidates like that," he says. "That just doesn't happen. The
guestion is: Where did the votes for Kerry go?"

They certainly weren't invalidated by faulty voting equipment: atrifling one percent of
presidential ballots in the twelve suspect counties were spoiled. The more likely explanation is
that they were fraudulently shifted to Bush. Statewide, the president outpolled Thomas Moyer,
the Republican judge who defeated Connally, by twenty-one percent. Y et in the twelve
guestionable counties, Bush's margin over Moyer was fifty percent -- a strong indication that the
president's certified vote total was inflated. If Kerry had maintained his statewide margin over
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Connally in the twelve suspect counties, as he amost assuredly would have done in a clean
election, he would have bested her by 81,260 ballots. That's a swing of 162,520 votes from Kerry
to Bush -- more than enough to alter the outcome. (183)

"Thisis very strong evidence that the count is off in those counties," says Freeman, the poll
anayst. "By itsalf, without anything else, what happened in these twelve counties turns Ohio into
aKerry state. To me, this provides every indication of fraud."

How might this fraud have been carried out? One way to steal votesisto tamper with individual
ballots -- and there is evidence that Republicans did just that. In Clermont County, where optical
scanners were used to tabulate votes, sworn affidavits by election observers given to the House
Judiciary Committee describe ballots on which marks for Kerry were covered up with white
stickers, while marks for Bush were filled in to replace them. Rep. Conyers, in aletter to the FBI,
described the testimony as "strong evidence of vote tampering if not outright fraud.” (184) In
Miami County, where Connally outpaced Kerry, one precinct registered aturnout of 98.55
percent (185) -- meaning that all but ten eligible voters went to the polls on Election Day. An
investigation by the Columbus Free Press, however, collected affidavits from twenty-five people
who swear they didn't vote. (186)

In addition to altering individual ballots, evidence suggests that Republicans tampered with the
software used to tabulate votes. In Auglaize County, where Kerry lost not only to Connally but to
two other defeated Democratic judicial candidates, voters cast their ballots on touch-screen
machines. (187) Two weeks before the election, an employee of ES& S, the company that
manufactures the machines, was observed by aloca election official making an unauthorized
log-in to the central computer used to compile election results. (188) In Miami County, after 100
percent of precincts had already reported their official results, an additional 18,615 votes were
inexplicably added to the final tally. The last-minute alteration awarded 12,000 of the votes to
Bush, boosting his margin of victory in the county by nearly 6,000. (189)

The most transparently crooked incident took place in Warren County. In the leadup to the
election, Blackwell had illegally sought to keep reporters and election observers at least 100 feet
away from the polls. (190) The Sixth Circuit, ruling that the decree represented an
unconstitutional violation of the First Amendment, noted ominously that "democracies die
behind closed doors." But the decision didn't stop officials in Warren County from devising a
way to count the vote in secret. Immediately after the polls closed on Election Day, GOP officials
-- citing the FBI -- declared that the county was facing aterrorist threat that ranked ten on ascae
of one to ten. The county administration building was hastily locked down, allowing election
officias to tabulate the results without any reporters present.

In fact, there was no terrorist threat. The FBI declared that it had issued no such warning, and an
investigation by The Cincinnati Enquirer unearthed e-mails showing that the Republican plan to
declare aterrorist alert had been in the works for eight days prior to the election. Officials had
even refined the plot down to the language they used on signs notifying the public of alockdown.
(When ROLLING STONE requested copies of the same e-mails from the county, officials
responded that the documents have been destroyed.) (191)
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The late-night secrecy in Warren County recalls a classic trick: Results are held back until it's
determined how many votes the favored candidate needs to win, and the totals are then adjusted
accordingly. When Warren County finally announced its official results -- one of the last counties
in the state to do so (192) -- the results departed wildly from statewide patterns. John Kerry
received 2,426 fewer votes for president than Ellen Connally, the poorly funded black judge, did
for chief justice. (193) Asthe Conyers report concluded, "It isimpossible to rule out the
possibility that some sort of manipulation of the tallies occurred on election night in the
locked-down facility." (194)

Nor does the electoral tampering appear to have been isolated to these dozen counties. Ohio, like
several other states, had an initiative on the ballot in 2004 to outlaw gay marriage. Statewide, the
measure proved far more popular than Bush, besting the president by 470,000 votes. But in six of
the twelve suspect counties -- aswell asin six other small countiesin central Ohio -- Bush
outpolled the ban on same-sex unions by 16,132 votes. To trust the official tally, in other words,
you must believe that thousands of rural Ohioans voted for both President Bush and gay
marriage. (195)

IX. Rigging the Recount

After Kerry conceded the election, his campaign helped the Libertarian and Green parties pay for
arecount of al eighty-eight counties in Ohio. Under state law, county boards of election were
required to randomly select three percent of their precincts and recount the ballots both by hand
and by machine. If the two totals reconciled exactly, a costly hand recount of the remaining votes
could be avoided; machines could be used to tally the rest.

But dection officials in Ohio worked outside the law to avoid hand recounts. According to
charges brought by a specia prosecutor in April, election officials in Cleveland fraudulently and
secretly pre-counted precincts by hand to identify ones that would match the machine count.
They then used these pre-screened precincts to select the "random” sample of three percent used
for the recount.

"If it didn't balance, they excluded those precincts,” said the prosecutor, Kevin Baxter, who has
filed felony indictments against three election workersin Cleveland. "They screwed with the
process and increased the probability, if not the certainty, that there would not be afull,
countywide hand count.” (196)

V oting machines were a so tinkered with prior to the recount. In Hocking County, deputy
elections director Sherole Eaton caught an employee of Triad -- which provided the software
used to count punch-card ballots in nearly half of Ohio's counties (197) -- making unauthorized
modifications to the tabulating computer before the recount. Eaton told the Conyers committee
that the same employee aso provided county officials with a""cheat sheet" so that "the count
would come out perfect and we wouldn't have to do a full hand-recount of the county.” (198)
After Eaton blew the whistle on the illegal tampering, she was fired.

(199) The same Triad employee was dispatched to do the same work in at |east five other
counties. (200) Company president Tod Rapp -- who contributed to Bush's campaign (201) -- has
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confirmed that Triad routinely makes such tabulator adjustments to help election officials avoid
hand recounts. In the end, every county serviced by Triad failed to conduct full recounts by hand.
(202)

Even moretroubling, in at least two counties, Fulton and Henry, Triad was able to connect to
tabulating computers remotely via a dial-up connection, and reprogram them to recount only the
presidential ballots. (203) If that kind of remote tabulator modification is possible for the
purposes of the recount, it's no great leap to wonder if such modifications might have helped
skew the original vote count. But the window for settling such questionsis closing rapidly: On
November 2nd of this year, on the second anniversary of the election, state officials will be
permitted under Ohio law to shred al ballots from the 2004 election. (204)

X. What's At Stake

The mounting evidence that Republicans employed broad, methodical and illegal tactics in the
2004 election should raise serious alarms among news organizations. But instead of investigating
allegations of wrongdoing, the press has simply accepted the result as valid. "We'rein aterrible
fix," Rep. Conyerstold me. "We've got a mediathat usesits bullhorn in reverse -- to turn down
the volume on this outrage rather than turning it up. That's why our citizens are not up in arms.”

The lone news anchor who seriously questioned the integrity of the 2004 election was Keith
Olbermann of MSNBC. | asked him why he stood against the tide. "I was a sports reporter, so |
was used to dealing with numbers," he said. "And the numbers made no sense. Kerry had an
insurmountable lead in the exit polls on Election Night -- and then everything flipped.”
Olbermann believes that his journalistic colleagues fell down on the job. "l was stunned by the
lack of interest by investigative reporters,” he said. "The Republicans shut down Warren County,
allegedly for national security purposes -- and no one covered it. Shouldn't someone have sent a
camera and afew reporters out there?"

Olbermann attributes the lack of coverage to self-censorship by journalists. "Y ou can rock the
boat, but you can never say that the entire ocean isin trouble," he said. "Y ou cannot say: By the
way, there's something wrong with our electoral system.”

Federd officials charged with safeguarding the vote have aso failed to contest the election.
"Congress hasn't investigated this at al," says Kucinich. "There has been no oversight over our
nation's most basic right: the right to vote. How can we call ourselves a beacon of democracy
abroad when the right to vote hasn't been secured in free and fair elections at home?'

Sen. John Kerry -- in awide-ranging discussion of ROLLING STONE's investigation --
expressed concern about Republican tactics in 2004, but stopped short of saying the election was
stolen. "Can | draw a conclusion that they played tough games and clearly had an intent to reduce
the level of our vote? Yes, absolutely. Can | tell you to a certainty that it made the difference in
the election? | can't. There's no way for meto do that. If | could have done that, then obvioudly |
would have found some legal recourse.”

Kerry conceded, however, that the widespread irregularities make it impossible to know for
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certain that the outcome reflected the will of the voters. "I think there are clearly states whereit is
guestionable whether everybody's vote is being counted, whether everybody is being given the
opportunity to register and to vote," he said. "There are clearly barriers in too many places to the
ability of peopleto exercise their full franchise. For that to be happening in the United States of
Americatoday is disgraceful ."

Kerry's comments were echoed by Howard Dean, the chairman of the Democratic National
Committee. "I'm not confident that the election in Ohio was fairly decided," Dean says. "We
know that there was substantial voter suppression, and the machines were not reliable. It should
not be a surprise that the Republicans are willing to do things that are unethical to manipulate
elections. That's what we suspect has happened, and we'd like to safeguard our elections so that
democracy can still be counted on to work."

To help prevent arepeat of 2004, Kerry has co-sponsored a package of election reforms called
the Count Every Vote Act. The measure would increase turnout by allowing voters to register at
the polls on Election Day, provide provisional ballotsto voters who inadvertently show up at the
wrong precinct, require electronic voting machines to produce paper receipts verified by voters,
and force election officials like Blackwell to step down if they want to join a campaign. (205)
But Kerry says his fellow Democrats have been reluctant to push the reforms, fearing that
Republicans would use their mgjority in Congress to create even more obstacles to voting. "The
real reason there is no appetite up here is that people are afraid the Republicans will amend
HAV A and shove something far worse down our throats," he told me.

On May 24th, Sen. Mitch McConnéll (R-Ky.) tried unsuccessfully to amend the immigration bill
to bar anyone who lacks a government-issued photo ID from voting (206) -- arule that would
disenfranchise at least six percent of Americans, the majority of them urban and poor, who lack
such identification. (207) The GOP-controlled state legislature in Indiana passed a similar
measure, and an ID rule in Georgia was recently struck down as unconstitutional. (208)

"Why erect those kinds of hurdles unless you're afraid of voters?' asks Ralph Neas, director of
People for the American Way. "The country will be better off if everyone votes -- Democrats and
Republicans. But that is not the Blackwell philosophy, that is not the George W. Bush or Jeb
Bush philosophy. They want to limit the franchise and go to extraordinary lengths to make it
more difficult to vote."

The issue of what happened in 2004 is not an academic one. For the second election in arow, the
president of the United States was selected not by the uncontested will of the people but under a
cloud of dirty tricks. Given the scope of the GOP machinations, we simply cannot be certain that
the right man now occupies the Ova Office -- which means, in effect, that we have been
deprived of our faith in democracy itself.

American history islittered with vote fraud -- but rather than learning from our shameful past and
cleaning up the system, we have allowed the problem to grow even worse. If the last two
elections have taught us anything, it is this: The single greatest threat to our democracy is the
insecurity of our voting system. If people lose faith that their votes are accurately and faithfully



Case: 2:06-cv-00745-ALM-TPK Doc #: 118-6 Filed: 07/15/11 Page: 21 of 36 PAGEID #: 1953

recorded, they will abandon the ballot box. Nothing lessis at stake here than the entire idea of a
government by the people.

Voting, as Thomas Paine said, "is the right upon which all other rights depend.” Unless we ensure
that right, everything else we hold dear isin jeopardy.
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