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NOMINATIONS OF SUSAN L. CARNEY, NOMI-
NEE TO BE UNITED STATES CIRCUIT 
JUDGE FOR THE SECOND CIRCUIT; AMY 
TOTENBERG, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE NORTH-
ERN DISTRICT OF GEORGIA; JAMES E. 
BOASBERG, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE DIS-
TRICT OF COLUMBIA; AMY B. JACKSON, 
NOMINEE TO BE UNITED STATES DISTRICT 
JUDGE FOR THE DISTRICT OF COLUMBIA; 
JAMES E. SHADID, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE CEN-
TRAL DISTRICT OF ILLINOIS; AND, SUE E. 
MYERSCOUGH, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE CEN-
TRAL DISTRICT OF ILLINOIS 

WEDNESDAY, SEPTEMBER 15, 2010 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 10:02 a.m., Room SD– 

226, Dirksen Senate Office Building, Hon. Richard J. Durbin pre-
siding. 

Present: Senators Franken and Sessions. 

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S. 
SENATOR FROM THE STATE OF ILLINOIS 

Senator DURBIN. If I could ask everyone to please be seated. 
Good afternoon. This hearing of the Judiciary Committee will come 
to order. 

Today, we have before us six outstanding judicial nominees to 
the Federal bench, and I commend President Obama for sending 
their names to the Senate. I would like to welcome each of our 
nominees, as well as their family members and friends who are in 
attendance. 

Our first nominee panel today—excuse me just a second. 
Thank you. I am just getting my signals straight here. 
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First, we are going to welcome members of the House and Senate 
who are here to introduce those nominees who will be before the 
Judiciary Committee today. I see Senator Chris Dodd is in attend-
ance. Senator Chambliss we hope will arrive very shortly. Senator 
Isakson from Georgia, also, welcome. Representative Eleanor 
Holmes Norton from the District of Columbia, fresh from her vic-
tory yesterday, welcome back. And Congressman Aaron Schock. 

So at this point, because of their own schedules, I am going to 
allow my colleagues to speak. I will tell those in attendance that 
on the first nominee panel today, we will have Susan Carney, nom-
inated to serve on the U.S. Court of Appeals for the Second Circuit. 

On the second panel, we will hear from five district court nomi-
nees. Amy Totenberg, who has been nominated to serve in the 
Northern District of Georgia; James Boasberg and Amy Jackson, 
nominated to serve on the U.S. District Court for the District of Co-
lumbia; and, James Shadid and Susan Myerscough, who have been 
nominated to serve in the Central District of Illinois. 

Each of the nominees has the support of their home state Sen-
ators and in the case of the two District of Columbia nominees, 
they have the support of D.C. Delegate Eleanor Holmes Norton. 

At these nominations hearings, it is traditional for nominees to 
be introduced to the Committee by members from their home 
states. The Ranking Member is on his way and will be here short-
ly, and he has given me permission to go forward with the hearing. 

I would note that at 3 p.m., we have a ceremony on the steps 
of the Capitol in remembrance of the victims of September 11. We 
may be able to conclude this entire hearing by then; but if not, it 
is likely that we will take a short recess so that all members will 
have a chance to participate in that important hearing. 

So before I introduce my nominees, I am going to defer to my col-
leagues who are here. And I believe the most senior in attendance 
would be the Senator from Connecticut, Senator Chris Dodd. 

PRESENTATION OF SUSAN L. CARNEY, NOMINEE TO BE U.S. 
CIRCUIT JUDGE FOR THE SECOND CIRCUIT BY HON. CHRIS-
TOPHER DODD, A U.S. SENATOR FROM THE STATE OF CON-
NECTICUT 

Senator DODD. Thank you, Mr. Chairman. That was not always 
the case, I want you to know, I was senior. But I thank you, Mr. 
Chairman, very much. And I know the Ranking Member will be 
along soon, as well. 

So I thank you for providing me this opportunity this afternoon 
to present to you and to the members of the Committee for your 
consideration the pending judicial nomination for the second cir-
cuit. And as you mentioned already, I have the honor of intro-
ducing you to Susan Carney, an extremely well respected member 
of Connecticut’s legal community, nominated by the President in 
May to serve on the court of appeals for the second circuit. 

I would also like to take this opportunity to introduce some of 
her family. I am hesitant, because it is a—I do not know if the 
whole crowd made it or not, but I went down the potential list and 
it could fill this room, I think, potentially. But her husband, who 
is here, Lincoln Caplan; her daughter, Molly, who I met a moment 
ago, a student at Columbia University. 
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of Columbia and has also served as a special master for the U.S. 
district court in Maryland on an institutional education reform 
case, an area of the law where she has an awful lot of expertise, 
as she served as general counsel to the City of Atlanta’s Board of 
Education from 1994 to 1998. 

She also has a background in academia, having taught at Emory 
University, one of our great law schools, as an adjunct professor 
from 2004 through 2007. She has also been deeply involved in our 
community. Ms. Totenberg has sat on the State Personnel Board, 
chaired a special advisory education committee to the Georgia 
State Board of Education, served as a member of the Governor’s 
Educational Reform Commission, presided over the Georgia Center 
for Law and Public Interest, and given her time to Hands-On At-
lanta, the city’s largest volunteer service program. 

She has a wealth of experience both inside the courtroom, as well 
as outside the courtroom, and I am very pleased to be here to rec-
ommend her today. 

Thank you. 
Senator DURBIN. Thank you, Senator Chambliss. 
Senator Isakson. 

PRESENTATION OF AMY TOTENBERG, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF GEOR-
GIA BY HON. JOHNNY ISAKSON, A U.S. SENATOR FROM THE 
STATE OF GEORGIA 

Senator ISAKSON. Thank you very much, Senator Durbin. And I 
want to thank the Ranking Member and Chairman Leahy for offer-
ing us the opportunity to be here today to introduce Ms. Totenberg. 

I am not an attorney and I am certainly not going to repeat the 
resume introduction of Senator Chambliss, but I would add that 
the Senator and I chair a six-member judicial review committee 
that reviews all the nominees presented in Georgia, and they rec-
ommended that Ms. Totenberg be presented to you for consider-
ation for the Northern District of Georgia. 

I do, however, have one bit of knowledge or expertise in an area 
where Ms. Totenberg has been eminently qualified, and that is in 
the area of public education. And I would note that today in the 
audience are two district court judges from the District of Columbia 
who have often called on Ms. Totenberg to serve them both in arbi-
tration and mediation, as well as opinion on education law. 

So I am pleased to join Senator Chambliss today to commend Ms. 
Totenberg to the Committee for their consideration, and I thank 
you for your time. 

Senator DURBIN. Thank you, Senator Isakson. 
Delegate Eleanor Holmes Norton. 

PRESENTATION OF JAMES E. BOASBERG, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE DISTRICT OF COLUMBIA AND 
AMY B. JACKSON, NOMINEE TO BE U.S. DISTRICT JUDGE 
FOR THE DISTRICT OF COLUMBIA BY HON. ELEANOR 
HOLMES NORTON, A U.S. REPRESENTATIVE FROM THE DIS-
TRICT OF COLUMBIA 

Representative HOLMES NORTON. Thank you very much, Chair-
man Durbin, Ranking Member Sessions. 
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I am pleased to introduce two exceptionally well qualified nomi-
nees for the U.S. District Court for the District of Columbia. 

As you know, we do not have Senators in the District of Colum-
bia, but I have appreciated that President Obama has granted me 
the courtesy to recommend the U.S. attorney, the district court 
judges, and similar Federal law enforcement officials. In turn, I 
have sought to empower the residents of the District of Columbia 
by forming a 17-member commission of lawyers and laymen to in-
vestigate and vet and recommend to me candidates, and I consider 
only candidates who have come through my judicial nominating 
commission. 

I am particularly proud of the two nominees before you today. 
Judge James Boasberg now serves as an associate judge for the 
District of Columbia Superior Court. Before that, he was an assist-
ant attorney for the District of Columbia for some years and in pri-
vate practice. 

He clerked for Dorothy Nelson of the United States Court of Ap-
peals for the Ninth Circuit, has his degrees from Yale College, Yale 
Law School, and Oxford University. 

Amy Berman Jackson is a top practitioner in one of the District’s 
top law firms, where she specializes in complex criminal and civil 
trials, litigation and appeals. Ms. Jackson also served as an assist-
ant United States attorney for the District of Columbia, winning a 
number of awards from the Department of Justice while she was 
there. 

Ms. Jackson is a cum laude graduate both of Harvard College 
and Harvard Law School. 

The District of Columbia is the home of a plethora of highly 
qualified lawyers. Mr. Chairman, I believe that the two nominees 
I introduce today would be rated among the best by their own 
peers. 

Thank you very much. 
Senator DURBIN. Thank you, Delegate Norton. I appreciate that 

very much. 

PRESENTATION OF JAMES E. SHADID, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE CENTRAL DISTRICT OF ILLINOIS 
AND SUE E. MYERSCOUGH, NOMINEE TO BE U.S. DISTRICT 
JUDGE FOR THE CENTRAL DISTRICT OF ILLINOIS BY HON. 
RICHARD DURBIN, A U.S. SENATOR FROM THE STATE OF IL-
LINOIS 

Senator DURBIN. I would like to say a few words about the two 
nominees from Illinois, Jim Shadid and Susan Myerscough, who 
have been nominated to fill judgeships in the U.S. District Court 
for the Central District of Illinois. 

I am going to appeal to Senator Sessions after this hearing, as-
suming a favorable outcome, because we only have one active sta-
tus district court judge in the Central District of Illinois. The re-
maining three judgeships are currently vacant. It is a large district 
and one judge just cannot handle it. 

The Administrative Office of the U.S. Courts has determined that 
the Central District vacancies are a judicial emergency. So we are 
hoping for a timely consideration, if the nominees are approved by 
the Judiciary Committee. 

VerDate Nov 24 2008 08:49 Jul 28, 2011 Jkt 066720 PO 00000 Frm 00575 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\66720.TXT SJUD1 PsN: CMORC



568 

A word about Jim Shadid. As Congressman Schock has said, he 
is highly regarded in the Peoria community for his service on the 
state bench. He is seeking the seat that was vacated when Judge 
Michael Mihm took senior status. 

Jim Shadid is a leading figure in the Peoria legal community. He 
was born in Peoria and many believe he got his start in life in a 
favorable way because he knew how to play ball. Specifically, he 
was quite a baseball player for the Bradley University Braves. He 
was a two-time team MVP and inducted into the Bradley Athletics 
Hall of Fame. 

After graduation, he played a season of minor league baseball, 
and then turned his talents to the law. He was first appointed as 
circuit judge in 2001; won retention elections, which require 60 per-
cent of the vote, I might add, in 2002 and 2008; presided over 300 
trials and thousands of pleas and sentencing. 

Prior to his service on the state bench, he worked as an attorney 
in private practice, public defender, commissioner on the Illinois 
Court of Claims, and assistant attorney general. 

In addition to his broad experience on the bench and in the law 
office, he has an impressive record in the Peoria community, tenure 
as president of the Boys and Girls Club, and has service on the 
boards of numerous other organizations. 

Finally, I will note that Judge Shadid was the first Arab-Amer-
ican to serve as a state judge in Illinois. Upon his confirmation, if 
the Committee gives approval, he will be the only Arab-American 
Federal judge in our state. 

There is a large Arab-American community in Peoria, including 
my friend, former colleague, and current Secretary of the Depart-
ment of Transportation, Ray LaHood. So I know this community is 
very proud of Judge Shadid. 

A word about Sue Myerscough. She has been nominated to fill 
the Springfield-based seat vacated by the retirement of Judge 
Jeanne Scott, who has long been a prominent figure herself on the 
Springfield legal landscape. 

Sue Myerscough has over 23 years of judicial experience, cur-
rently serves as an elected justice of the Illinois Fourth District Ap-
pellate Court. 

A native of Springfield, she earned her BA and law degree from 
Southern Illinois University and began her career as a law clerk 
for Judge Harold Baker of the Central District. Following that, she 
was in private practice for 6 years. She was appointed as associate 
judge in 1987, elected full circuit judge in 1990; and, during her 11 
years as trial judge, she presided over thousands of bench and jury 
trials, including the most complex civil litigation and murder trials. 

In 1998, Justice Myerscough was elected to her current seat on 
the Illinois appellate court; in 2008, won her retention election; 
and, during her 12 years on that court, has authored over 1,200 de-
cisions on a wide range of issues. 

She has worked actively to promote legal education for school 
children and, since 2001, has served on the board of visitors for the 
SIU Law School. Since 1994, she has served as adjunct professor 
at the SIU School of Medicine, an institution where I also had the 
privilege of a non-paid teaching job. 
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Ms. TOTENBERG. And I did forget my sister, Jill Totenberg, and 
that would be like I’m going to be really in trouble. But she’s right 
there. I can hear her whispering. 

Senator DURBIN. Judge Boasberg. 

STATEMENT OF JUDGE JAMES E. BOASBERG, NOMINATED TO 
BE UNITED STATES DISTRICT JUDGE FOR THE DISTRICT OF 
COLUMBIA 

Judge BOASBERG. Thank you very much. I am also very honored 
to be here and would like to introduce my family. I’ll start with my 
father, Tersh Boasberg, who is here. My mother, Sally Boasberg, 
would very much like to be here. She’s, however, in the hospital re-
covering from cancer surgery, but the good news is she is watching 
on the Webcast, which is being engineered by my sister, Margaret, 
who is with her in the hospital. So they’re watching now. 

My other sister, Melissa Boasberg, is here, and she is also rep-
resenting my brother, Tom Boasberg, who now has the job that 
now Senator Michael Bennett from Colorado formerly had as the 
superintendent of the public schools in Denver. 

I’d also like to mention my wife, Liddy Manson, who is here, and 
also my children; my son, Daniel, and my twin daughters, Kath-
arine and Anne. And as impressed as they are by this August pro-
ceeding, I think they’re even more excited that they got out of 
school early. 

Senator DURBIN. Thank you very much. 
Ms. Jackson. 
[The biographical information follow.] 
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STATEMENT OF AMY BERMAN JACKSON, NOMINATED TO BE 
UNITED STATES DISTRICT JUDGE FOR THE DISTRICT OF CO-
LUMBIA 

Ms. JACKSON. Thank you, Senator. I would first like to thank you 
and the Committee for considering my nomination and for sched-
uling this hearing. I would like to thank President Obama for 
nominating me. It’s an extraordinary honor and I will certainly 
dedicated myself, if confirmed, to living up to the confidence he has 
placed in me. 

I would like to also thank Congresswoman Norton not only for 
recommending me to the President, but for establishing a commis-
sion and a process that enabled anyone to fill out an application 
and be considered. 

I would like to introduce to you family members who are here 
and mention some who can’t be here. It is very humbling to be in 
this room and realize that it was my grandparents who came here 
on a boat, all four of them, to this country, with nothing, to escape 
oppression. They valued education more than anything else and it 
is through their hard work and their dreams that I sit here today. 

They certainly paved the road for me and it—really carpeted, to 
tell you the truth—and it was their lifelong commitment to service 
and learning and family that has been instilled in me. 

My grandmother, Lena Sauber, who can’t be here, is represented 
by the necklace that I’m wearing. I may be your first nominee to 
ever introduce her jewelry. But I wear that to remember the 
woman who came here, learned the language, became a citizen, 
was a suffragette, raised three daughters, and ran a business, and 
I know that she is connected to me and watching here today. 

With me here today is my mother, Mildred Berman. She is here 
today and I would say she’s always been there. She was the wel-
coming presence every day when I came home from school to greet 
me and have the perfect snack and in her house, I grew up bliss-
fully unaware that there was anything that I couldn’t do when I 
grew up as long as I got off the phone and did my homework. 

I would like to introduce other members of my family who are 
here to support me. My cousin, Helen Schlossberg-Cohen, and my 
father’s sister, Rose Abelson. 

I’m also supported here today by my husband, Darryl Jackson. 
We met in the U.S. attorney’s office many years ago and we’ve al-
ways both been committed to returning to public service. He was 
able to do it when President Bush nominated him to an assistant 
secretary’s position, and I’m very thankful that he has agreed that 
it’s my turn, and that he has supported me every step of the way. 

I, unfortunately, am not joined today by my two handsome and 
brilliant sons, David and Matthew. They have recently been deliv-
ered to college and so they’re unable to be here. But I hope that 
they’re watching the Webcast and if not, I am sure it is because 
they are studying very hard. 

I have been blessed as a lawyer to have the good fortune to only 
work at places with people I loved and people I admired and re-
spected. My colleagues—many of my colleagues from Trout 
Cacheris are here. And it’s such a small firm, I think I can say that 
Trout Cacheris is here. 
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I am so honored by the fact that Plato Cacheris and my other 
partners have all come. But I would like to especially mention Bob 
Trout and John Richards, who gave me the gift of a lifetime when 
they asked me to join their small firm. And my partner and friend, 
Gloria Solomon, who was the first person I told that I planned to 
fill out the application for Congresswoman Norton and who did not 
laugh and who has been thrilled and supporting me every step of 
the way, along with so many of the women that I count among my 
close friends who are here today, Jennifer Levy, Ruth Kassinger, 
Maureen Asterbody (ph), Susan Morrow, Melanie Ferrara, and my 
many friends who I hope have been able to watch. 

To conclude, I really want to talk the most about the two people 
who can’t be here today; my late brother, Gordon Berman, and my 
father, Barnett Berman. I’ve always been touched by the line in the 
Memorial Prayer that says you honor your loves ones, your lost rel-
atives, by standing up and pursuing the ideals that they stood for. 

My brother stood for using your law degree to pursue justice. 
And my father was not a lawyer. He was a doctor, but he was one 
of those old-fashioned kind of physicians who believed that you 
treat the patient who has the disease and not the disease who has 
the patient. 

He wrote me a letter on my last day of law school and he said 
to me that it was expected that I would use my law degree and the 
gifts that he thought I had for something larger than just private 
concerns. He said, ‘‘Of you, more is expected.’’ 

I have that letter with me today. I know he is here with me 
today and I trust that he would say that this is what he had in 
mind. 

Thank you. 
Senator DURBIN. Thank you very much. 
Judge Shadid. 
[The biographical information follow.] 
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Senator DURBIN. Thanks very much. Well, thank you all for the 
introductions of your family and friends who came with you today. 
I know that none of us come here by ourselves. There are many 
things that inspire us and those who stand alongside us on life’s 
journey. 

I will ask a few questions of a pretty general nature, because as 
Senator Sessions mentioned earlier and for the record, you have 
been investigated inside and out. You have been asked the ques-
tions by many and you have faced a lot of briefings and other 
things that prepare you undoubtedly for this hearing. 

Some of the members who were not in attendance may have 
their own particular questions that they may ask. 

Ms. Totenberg, one of the most important things for a judge is 
to make certain that they focus on the facts in the courtroom and 
the law and are not influenced by outside sources. 

Can you give the assurance to this Committee that when you 
make your decisions, you will not be affected by anything said on 
NPR Radio? 

[Laughter.] 
Ms. TOTENBERG. I am very proud of my sister, who is not in the 

country right now, and I can assure you that I will not be influ-
enced by her. We have—I have had to operate in the same legal 
world, in a larger sense, for some time, but I am very used to being 
extremely independent and I think that that’s the—obviously, I 
have absolutely complete commitment to implementing the role of 
a district court judge on an independent basis and hearing the 
facts and making my own conclusions based on applicable law and 
without regard to NPR. 

Senator DURBIN. Since there are no Republicans present—well, 
never mind. 

[Laughter.] 
Senator DURBIN. Now, you had an interesting case that you 

served on as a mediator involving a group of students who asserted 
a school district’s prohibition of clothing depicting the Confederate 
flag violated their First Amendment rights. And I take it that this 
took place in Georgia, in Atlanta. 

Ms. TOTENBERG. In south Georgia. 
Senator DURBIN. As the mediator, you had to try to balance the 

school district’s legitimate educational policy interest against the 
constitutional interests of the students. 

Tell me what you took into consideration in that mediation and 
how it ended. 

Ms. TOTENBERG. Well, of course, at one level, you never know 
what happens after you think you’ve got the settlement done. But 
what you had to take into consideration was that the school district 
has a very strong interest in making all students feel comfortable 
and be prepared to focus on the central mission of schools, edu-
cation, and not to feel that they are subject to humiliation because 
of what somebody else may be wearing on their tee shirt. 

And on the other hand, students have a real First Amendment 
right under Tinker to express their viewpoints. And so the question 
really was how to accommodate those interests so that it would not 
be an impossible situation for other students attending the school, 
for the school district to be in a position where it can say ‘‘We care 
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about all students and we want to make all students feel that they 
are learning and functioning in a nondiscriminatory, welcome edu-
cational environment. 

And I think the resolution ultimately was some degree of control 
over what the nature of the tee shirts were that the students found 
acceptable, where they could express themselves, but that there 
would be some limits on what would be worn on their tee shirts. 

Now, it’s some years ago, so there may have been some other as-
pects of the resolution, as well. But I think that was really what 
we were trying to do and because it was a mediation as opposed 
to an arbitration, there was a real opportunity to work with people, 
to talk about what are these interests and how do you need to ad-
dress these for the future. 

Senator DURBIN. My background here does not say how it ended. 
Ms. TOTENBERG. Well, that’s pretty much how it ended, was that 

there was a—I don’t know what—there might have been attorney’s 
fees or anything else, but they had this resolution where they were 
going to agree; as far as I understood, that there would be some 
policy from the school district that could, to some extent, restrict 
clothing, which is normally allowed, in fact, in school districts to 
have clothing policies; but at the same time, some amount of ex-
pressions allowed on the clothing, but it cannot be offensive. 

And so I think that really was the scope of what was going to 
be the expression on the tee shirts was the resolution. 

Senator DURBIN. Judge Myerscough, you spent a number of years 
as a trial court judge, handling civil and criminal cases, and then 
on the appellate court for a number of years, as well, and now 
seeking to return to the trial level in the Federal courts. 

I know you have thought through how that would change your 
approach on the bench. But I would like to ask you the question 
that I will ask the others, as well. 

I had a gentleman named Scott Lassar, who was a U.S. attorney 
in Chicago, who was seeking reappointment and he came for an 
interview before me and Senator Carol Moseley Braun, and I asked 
him, in the Federal court system, in the criminal process, at what 
point are the scales balanced. At what point can the criminal de-
fendant really believe that they have as much power as the pros-
ecutor in terms of asserting their constitutional rights and assert-
ing their innocence, which most do? 

And he said to me, ‘‘When the jury is picked. Until the jury is 
selected, the government has all the power with grand juries, with 
investigations, with the things that can be asked of potential crimi-
nal defendants and witnesses.’’ He said, ‘‘The tables are not bal-
anced at that point. The scales aren’t balanced until the jury is 
chosen and at that point, there is balance in the process.’’ 

What is our observation, having been witness to and part of that 
process for so many years? 

Judge MYERSCOUGH. I disagree with him. I believe that the 
scales are balanced from the moment that party walks into my 
courtroom. 

I’ve been a former teacher. I taught French and English. I was 
a litigator. I defended police officers and I defended doctors, law-
yers, and then I went on the bench and I held every position there 
is in every docket at the trial court, whether associate judge, crimi-
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nal, civil. And the last 12 years I’ve spent observing what happens 
in the trial court. 

And I believe that what I can do in the courtroom is what I have 
done for the last 23 years, which is give every litigant my full at-
tention, whether it’s the government or it’s the defendant, and 
apply the law to the facts and give that defendant—if it’s a jury 
trial he wants, a jury trial. And then if he chooses to plead, which 
very often happens in Federal court, then I will apply, as in-
structed by the Supreme Court, the sentencing guidelines, the com-
mentary to the guidelines, and then listen to the government and 
the defendant in imposing my sentence accordingly and explain the 
reasons for my sentence. 

Senator DURBIN. I think the point he was driving at was before 
the courtroom, before the case comes to the courtroom, whether 
there is a balance or fairness in the process or whether there is 
more power on the government side. 

So before the courtroom, before anyone comes before you, what 
is your impression of the process leading up to that? 

Judge MYERSCOUGH. Well, there is substantially more manpower 
with the U.S. attorney’s office. They’re very talented prosecutors. 
They have a backup in their investigators that does not exist with 
the public defender’s office. 

But I have to say, at least in the Central District, in Springfield, 
in the county court and the U.S. attorney’s office and the public de-
fender’s office, we have exceptional representation for defendants. 

Senator DURBIN. Judge Boasberg, what is your impression? 
Judge BOASBERG. I think that I would agree that the scales are 

not imbalanced to the extent that there are many practices that en-
able a defendant to even the scales. The government, of course, has 
to obtain an indictment through a grand jury process. They can’t 
simply arrest someone or file a complaint. They actually have to 
get him indicted. 

And as an assistant United States attorney who dealt with grand 
juries on a regular basis, I believe that many are skeptical, that 
many are interested, particularly in the District of Columbia, in 
hearing a great deal about the facts and the law before voting to 
indict. 

After indictment, there’s broad discovery under Rule 16. There 
are Brady obligations the government must comply with, which, 
again, I took seriously as a prosecutor and, if confirmed, would en-
force as a judge. And then, of course, there are motions to suppress, 
motions in limine, and other different pleadings that the defense 
can file. 

So that by the time the case is actually queued up for trial, a 
great deal has occurred and then if the playing field is not balanced 
at that point, it’s the evidence that imbalances it rather than the 
procedures. 

Senator DURBIN. Judge Shadid, you were a defense attorney be-
fore ascending to the bench. What is your impression? 

Judge SHADID. My impression, Senator, and thank you for the 
question, is that you have to always keep in mind that this is a 
process and that the founding fathers thought of this process and 
built into the Constitution safeguards for criminal defendants in 
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the Fourth Amendment, the Fifth Amendment, and a number of 
others. 

And those safeguards although maybe don’t stop initially from a 
grand jury indictment or an arrest, but they are built in so that 
when a competent lawyer is appointed to represent the defendant, 
that the rules and the responsibilities of the government are in 
place to protect that person’s rights and address any wrongs that 
may have occurred. 

Senator DURBIN. Ms. Jackson, along that same line, I had an op-
portunity—we have an interesting tradition that is about 6 or 8 
years old now that every 2 years, when a new Senate is elected, 
we have dinner with the Supreme Court. 

I do not know who—I think Senator Daschle actually came up 
with the original idea. But it is an interesting trek across the street 
to gather in the hallway of the Supreme Court and to actually sit 
down with a Supreme Court justice for an informal evening. 

I had an opportunity last year to sit with Justice Kennedy and 
I said to him at that point that I was going to be chair of the Crime 
Subcommittee of the Senate Judiciary Committee, which I chaired 
for a short time before Senator Specter took it over. 

I said to him, ‘‘What do you think ought to be my priority? What 
should I look at when it comes to the criminal justice system in 
America, from your perspective?’’ And he said, ‘‘Look at our system 
of corrections, incarceration.’’ He said, ‘‘There won’t be a single jus-
tice here, I don’t believe, who wouldn’t agree with me that some-
thing needs to be done.’’ 

We incarcerate so many people in America under circumstances 
which many have challenged, and, of course, hope that each one 
has gone through a just process, reaching that conclusion. But for 
some reason, America has such a high level of incarceration in our 
institutions and there are serious questions, in his mind. 

Now, I understand that a judge is not going to set the sentencing 
standards that the Congress is responsible for and is restricted in 
terms of evidence and the rules of evidence and the like. But what 
is your thought, as you reflect on your background as a prosecutor 
and a defense attorney, on those two elements? 

Ms. JACKSON. I think my background leads me to a place where 
I see the role of the district court judge as ensuring that both sides 
get a completely full and fair hearing. I believe strongly in the im-
portance of vigorous law enforcement, but I also believe strongly in 
the presumption of innocence and the rights of a defendant to be 
recognized at trial. 

And fortunately, the policy question of what should be done 
about the corrections system was properly placed in your lap and 
not mine, but I will certainly be attentive to my role to make sure 
that if anyone is committed to that system, it would be after a 
scrupulously fair trial. 

Senator DURBIN. I would like to ask, Ms. Totenberg, you served 
as a monitor or in a special master capacity on two Federal district 
courts. 

Ms. TOTENBERG. Right. 
Senator DURBIN. You were appointed by the DC district court to 

monitor a consent degree involving the city’s special education sys-
tem and you were appointed by the district court for the district 
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of Maryland to serve as special master in connection with litigation 
over the special education system in Baltimore. 

How has your experience working in these capacities prepared 
you or given you some background that would be helpful as a dis-
trict judge? 

Ms. TOTENBERG. Thank you very much for the question. The ex-
periences in total have given me a very deep understanding, in 
fact, of how to move cases, how to manage cases. 

The opportunity, as I said in my introduction, of working with 
both Judge Garbis and Judge Friedman has been extraordinarily 
educational. We’ve talked about all aspects of the case. They are 
complex cases which involve a variety of phases, and I think that 
that breadth of experience in complex litigation with multiple par-
ties and, frankly, ever-changing proceedings will be extremely help-
ful in handling some of the more challenging cases that do come 
into the Federal courts, whether they be in the area of antitrust 
or in mass tort cases or in class actions. 

I think it’s really invaluable experience and I feel I have been 
truly tutored by the best. 

Senator DURBIN. Judge Boasberg, my staff had a question pre-
pared here, which said you may or may not remember that I 
chaired your Senate nomination hearing a few years back, but you 
have already reminded me that you did and that I gave a book to 
one of your children at that time, and it is certainly a pleasure to 
see you here today. 

You were confirmed after my hearing by a vote of 98–0, and I 
wish you the same good luck in this undertaking. But I asked you 
at that time in 2002, in your nomination hearing before the Com-
mittee on Governmental Affairs, about your thoughts on judicial 
temperament. 

Well, here we are 8 years later and I would like to know what 
you think about what you have seen in a courtroom and how im-
portant the temperament issue is when it comes to the administra-
tion of justice. 

Judge BOASBERG. Thank you, Senator. I do remember it well. In 
fact, the book that you gave my then 5-year-old son about Abraham 
Lincoln’s top hat is in my briefcase today, although my now 14- 
year-old son, I think, is almost as tall as Abraham Lincoln without 
the hat. 

It’s been something that’s obviously been extremely important to 
me throughout my time. I can say that I’ve never flown off the han-
dle and held anyone in criminal contempt in the 8-plus years I’ve 
been a judge, and I think that judges who are best able to control 
their courtrooms are ones who don’t threaten contempt all the 
time. And I can say that I haven’t threatened it or issued any order 
of holding someone in criminal contempt in my time. 

I think that it’s not always easy for any of us, particularly those 
who have had young children, to be as patient as we would like to 
be all the time, but I have certainly endeavored to do so and have 
endeavored to cultivate such a reputation and would hope to con-
tinue that, if fortunate enough to be confirmed. 

Senator DURBIN. Judge Myerscough, the issue of judicial tem-
perament? You were a practicing attorney before you were on the 
bench. 
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Judge MYERSCOUGH. I believe it’s very important and I, luckily, 
walk in a long line of predecessors who have shown extreme judi-
cial temperament. I would like to say I have followed in their foot-
steps with my own temperament. In the last 23 years, I have not 
held anyone in contempt. 

But I think what’s most important in terms of patience is the 
need to move the case should not outweigh the need to listen to the 
parties and to listen to the evidence in the case. 

We do have a backlog, a terrible backlog, and it will be taken 
care of. I will work the extra hours to do that, but I will not do 
that at the expense of shortening the evidence that’s to be pre-
sented in my courtroom. 

Senator DURBIN. Judge Shadid, you faced that, did you not, when 
you faced the backlog in your own court? 

Judge SHADID. I did. But if I may, I’m happy to hear Justice 
Myerscough offer to work the extra hours. 

I did face this. We did have a backlog, it was pointed out earlier, 
and the matter was resolved by just, I think, paying attention to 
detail. 

But more importantly or as importantly, I think there are a 
number of qualities that make a fine trial judge and temperament 
has to be one of them. I believe the trial courts are the gatekeeper 
for the public’s first entry into the justice system or the judicial 
system and, as a result, they set the tone for the public’s confidence 
in the system, and I think they do that best by even-handed, fair- 
minded disposition, with a level playing field. 

Thank you. 
Senator DURBIN. Ms. Jackson, you have been in the courtroom 

and seen it from both tables in terms of the issue of judicial tem-
perament. What would you say? 

Ms. JACKSON. Well, I think, certainly, my trial experience has 
given me a good reason to understand the importance of judicial 
temperament. Obviously, I have not served as a judge, but I would 
hope that what my background investigation has revealed is that 
of all the many things that can be said about me, that I am a real 
person and I relate to other people from all walks of life. 

And I think that ability to connect and to understand will inform 
my judging, hopefully, inform my temperament and help me to 
achieve the goal that I have, which is to rule efficiently, because 
I think people are waiting for your rulings, and to rule clearly, be-
cause I think people need to understand them. 

Senator DURBIN. Well, I thank you all for your patience and 
waiting while we recessed and returned. And I thank all the 
friends and family who have gathered today on your behalf. 

The record is going to remain open for 1 week for additional let-
ters, statements and questions from Committee members and I 
would ask you, if you receive those questions, to try to respond 
promptly. The process in the Judiciary Committee will undoubtedly 
be explained to you about matters coming on the Committee cal-
endar and then most likely held over a week. So the sooner we can 
complete the record, the better and more likely that if there is a 
positive vote from the Committee—and I hope for all of you there 
will be—that we can move it to the floor for consideration before 
the end of this calendar year. 
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I thank everyone for being here today. And this Committee will 
stand adjourned. 

[Whereupon, at 4:07 p.m., the hearing was adjourned.] 
[Questions and answers and submissions for the record follow.] 
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