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L INTRODUCTION

Having weighed all the evidence and assessed the credibility of the witnesses, the jury in
this case unanimously found that the asserted claims of the 761 patent are invalid because
Leader offered to sell and publicly disclosed its claimed invention more than one year before the
effective filing date of the *761 patent application. The jury also unanimously concluded that
Facebook does not control or direct the actions of its users or employees. Because Leader
provides no basis for setting aside any of these findings, its motion should be denied.

With respect to the jury’s findings of invalidity, Leader’s principal argument is that
Facebook did not show that Leader2Leader, the product that it offered for sale and publicly
demonstrated before the critical date, embodied the asserted claims of the *761 patent. This
argument ignores the fact that Leader repeatedly admitted, in sworn interrogatory responses, in
pre-trial deposition testimony and in trial testimony, that Leader2Leader embodied the asserted
claims. The sole question for the jury was not whether the product embodied the claims, but
when it did so. The answer to that question turned on the credibility of Mr. McKibben and
whether the jury believed his (1) pre-trial deposition testimony in which he could not identify
any prior version of Leader2Leader that did not embody the asserted claims; or (2) his concocted
and contradictory “recollection” at trial that Leader2Leader did not embody the asserted claims
until shortly before December 11, 2002. The jury was entitled to discount Mr. McKibben’s
contradictory story at trial in assessing his credibility and weighing the evidence — and it did so.

The jury also heard substantial evidence supporting the other elements of the on sale and
public use defenses. The evidence at trial established that Leader made commercial offers for
sale of Leader2Leader to at least three third parties, which included specific quantities, pricing,
and delivery terms among others. The evidence also established that, more than one year before
the effective filing date of the *761 patent, Leader discussed Leader2Leader with third parties
more than a thousand times and demonstrated the product in fully operational form to numerous
of those third parties. Because even one offer for sale or unprotected disclosure invalidates a

patent, the jury had more than substantial evidence to find an invalidating public use.

1
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The jury also properly concluded that the provisional application did not disclose all
elements of any of the asserted claims. The jury heard named inventor Jeff Lamb testify under
oath at his deposition that Leader’s provisional application lacked support for at least one
element of each asserted claim of the 761 patent. Mr. Lamb’s conclusion was supported by
expert testimony at trial. The jury certainly had sufficient evidence to conclude — and did in fact
conclude - that the claims were not entitled to the provisional application’s filing date.

With regard to Leader’s infringement claims, the jury properly concluded that Leader did
not establish that Facebook controlled or directed the actions of its users or employees. This is
an essential element of all of Leader’s theories of infringement. The sole evidence Leader
submitted to show control or direction of users was Facebook’s terms of service, which are
insufficient. Leader offered no evidence that Facebook controls or directs its own employees
with respect to any of the steps recited in the asserted claims. As explained below and in
Facebook’s co-pending Motion for Judgment as a Matter of Law (Motion No. 1), the Federal
Circuit has repeatedly affirmed summary judgment or IMOL against plaintiffs that presented
considerably more evidence of control or direction than Leader presented here. For the
foregoing reasons and the reasons explained below, Leader’s motion should be denied.

II. ARGUMENT

A. Leader Failed To Preserve Its Grounds for Judgment as a Matter of Law

As a threshold matter, Leader’s motion should be denied as procedurally barred because
Leader failed to make an adequate pre-verdict motion to preserve the specific grounds argued in
its post-trial motion. Third Circuit law is clear that: “A motion for judgment as a matter of law
pursuant to Rule 50(b) must be preceded by a Rule 50(a) motion sufficiently specific to afford
the party against whom the motion is directed with an opportunity to cure possible defects in

proof which otherwise might make its case legally insufficient.” Lightning Lube, Inc. v. Witco
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Corp., 4 F.3d 1153, 1173 (3d Cir. 1993) (emphasis in original)." A motion brought under Rule
50(a) “may be made at any time before the case is submitted to the jury. The motion must
specify the judgment sought and the law and facts that entitle the movant to the judgment.” Fed.
R. Civ. P. 50(a)(2). Accordingly, “a [party’s] failure to raise an issue in a Rule 50(a)(2) motion
with sufficient specificity to put the [other party] on notice waives the [moving party’s] right to
raise the issue in their Rule 50(b) motion.” Williams v. Runyon, 130 F.3d 568, 571-72 (3d Cir.
1997). Because Leader did not comply with the specificity requirements of Rule 50(a), its
“renewed” motion under Rule 50(b) fails as a matter of law.
1. Leader’s Pre-Verdict Motions Were Inadequate Under Rule 50(a)
Leader’s entire pre-verdict motion under Rule 50(a), as to both the on sale and public use

defenses, was limited to the following statement:

Number three, judgment as a matter of law that the invention
covered by any of the asserted claims of U.S. Patent Number
7,139,761 was not in public use or on sale by Leader Technologies
more than one year prior to the effective filing date and the
asserted claims of U.S. Patent Number 7,139,761 are therefore not
invalid for that reason.

Ex.” A at 1714:3-10.

Leader did not identify a single basis for its motion, providing Facebook with no
opportunity to cure the alleged evidentiary deficiencies Leader now argues in its opening brief.
See D.I. 626 at 4-11. Leader therefore waived its right to bring a motion for judgment as a
matter of law on the on sale/public use defenses under Rule 50(b). Leader also failed to make
any pre-verdict motion several other issues it now raises in its opening brief, specifically whether

Facebook exercised “control or direction” over its users and employees, or whether the offers for

" Third Circuit law governs the question of whether Leader’s pre-verdict IMOL motion was

sufficient under Rule 50(a). See, e.g., Duro-Last, Inc. v. Custom Seal, Inc., 321 F.3d 1098, 1106
(Fed. Cir. 2003) (regional circuit law governs procedure for new trial and JMOL motions).

® Citations to “Ex. " refer to cited exhibits attached to the Declaration of Jeffrey T. Norberg in
Support of Facebook’s Opposition to Leader’s Motion for Judgment as a Matter of Law and
Motion for New Trial, filed concurrently herewith.
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sale and public uses of Leader2Leader were “experimental uses.” Because Leader failed to even
mention these issues in its pre-verdict JMOLs, it is barred from raising those issues now.
2. Leader’s Post-Verdict “Rule 50(a)” Motion Was Without Legal Effect
Rule 50(a) is clear that a motion under that rule must be filed “before the case is
submitted to the jury.” Fed. R. Civ. P. 50(a)(2). Leader told the Court after making its oral
JMOL motions that it reserved the right to file a written submission on its Rule 50(a) motion.
See Ex. A at 1733:24-1734:4. Leader did not file that submission, however, until six days after
the jury verdict was entered. D.I. 612. That post-verdict “Rule 50(a)” motion, for the first time,
articulated grounds for Leader’s pre-verdict oral motions and made additional motions that were
never previously made. Leader’s belated motion is a nullity that must be disregarded in
determining whether Leader complied with the specificity requirements of Rule 50(a).
Leader will likely argue that the Court gave it permission to file its post-verdict belated
Rule 50(a) motion, but such an argument is unavailing. On the last day of trial and after
apparently realizing that it had neglected to file its promised written Rule 50(a) submission,
Leader requested for permission to file its motion after the verdict. The Court indicated that this
was “acceptable,” but the Court never authorized Leader to exceed the scope of its oral pre-
verdict JMOL motions, nor did it excuse Leader from the specificity requirements of Rule 50(a).
See Ex. A at 1898:10-19. Nor could it have. Allowing a party to articulate its Rule 50(a)
grounds after the verdict, too late for the opposing party to address those alleged deficiencies in
its proof, would defeat the very purpose of the rule. See Fed. R. Civ. P. 50, Advisory Committee
Notes to 1991 Amendment (“Paragraph (a)(2) retains the requirement that a motion for judgment
be made prior to the close of the trial, subject to renewal after a jury verdict has been rendered.
The purpose of this requirement is to assure the responding party an opportunity to cure any
deficiency in that party’s proof that may have been overlooked until called to the party’s
attention by a late motion for judgment.”). Leader’s renewed motion under Rule 50(b) must
therefore be judged entirely by the content of Leader’s pre-verdict oral JMOL motions, which

were insufficient for the reasons discussed above.
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B. Substantial Evidence Supports The Jury’s Findings Against Leader

In order to prevail on its JMOL motion, Leader must show that, “viewing the evidence in
the light most favorable to the nonmovant and giving it the advantage of every fair and
reasonable inference, there is insufficient evidence from which a jury” could have made the
findings that it did. Lightning Lube, 4 F.3d at 1166 (citing Wittekamp v. Gulf & Western Inc.,
991 F.2d 1137, 1141 (3d Cir. 1993)). “Credibility determinations, the weighing of the evidence,
and the drawing of legitimate inferences from the facts are jury functions, not those of a judge.”
Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150-51 (2000) (citation omitted). As
explained below, the jury’s findings that the asserted claims were invalid under 35 U.S.C. §
102(b), and that Leader failed to prove that Facebook controls or directs the actions of its users

and employees, are supported by substantial evidence.

1. Substantial Evidence Supported The Jury’s Verdict of Invalidity
Based on the On-Sale Bar

Facebook prevailed on its on-sale bar defense by presenting the jury with clear and
convincing evidence that (1) Leader2Leader, which embodied the asserted claims of the ’761
patent, was subject to a commercial offer for sale more than one year prior to the patent’s
effective date; and that (2) the invention was ready for patenting. See Pfaffv. Wells Elecs., Inc.,

525 U.S. 55, 67 (1998). The jury heard ample evidence as to both elements.

a. Substantial Evidence Supported the Jury’s Finding that
Leader2Leader Embodied the Asserted Claims

Leader devotes a substantial portion of its opening brief to the assertion that Facebook
did not present sufficient evidence that Leader2Leader embodied the asserted claims of the *761
patent. Leader’s primary argument is that Facebook was required to conduct an element-by-
element technical comparison of Leader2Leader against the claims of the *761 patent. Federal
Circuit law is clear, however, that no such requirement exists: “That the offered product is in

fact the claimed invention may be established by any relevant evidence, such as memoranda,

drawings, correspondence, and testimony of witnesses.” Sonoscan, Inc. v. Sonotek, Inc., 936

F.2d 1261, 1263 (Fed. Cir. 1991) (quoting RCA Corp. v. Data Gen. Corp., 887 F.2d 1056, 1060
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(Fed. Cir. 1989)) (emphasis added). For example, the Federal Circuit has repeatedly held that
when a patent owner admits in litigation that a particular product practices the claimed invention,
that admission is sufficient to sustain the defendant’s burden that the product anticipates the
claims for purposes of an on sale bar. See, e.g., Vanmoor v. Wal-Mart Stores, Inc., 201 F.3d
1363, 1366 (Fed. Cir. 2000); Evans Cooling Sys., Inc. v. Gen. Motors Corp., 125 F.3d 1448,
1451 (Fed. Cir. 1997); see also Cummings v. Adidas USA, No. 08 Civ. 9860(SAS), 2010 WL
2076975, at *4 (S.D.N.Y. May 24, 2010). The cases cited in Leader’s opening brief address the
situation in which the parties disagree on the question of whether the offered product ever
practiced the claimed invention. Those cases have no applicability when, as here, the accused
infringer relies on the patent owner’s own admissions to show that the offered product embodies
the claimed invention.

In Vanmoor, for example, the Federal Circuit affirmed summary judgment of invalidity
based on pre-critical date sales of caulking gun cartridges. 201 F.3d at 1365. The court rejected
the patent holder’s argument that the defendants had not carried their burden of establishing that
“the cartridges that were the subject of the pre-critical date sales anticipated the claims of [the]
patent.” Id. at 1366. The court explained that although the defendants “bore the burden of
proving that the cartridges that were the subject of the pre-critical date sales anticipated [the
patent], that burden was satisfied by [plaintiff’s] allegation that the accused cartridges infringe
[the patent].” Id.; see also Cummings, 2010 WL 2076975, at *4 (accused infringer met its
burden under Vammoor by relying on patentee’s allegations and discovery admissions that
accused products embody the asserted claims).

To prove that Leader2Leader practiced the asserted claims, Facebook presented Leader’s
sworn interrogatory responses, the deposition testimony of Mr. McKibben and documentary
evidence. See Ex. A at 1201:15-21, 1377:14-19; Ex. B (DTX0963-R); Ex. C (DTX0969-R); Ex.
D (DTXO0179) at LTI 048198, 203. In particular, Facebook presented two interrogatory
responses in which Leader admitted that “Leader2Leader® powered by the Digital

Leaderboard® engine is covered by the *761 Patent.” Id. Ex. B (DTX0963-R) at 4; see also Ex.
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C (DTX 0969-R) at 46 (“Leader2Leader® powered by the Digital Leaderboard® engine
embodies the following asserted claims of the 761 Patent: 1-17, 21, 23-26, 29, and 31-34.”).
These admissions were unequivocal and not qualified in any way. Each of the three pre-critical
date commercial offers for sale introduced by Facebook was for Leader2L.eader. The earliest of
those three offers in January 2002, for example, was for the “Digital Leaderboard™ System
software . . . supplied under the brand name Leader2Leader™ . . ..” Ex. D (DTX0179) at
LTI 048200. Leader’s unqualified interrogatory admissions would have been sufficient,
standing alone, to carry Facebook’s burden of proof on his issue. But there was more.

Facebook also presented the pre-trial deposition testimony of Mr. McKibben, testifying
as Leader’s founder, CEO, lead inventor of the *761 patent and Leader’s corporate designee
under Rule 30(b)(6) on the topic of whether Leader2Leader practices the asserted claims.” Mr.
McKibben confirmed during that deposition that Leader2Leader practices the claims of the *761
patent. /d. Ex. A at 1201:15-21. When asked whether he could identify any previous version of

Leader2Leader that did not practice the claims, Mr. McKibben testified that he could not:

Q. Can you identify any iteration of the Leader2Leader
product that, in your opinion, did not implement what’s
claimed in the *761 patent?

A. That was a long time ago. I — I can’t point back to a
specific point.

Id. Ex. A at 1377:14-19.
In an attempt to avoid its interrogatory responses and other pre-trial admissions, Leader

came up with an entirely new story at trial — that Leader2Leader did not incorporate the

> Mr. McKibben served as Leader’s Rule 30(b)(6) designee as to all deposition topics specified

in Facebook’s notice. Two of those topics dealt directly with the identity of versions of
Leader2Leader that practiced the *761 patent. See Ex. E at 5 (Topic 14: “The identity of each
version or each LTI product and/or service that LTI contends practices one or more asserted
claims of the ’761 Patent, including Leader2Leader, and the manner in which such product
and/or service allegedly practices the claimed invention.”), id. at 4 (Topic No. 5: “The
conception, design, research, experimental work, development, reduction to practice,
examination, analysis, testing, evaluation, sales, marketing and public use of each version of
each LTI product, including Leader2Leader.”).
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technology of the ’761 patent until shortly before the filing of Leader’s provisional patent
application on December 11, 2002. See Ex. A at 1316:2-13, 1320:20-1321:16, 1324:23-1325:17,
1327:2-1327:19. In particular, Mr. McKibben asserted at trial that the Leader2Leader product
referenced in Leader’s offers for sale did not practice the claims of the 761 patent because “that
technology was not done until a few days before December 11, 2002.” Ex. A at 1327:7-10.

The question presented to the jury, therefore, was not whether Leader2Leader practiced
the asserted claims of the *761 patent in 2002 (as Leader repeatedly admitted it did), but when.
The answer to that question turned on the credibility of Mr. McKibben’s trial testimony that the
technology of the *761 patent “was not done until a few days before December 11, 2002.” Id. at
1327:9-10. The jury was properly instructed that in weighing that testimony, it should consider
“the witness’s biases, prejudices or interests; the witness’s manner or demeanor on the witness
stand; and all circumstances that, according to the evidence, could affect the credibility of the
testimony.” D.I. 601 at 10, Jury Instruction 1.7. The jury was further instructed that if it could
not reconcile contradictions between Leader’s pre-trial and trial testimony, “it is your duty and
privilege to believe the testimony that, in your judgment, is most believable and disregard any
testimony that, in your judgment, is not believable.” Id. Contrary to Leader’s claim that the jury
was required to disregard the entirety of Mr. McKibben’s testimony if they found him not
credible, the jury was entitled to credit Leader’s and Mr. McKibben’s pre-trial deposition
testimony, and discredit any contrary testimony offered at trial. And that is precisely what it did.

The jury saw Leader’s trial testimony as what it was — a self-serving and last-minute
fabrication to salvage an invalid patent, and the jury’s rejection of it is not subject to attack
through a JMOL motion. See Lighting Lube, 4 F.3d at 1166 (“In determining whether the
evidence is sufficient to sustain [the verdict], the court may not weigh the evidence, determine
the credibility of witnesses, or substitute its version of the facts for the jury’s version.”). As the
Supreme Court has noted, “although the court should review the record as a whole [in
considering a JMOL motion], it must disregard all evidence favorable to the moving party that

the jury is not required to believe.” Reeves, 530 U.S. at 151.
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But even if there was a legal basis to second-guess the jury’s assessment of the evidence,
the jury’s conclusion was clearly a correct one. Mr. McKibben offered no explanation for his
on-the-stand, after-the-fact and surprising recollection of the precise date on which
Leader2Leader first included the invention of the 761 patent. His assertion that the *761
technology “was not done until a few days before December 11, 2002” was unsupported by any
facts. Mr. McKibben did not, for example, identify a single facet of Leader2Leader that
underwent any change in 2002 (or at any other time), let alone any change significant enough to
affect whether or not the product practiced the *761 patent. Mr. McKibben’s proposal to Wright-
Patterson Air Force Base in January 2002 — eleven months before the date Mr. McKibben
claimed at trial that the technology was “done,” portrayed Leader2Leader as a fully-functioning
product for facilitating on-line collaboration. See Ex. D (DTX0179) at LTI 048198, 203. In the
end, Mr. McKibben’s trial testimony depended on the jury believing the implausible notion that
the version of Leader2Leader that Mr. McKibben offered earlier in 2002 — and for which Leader
was seeking many millions of dollars — did not implement the invention on which the entire
product was allegedly based.

In Cummings v. Adidas, supra, Judge Scheindlin of the Southern District of New York
recently entered summary judgment of invalidity based on the on-sale bar under facts strikingly
similar to those presented here. The plaintiff/patentee in that case admitted in discovery that a
particular shoe practiced the asserted claims of the patent. Cummings, 2010 WL 2076975, at *2.
The defendant relied on this admission and filed a motion for summary judgment of invalidity.
The plaintiff sought to avoid the effect of its admissions by arguing that older versions of the
product did not practice the claimed invention. The court rejected this argument, noting that “[i]f
plaintiffs wanted to accuse some AJXV shoes but not others, they had a duty to qualify their
responses appropriately. They did not.” Id. at *5. As in Cummings, if Leader had a basis for
claiming that earlier versions of Leader2Leader did not practice the 761 patent, it would have

qualified its interrogatory responses or identified those versions during Mr. McKibben’s
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deposition, as he was required to do under Rule 30(b)(6). Mr. McKibben’s self-serving attempts
to do so at trial were properly rejected by the jury.*

Finally, even if the jury had credited Mr. McKibben’s implausible story that
Leader2Leader did not practice the *761 patent until “a few days before December 11, 2002,” it
could s#ill have found the claims invalid based on evidence at trial of actual sales or offers of sale
of Leader2Leader to The Limited, Boston Scientific and several other companies that may have
occurred in those same days before the critical date. In particular, Facebook introduced an e-
mail dated December 8, 2002 authored by Mr. McKibben following-up on what he called
“numerous developments on the sales front.” Ex. F (DTX0766); Ex. A at 1304:1-1306:21. In
that e-mail, Mr. McKibben wrote: “We have confirmation now from both the COO, Len
Schlessinger, and the CIO, Jon Ricker [of The Limited], that we will acquire a significant
contract in January for their implementation of Leader2Leader®.” Ex. F (DTX0766) (emphasis
added). In that same document, Mr. McKibben similarly claimed that Leader was “well down
the path toward a contract for us to supply Leader2Leader” to Boston Scientific. Id. The
document continued by discussing other recent efforts to sell Leader2Leader to Netcom
Solutions and “A Major Japanese Bank.” Of course, December 8, 2002 is a “few days” before
December 11, 2002. The jury therefore could have reasonably found that Leader offered to sell
or sold the patented technology even during the “few days” window when Leader now claims the

761 technology was first incorporated into Leader2Leader.

b. Substantial Evidence Supported the Jury’s Finding that the
Invention was the Subject of a Commercial Offer of Sale

Leader’s contention that Facebook did not present sufficient evidence of a commercial

offer for sale is similarly unavailing. Whether a communication qualifies as a commercial offer

* Leader’s claim that co-inventor Jeff Lamb “confirmed” Mr. McKibben’s testimony is false.

D.I. 626 at 10, n.3. At trial Jeff Lamb only testified that his references to Leader2Leader
sometimes included references to other Leader products. Ex. A at 469:8-470:21. Mr. Lamb did
not confirm Mr. McKibben’s on-the-stand sudden recollection that the technology of the patent
was not included in Leader2Leader until just a few days before the filing of the provisional
patent application.
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for purposes of the on sale bar is determined by reference to federal common law. See
Honeywell Int’l, Inc. v. Nikon Corp., 672 F. Supp. 2d 638, 642-43 (D. Del. 2009) (Farnan, J.)
(citing Group One, Ltd. v. Hallmark Cards, Inc., 254 F.3d 1041, 1046 (Fed. Cir. 2001)). Factors
that may be considered in determining whether a “commercial offer” has been made include the
language used by the parties, the circumstances surrounding the making of the offer and whether
the offer includes detailed terms. Honeywell, 672 F. Supp. 2d at 642-43. Leader’s claim that a
reasonable jury could not have found that Leader’s communications to The Limited, Boston
Scientific and Wright Patterson were commercial offers is without merit.

Leader’s written submission to Wright-Patterson Air Force Base (“WPAFB”) identified
Leader as the “offeror” and provided a detailed offer for selling Leader2Leader, including the
number of licenses to be sold (20,000), the price for those licenses ($8,400,000) and the
timeframe for implementation (end of Q1 2002). Ex. D (DTX0179) at LTI 048202, 204-205.
Leader’s written offer to The Limited included the actual word offer: “I’d like to offer you the
following sweetheart deal[,]” including the number of licenses to be provided (2,000), the term
of those licenses (3 years) and the price ($1.5 million, or “$20.83 per user per month.”). Ex. G
(DTXO0185) (emphasis added). And the fact that Leader offered to sell Leader2Leader to Boston
Scientific was confirmed by Leader employee Steve Hanna in an October 10, 2002 internal
Leader e-mail that said: “L2L: we have verbally committed to selling a system to Boston
Scientific...” Ex. H (DTX0184). This evidence was more than sufficient for the jury to find that
Leader2Leader was the subject of at least three commercial offers of sale, notwithstanding that
only one offer was required to sustain the jury’s finding of invalidity based on the on sale bar.

Leader cites MLMC, Ltd. v. Airtouch Communications, Inc., 215 F. Supp. 2d 464 (D. Del.
2002) for the proposition that communications that include prices do not necessarily constitute
commercial offers for purposes of § 102(b). The court in MLMC found insufficient evidence of
an offer where the defendant offered testimony that a patentee provided “budgetary quotations”
to serve as a starting point for negotiations, but without submitting the actual quotations into

evidence, and which did not include other traditional contract terms such as delivery dates. /d. at
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480. Significantly, Judge Robinson found the absence of words such as “I offer” to be a
significant factor in finding that no commercial offer took place. Id. Here, the offers to sell to
WPAFB and The Limited included all of the necessary and specific terms one would expect to
find in a commercial offer, including price, number of licenses, duration and delivery, along with
express language indicating that Leader was making a commercial offer of sale. Further, the jury
could have reasonably believed Leader’s internal e-mail in which it admitted that it “verbally
committed to selling [Leader2Leader] to Boston Scientific.” Ex. H (DTX0184).

Mr. McKibben attempted at trial to deny that his communications with these third parties
were offers to sell Leader2Leader, but that presented nothing more than a credibility question for
the jury. Mr. McKibben’s deposition testimony, moreover, made it easy for the jury to discredit
his trial testimony. In a November 3, 2002 e-mail, Mr. McKibben wrote: “We had a phenomenal
selling week last week. The Limited www.limited.com just committed to contracting with
Leader for LeaderPhone(r) and Leader2Leader(tm).” Ex. I (DTX0186). When asked during his
deposition whether this was true (which was played for the jury), Mr. McKibben characterized it
as “hyperbole” or “an overstatement to make a point that we had a good meeting.” Ex. A at
1231:17-1232:7. The jury could properly have considered Mr. McKibben’s tendency to diminish
the significance of damaging communications with third parties in assessing the credibility of his

attempts to deny that he made offers to sell Leader2Leader. D.I. 601 at 10, Jury Instruction 1.7.

c. Substantial Evidence Supported the Jury’s Finding that the
Alleged Invention was “Ready for Patenting”

An accused infringer may show that an alleged invention was “ready for patenting” in at
least two ways: “by proof of reduction to practice before the critical date; or by proof that prior
to the critical date the inventor had prepared drawings or other descriptions of the invention that
were sufficiently specific to enable a person skilled in the art to practice the invention.” Pfaff,
525 U.S. at 67-68. Leader presented evidence at trial that the alleged invention of the ’761

patent was conceived before January 1, 2000. Ex. A at 1382:1-5. And Facebook presented
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substantial evidence that the Leader2Leader product embodying the asserted claims of the *761
patent was actually reduced to practice before the critical date.
Mr. McKibben testified during his deposition that the collaborative technology claimed in

the patent at issue was implemented as early as 2001 or 2002:

Q. At some point there came a time when you had a product
implemented; correct?

A. Well, as was -- software is never finished, so even version
one of a product is not implemented in the sense that it’s
perfect. But we were confident of a fairly stable design by
’98 and then we started coding and -- now these are rough
time frames, but I would say we were coding -- well, we
haven’t stopped coding, so_a fairly stable collaborative
environment was working by I’m_going to say
2001/2002 time frame.

Ex. A at 1200:6-17 (emphasis added). Mr. McKibben’s deposition testimony was corroborated
by Leader’s January 9, 2002 written proposal to WPAFB, in which Leader stated that “the
Leader2Leader™ platform is operational now with low user volumes.” Ex. D (DTX0179) at
LTI 048203 (emphasis added). In that same document, Leader said that the Digital Leaderboard
system of Leader2Leader was “[f]ully developed at private expense.” Id. at LTI 048200.

The jury was also presented with evidence that Leader demonstrated the functionality of
Leader2Leader to third parties as early as December of 2001 and throughout 2002. See Ex. J
(DTX0178) at LTI 014125 (December 8, 2001: COO of The Limited agrees to endorsement
“after his latest viewing of the Leader2Leader™ platform[].”); Ex. K (DTX0181) (August 29,
2002 e-mail: “Mike had 2 demos on Tuesday (one to the State of OH Police who are interested in
the L2L platform) . . .”). The fact that Leader2Leader was operational and the subject of
functional demonstrations to third parties obviously indicates that it was reduced to practice, and
was more than sufficient to sustain the jury’s conclusion that the alleged invention was ready for
patenting. The claims do not recite any required user volume, so operation at “low user

volumes,” Ex. D (DTXO0179), fully satisfies the claims. See Geo M. Martin Co., v. Alliance
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Mach. Sys. Int’l LLC, Nos. 2009-1132, 2009-1151, F.3d , 2010 WL 3275967, at *8

(Fed. Cir. Aug. 20, 2010) (prior art that did not work at “production speed” could still satisfy
patent claim that did not require any particular speed).

Leader argues that Facebook “effectively conceded” that the invention was not ready for
patenting by December 10, 2002 when it argued that the provisional application did not support
the claims of the issued patent. This argument is based on twisted and flawed logic because the
content of the provisional application is independent of the functionality of Leader2Leader. The
evidence at trial, for example, established that while Leader2Leader was fully operational in
2002, Leader did not fully disclose the details of its operation in its sparse provisional
application. Leader’s own expert, Dr. Herbsleb, admitted that the source code contained in the
provisional application was incomplete and relied on “import” statements referencing other,
undisclosed code. Ex. A at 1855:1-1863:15. The fact that Leader chose to prepare and file an
incomplete provisional application does not diminish the fact that the underlying Leader2Leader

software was “ready for patenting” at that time.

d. Substantial Evidence Supports the Jury’s Finding that the
Asserted Claims of the 761 Patent Are Not Entitled to the

Priority Date of the Provisional Application
The testimony of at least three witnesses (i.e. Jeff Lamb, Professor Greenberg, Dr.
Herbsleb) supported the jury’s conclusion that the provisional application does not disclose each
and every element of any asserted claim. First, co-inventor Jeff Lamb testified (via deposition
testimony played at trial) that elements in each independent claim, such as tracking movement of
users and associating metadata with user created content, were not disclosed in the provisional
application.  Ex. A at 1182:1-1186:21.° Second, Professor Greenberg provided extensive

testimony about the differences between the provisional application and the issued claims, and

> Although Mr. Lamb later attempted to alter this deposition testimony via an errata, Mr. Lamb

testified at trial that he did not intend to make any substantive changes to his testimony and that
his deposition was accurate. Ex. A at 467:3-17. The jury could properly have given the errata
little to no weight in assessing whether the provisional application supported the issued claims.
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explained why the provisional neither disclosed nor enabled those claims. See generally, Ex. A
at 1402:20-1403:2, 1407:19-1444:12, 1447:11-20. Third, as noted above, even Dr. Herbsleb
admitted that the source code in the provisional (on which he relied for many claim elements)
was incomplete. /d. at 1855:1-1863:15. That Leader does not agree with the testimony of these
three witnesses provides no basis for overturning the jury’s verdict.’

Leader’s reliance on the work of Dr. Herbsleb’s post-doctoral student Dr. Cataldo, who
did not appear as a witness at trial, does not warrant overturning the jury’s verdict. On cross-
examination, Dr. Herbsleb admitted that the report created by Dr. Cataldo referenced claim
elements (such as the “context component” and “tracking component”) that do not appear in the
provisional application and appeared for the first time in the later-filed application. Ex. A at
1867:12-19; Ex. L (PTX-3). Further, Dr. Herbsleb testified that he did not oversee Dr. Cataldo’s
work, and all he knew regarding whether Dr. Cataldo referenced any outside materials in
conducting this experiment was “what he told me. . . .” Ex. A at 1865:14-24. Dr. Herbsleb also
admitted that, as the ’761 patent is publicly available, Dr. Cataldo “had access to [the ‘761
patent] as does everyone.” Id. at 1867:15-1868:3. Dr. Herbsleb further admitted that Dr.
Cataldo never built any actual working product in connection with this work. Id. at 1868:11-20.
Furthermore, the jury could easily have found that Dr. Cataldo’s skill far exceeded that of one of
ordinary skill in the art at the time the application was filed, rendering his work unreliable. D.I.
601 at 39, Jury Instruction 4.6 (“Leader may rely on the filing date of its provisional
application . . . if the application teaches one of ordinary skill in the art to make and use the
claimed invention of the ‘761 patent, and to do so without undue experimentation.”). Dr.

Cataldo has a Ph.D., not a bachelor’s degree, and ten years of experience — placing him well

% Leader’s motion also incorrectly places the burden of proof on Facebook. See D.I. 626 at 18

(“That kind of analysis does not rise to the level of clear and convincing evidence . . . .”). The
Court’s jury instructions were clear that it was Leader’s initial burden to prove, by a
preponderance of the evidence, that the 761 patent is entitled to the priority date of the
provisional application by. D.I. 601 at 36, Jury Instruction 4.4. See also Power Oasis, Inc. v. T-
Mobile USA, Inc., 522 F.3d 1299, 1304-06 (Fed. Cir. 2008) (patentee must show entitlement to
priority application that contained less disclosure than earlier application).
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beyond a person of ordinary skill in art. See Ex. A at 1864:8-20, 1740:16-1741:2, 1406:10-22.
The lack of any testimony by Dr. Cataldo, the likelihood that he relied on materials outside the
provisional application, the fact that he never built a working product, and the fact that he did not
even qualify as a person of ordinary skill in the art, provided an overwhelming basis for the jury

to disregard Dr. Herbsleb’s second-hand account of Dr. Cataldo’s unreliable experiment.

2. Substantial Evidence Supported The Jury’s Verdict of Invalidity
Based on the Public Use Bar

Leader argues that Facebook did not present sufficient evidence of a public use because,
according to Leader, any disclosures of Leader2Leader were subject to confidentiality
restrictions. Instruction 4.6 correctly instructed the jury that: “The disclosure of the invention to
even a single third party may qualify as a ‘public’ use provided that the third party was under no
legal obligation to the inventor to maintain its secrecy.” D.I. 601 at 39, Jury Instruction 4.6; see
also Eolas Techs. Inc. v. Microsoft Corp., 399 F.3d 1325, 1334 (Fed. Cir. 2005) (disclosure of
invention to two individuals who were under no obligation of secrecy could constitute public use
under § 102(b)). Mr. McKibben testified at trial that he had more than a thousand meetings with
third parties, before filing the patent application, during which Leader2Leader was discussed.
Ex. A at 1289:3-1291:17. The jury only needed to find a single unprotected disclosure of
Leader2Leader to reach its verdict of invalidity based on public use. D.I. 601 at 39, Jury
Instruction 4.6.

Facebook submitted evidence that Mr. McKibben provided a demonstration of
Leader2Leader to Boston Scientific on November 25, 2002, but did not have a signed NDA from
Boston Scientific until the next day. Ex. A at 1297:6-1299:19; Ex. M (DTX0736); Ex. N
(DTX0776). The only signed NDA with Boston Scientific in evidence was provided by Boston
Scientific (not Leader), and said nothing about protecting the earlier demonstration of
Leader2Leader. See Ex. M (DTX0736). Mr. McKibben attempted to explain this discrepancy
by claiming that other individuals with Boston Scientific had signed earlier NDAs, but he never

identified those NDAs during trial. Ex. A at 1363:20-1364:7. This failure was particularly
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telling given that Leader entered thousands of NDAs into evidence (DTX0725), yet could not
identify a single one that covers the November 25 demonstration to Boston Scientific. A
reasonable jury could have properly concluded, based on just the demonstration to Boston
Scientific, that the asserted claims were invalid based on public use. Moreover, given the
pervasive credibility problems with Mr. McKibben’s testimony as discussed above, the jury
could have simply discredited his testimony that the thousands of disclosures of Leader2Leader

were all made under NDAs.

3. Substantial Evidence Supported the Jury’s Rejection of Leader’s
“Experimental Use” Defense

The jury’s verdict in favor of Facebook on the on-sale bar and public use defenses
necessarily means that the jury rejected Leader’s argument that its offers for sale and public
disclosures were experimental uses. The jury was properly instructed that once Facebook
satisfied its burden of establishing an offer for sale or public use, the burden shifted to Leader to
show that any such offers or public displays were made for experimental purposes. D.I. 601 at

43, Jury Instruction 4.8. The jury’s instruction noted in relevant part that:

The experimentation must relate to the features of the claimed
invention, and it must be for the purpose of technological
improvement, not commercial exploitation. A test done primarily
for marketing, and only incidentally for technological
improvement, is not an experimental use, but a public use. If any
commercial exploitation does occur, it must be merely incidental to
the primary purpose of experimentation.

Id. (emphasis added).

The jury reasonably concluded that the primary purpose of the offers for sale and public
disclosures of Leader2Leader was commercial exploitation. The evidence on this point was
overwhelming. Leader’s offer to Wright Patterson required a payment to Leader of $8,400,000
for Leader2Leader licenses (Ex. D (DTX0179) at LTI 048204) and the offer to The Limited
required payment of $1.5 million (Ex. G (DTXO0185)). Moreover, Leader’s employees

characterized the offer to Boston Scientific as being commercial in nature by admitting that
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Leader had committed to “selling” Leader2Leader. Ex. H (DTX0184). With so many millions
at stake, it is hard to imagine that the jury could have concluded that these offers and disclosures
had anything other than commercial purposes. See Allen Eng’g Corp. v. Bartell Indus., Inc., 299
F.3d 1336, 1355 (Fed. Cir. 2002) (holding that amounts to be paid is a factor in determining
whether use was experimental or commercial).

The references to “beta testing” in some of Leader’s offers do not render them
“experimental uses” under the law. Federal Circuit law is clear that “[e]xperimentation
conducted to determine whether [a product] would suit a particular customer’s purposes does not
fall within the experimental use exception.” Id. at 1355 (citing In re Theis, 610 F.2d 786, 792
(C.C.P.A. 1979)). Leader admits in its motion that the purpose of its offer to Wright-Patterson
was directed to tailor a product to Wright Patterson’s needs rather than as part of an internal
testing program: “the whole point of the project was to jointly develop solutions to allow
intelligence agencies to share data more easily.” D.I. 626 at 12 (emphasis in original). The
dollar amounts and other details included in the offers to The Limited and Boston Scientific, as
well as Leader’s numerous demonstrations to potential customers (including Boston Scientific),
provide a sufficient basis for a reasonable jury to have concluded that Leader failed to carry its

burden on the experimental use exception.

C. A Reasonable Jury Could Have Found That Leader Failed To Carry Its
Burden on Control or Direction
With respect to Leader’s assertion that Facebook infringed claims 9, 11 and 16, the jury
found that Leader failed to show that Facebook controls or directs the actions of its users and
employees. This verdict is supported by substantial evidence. With respect to Facebook users,
the only evidence offered by Leader to show control or direction consisted of the existence of
Facebook’s terms of service — terms that in no way require users to interact with the site. See,
e.g., Ex. O (PTX-628) at LTI 000722 (“Although we provide rules for user conduct and

postings, we do not control and are not responsible for what users post, transmit or share on the
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Site . . .. The Company is not responsible for the conduct, whether online or offline, of any user
of the Site or Service.”). To show control or direction over Facebook employees, Leader offered
documents and testimony suggesting, at best, that Facebook employees test the website’s
functionality from time to time. D.I. 626 at 19. Leader offered no evidence that Facebook
employees actually perform any of the specific method steps of the asserted claims, nor any
evidence that Facebook requires its employees to do so. In light of this failure, there is no basis
for disregarding the jury’s determination that Leader failed to carry its burden of proof on this
issue.

Leader’s motion for JMOL on the “control or direction” relies on evidence so weak that it
actually supports JIMOL in favor of Facebook. As explained in Facebook’s pending motion for
JMOL of Non-Infringement (Motion No. 1), Leader’s evidence is insufficient as a matter of law
under controlling law. See Muniauction, Inc. v. Thomson Corp., 532 F.3d 1318, 1330 (Fed. Cir.
2008) (“That [defendant] controls access to its system and instructs bidders on its use is not
sufficient to incur liability for direct infringement.”); see D.I. 632, Facebook’s JMOL No. 1 at 7-
10. The jury’s verdict on this issue should therefore be left undisturbed.

D. Leader Provides No Basis for A New Trial

Motions for a new trial are governed by Fed. R. Civ. P. 59. Leader has limited its new
trial motion to a single unsupportable ground: that “the jury’s verdict is against the clear weight

2

of the evidence, and a new trial must be granted to prevent a miscarriage of justice[].” Lucent
Techs., Inc. v. Newbridge Networks Corp., 168 F. Supp. 2d 181, 251 (D. Del. 2001) (Farnan, J.).
In that very case, however, the court noted that “the court should proceed cautiously, because
such a ruling would necessarily substitute the court’s judgment for that of the jury.” Id. (citing
Klein v. Hollings, 992 F.2d 1285, 1290 (3d Cir. 1993)). Judge Farnan further cautioned “a new
trial should only be granted where ‘a miscarriage of justice would result if the verdict were to
stand,’ the verdict ‘cries out to be overturned,” or where the verdict ‘shocks our conscience.’” Id.

(quoting Williamson v. Consol. Rail Corp., 926 F.2d 1344, 1352 (3d Cir. 1991)); see also Price
v. Delaware Dept. of Correction, 40 F. Supp. 2d 544, 550 (D. Del. 1999)).
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Leader’s alternative new trial motion is premised entirely on two faulty premises. First,
Leader relies on the Lucent case for the proposition that the Court need not view the evidence in
light most favorable to the prevailing party when deciding whether to grant the motion. D.I. 626
at 20. As discussed above, Judge Farnan in Lucent cautioned against granting a new trial when
doing so would require the court to substitute its own judgment for that of the jury’s. Lucent,
168 F. Supp. 2d at 251. As discussed in greater detail above, the jury’s verdict on the on-sale bar
and public use defenses turned largely on the jury’s determination of Mr. McKibben’s credibility
and its assessment of conflicting evidence. These determinations present classic jury questions,
and the jury’s reasonable findings do not meet the high “shock the conscience” standard
necessary to obtain a new trial.

Leader’s second argument, that the jury’s verdict “rests entirely on speculative
inferences|[,]” is simply false. D.I. 626 at 20. Leader does not specify which inferences it claims
warrant a new trial, and none are apparent from the face of Leader’s motion. As discussed
above, Facebook relied on sworn admissions and extensive documentary evidence in support of
each element of Facebook’s on-sale bar and public disclosure defenses. Leader’s unsupported
claim that the jury made unreasonable inferences provides no basis for a new trial.

II1. CONCLUSION
For the foregoing reasons, Leader’s motion should be denied.

Dated: September 15, 2010 By:_/s/ Steven L. Caponi

Steven L. Caponi (DE Bar No. 3484)

Of Counsel:
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Heidi L. Keefe
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Fax: (650) 857-9663
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LEADER TECHNOLOGIES, INC., a
Delaware corporation,

Plaintiff-Counterdefendant,
Civil Action No. 08-862-JJF/LPS
V.

FACEBOOK, INC., a Delaware corporation,

Defendant-Counterclaimant.

DECLARATION OF JEFFREY T. NORBERG IN SUPPORT OF DEFENDANT
FACEBOOK, INC.’s OPPOSITION TO PLAINTIFF’S MOTION FOR JUDGMENT
AS A MATTER OF LAW AND FOR A NEW TRIAL

I, Jeffrey T. Norberg, declare:

1. [ am an attorney with Cooley LLP, of counsel in this action for Defendant
Facebook, Inc. (“Facebook™). I make this declaration in support of Facebook, Inc.’s Opposition
to Plaintiff’s Motion for Judgment as a Matter of Law and for a New Trial. [ have personal
knowledge of the facts contained within this declaration, and if called as a witness, could testify
competently to the matters contained herein.

2. Attached hereto as Exhibit A are true and correct copies of excerpts from the
transcript of the jury trial in this action held July 19-27, 2010.

3. Attached hereto as Exhibit B 1s a true and correct copy of the redacted version of
Leader Technologies, Inc.’s First Supplemental Responses to Facebook, Inc.’s Interrogatories
Nos. 3 and 9, dated April 17, 2009, admitted as trial exhibit DTX 0963-R.

4. Attached hereto as Exhibit C is a true and correct copy of the redacted version of
Leader Technologies, Inc.’s Second Supplemental Response to Facebook, Inc.’s Interrogatory

No. 1 First Supplemental Responses to Facebook’s Interrogatory Nos. 4, 11-17 and Third
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Supplemental Response to Facebook’s Interrogatory No. 9, dated October 28, 2009, admitted as
trial exhibit DTX 0969-R.

5. Attached hereto as Exhibit D is a true and correct copy of Leader Technologies
White Paper titled “Advanced Cross-platform Communications & Anti-terrorism Command
Center Prototype,” dated January 9, 2002, bearing Bates numbers LTI 048195-LTI 048206,
admitted as trial exhibit DTX 0179.

6. Attached hereto as Exhibit E is a true and correct copy of Defendant Facebook,
Inc.’s Notice of Deposition of Defendant Leader Technologies, Inc. Pursuant to Fed. R. Civ. P.
30(b)(6), dated February §, 2010.

7. Attached hereto as Exhibit F is a true and correct copy of an email string from
John Butler to Michael McKibben, dated December 8, 2002, bearing Bates numbers LTI078611-
LTI078612, admitted as trial exhibit DTX 0766.

8. Attached hereto as Exhibit G is a true and correct copy of an email from Michael
McKibben to Len Schlesinger, dated November 21, 2002, bearing Bates numbers LTI074788-
LTI1074789, admitted as trial exhibit DTX 0185.

9. Attached hereto as Exhibit H is a true and correct copy of an email from Steve
Hanna to cwcall@computerwizards.com, dated October 10, 2002, bearing Bates numbers
LTI105611-LTI105613, admitted as trial exhibit DTX 0184.

10.  Attached hereto as Exhibit I is a true and correct copy of an email string from
Mrfugler@aol.com to Michael McKibben, dated November 4, 2002, bearing Bates numbers
LTI095216-LTI095218, admitted as trial exhibit DTX 0186.

11.  Attached hereto as Exhibit J is a true and correct copy of an email from Michael
McKibben to Leader Members, dated December 10, 2001, bearing Bates numbers LTI 014121-
LTIO14127, admitted as trial exhibit DTX 0178.

12. Attached hereto as Exhibit K is a true and correct copy of an email from Steve
Hanna to Karen Houser, dated August 29, 2002, bearing Bates numbers LTI 145929-LTI

145932, admitted as trial exhibit DTX 0181.
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13. Attached hereto as Exhibit L is a true and correct copy of Provisional Application
for Patent, dated December 11, 2002, bearing Bates numbers LTI 000742-LTI 000760, admitted
as trial exhibit PTX-3.

14. Attached hereto as Exhibit M is a true and correct copy of Confidential Disclosure
Agreement between Boston Scientific Corporation and Leader Technologies Incorporated,
entered into November 26, 2002, bearing Bates numbers LTI _006469-LTI 006473, admitted as
trial exhibit DTX 0736.

1s. Attached hereto as Exhibit N is a true and correct copy of an email from Steve
Hanna to cwcall@computerwizards.com, dated November 26, 2002, bearing Bates numbers LTI
111341-LTI 111342, admitted as trial exhibit DTX 0776.

16.  Attached hereto as Exhibit O is a true and correct copy of Terms of Use from
Facebook’s website, dated September 23, 2008, bearing Bates numbers LTI 000717-LT1 000724,
admitted as trial exhibit PTX-628.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

September 15, 2010 in Palo Alto, California.

Jeffrey T. Norberg
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LEADER TECHNOLOGIES, ) Trial Volume 2
INC.,

Plaintiff,
C.A. No. 08-862-JJF-LPS
V.

FACEBOOK, INC., a
Delaware corporation,

o o/ o/ o/ N\

Defendant.

Tuesday, July 20, 2010
9:00 a.m.

BEFORE: THE HONORABLE LEONARD P. STARK
United States District Court Magistrate

APPEARANCES:

POTTER, ANDERSON & CORROON, LLP
BY: PHILIP A. ROVNER, ESQ.

-and-

KING & SPALDING

BY: PAUL ANDRE, ESQ.
BY: LISA KOBIALKA, ESQ.
BY: JAMES HANNAH, ESQ.

Counsel for Plaintiff
Hawkins Reporting Service
715 North King Street - Wilmington, Delaware 19801
(302) 658-6697 FAX (302) 658-8418
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wouldn®"t know to contradict that, but that
sounds about right.

Q. And nothing you said i1n that
deposition was i1ncorrect; right? In fact, you
stand by the testimony you gave during that
deposition?

A. 1 made a few one-word
clarifications i1In that deposition, but the
deposition | gave was accurate. It"s just a
little bit more clear about those one-word
additions.

Q. But those one-word additions
didn®"t change the substance of your deposition
or your testimony?

A. 1 don"t believe they changed the
substance, they just clarified and narrowed i1t a
little bit.

MS. KEEFE: Thank you very much
for your time, Mr. Lamb.
THE WITNESS: You"re welcome.
THE COURT: Redirect.
MS. KOBIALKA: Yes, Your Honor.
REDIRECT EXAMINATION
BY MS. KOBIALKA:
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time period are you referring to?

A. 1 don"t know when the term
Leader2Leader first came into existence, but
essentially from that moment until the day I
left.

Q. Which was 1n 20057

A. 2005.

Q. You mentioned there was a
collection of technologies. What are you
referring to?

A. So we had underlying technology
concept that was kind of the big thing that
solved 1t, solved the data burden issue, but

then we felt like we had to come to specific

applications the users were going to need as an

entry point to have 1t be useful.

So things like, you know, an email

tool, a task tool, a project management tool,
calendaring, file upload, you know, put files

Into a shared space, any kind of file load is

kind of cool, that collection, that was -- there

were several of those applications that had to
be part, we thought had to be part of the

technology.
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And that changed over time, too,
as we came up with other applications that we
built into that, we added that to the mental
pictures of what Leader2Leader was In the
product.

Q. Sometimes when you talked about
Leader2Leader during your time at Leader, did
that include things like LeaderPhone?

A. Yeah, so LeaderPhone was one of
the products | developed, helped develop, led
the team i1n developing at Leader Technologies.

Q. Is there any other names that come
to mind that would have --

MS. KEEFE: Objection. Beyond the
scope.

THE COURT: Overruled.

THE WITNESS: Smart Camera was
another application that stood out as something
that we didn"t conceive of when we originally
started, but then later on, hey, this would be a
cool addition to throw that in.

Q. Turning to the technology that you
developed that you understand i1s the i1nvention

of the *"761 patent, when you implemented i1t, did

470
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Q. Okay. [Is there anything in the

code that is included with the provisional
application that implements tracking a change of
a user from one board to another board?

A. I would have to have a lot more
time to review it to definitively say so. But
based on a short review, it does not appear that
there 1s code present in these pages that tracks
when a user switches from one board to another
board of interest.

Q. Or from one web to another web,
the same answer?

A. There i1s an assumption iIn the
question that 1 don"t think iIs accurate. To my
recollection, there isn"t an event where a user
switches from one web to another. So when -- so
the question falls apart.

Q. Is there anything in the code
attached to the provisional that implements
associating metadata with user created data?

A. Could you repeat the question?

Q. Sure.

Is there anything iIn the code

attached to the provisional application that
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implements associating metadata with user
created data?

A. In my cursory review of this code,
I have run across a couple of Instances In which
the association of metadata with user created
data i1s called, but the implementation is in the
methodology being called, not in the code that"s
listed here.

Q. So the implementation of
associating metadata with user created data is
not contained in the code that you®ve reviewed;
correct?

A. In a cursory review I"ve done, 1
haven®t run across one of those iInstances yet.

Q. Okay. And did you -- you reviewed
the code all the way up to Page 197

A. Yeah. You said all the code, so I
looked at all of i1t.

Q. 1°d like to go back just to Page
2. Trust me, we"re almost done with this
document.

Looking at the textual description
between Pages 2 and 8, can you identify anything

in that text that discloses tracking movement of
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a user from one board to another board?

A. 1°d have to spend a lot of time
reviewing it to know for sure, but 1 -- 1 feel
confident deducing from what I do know and
remember that tracking a user from -- tracking a
user changing from one board to another board as
a result of that user expressing interest in
that other board i1s not something that we had
implemented in the technology that I think this
section refers to.

Would -- would you like me to take
the time to review the whole thing to --

Q. That may not be necessary. So the
paragraph that we reviewed earlier and you“re
free to go back to any of them, did you see
anything 1In those paragraphs that disclosed
tracking movement of a user from one board to
another board?

A. While reading this in our time
together, | don"t remember running across
anything that was -- that said to me there was
an indication of tracking a user switching from
one board to another board.

Q. Was the ability to track movement
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of a user from one board to another board
something that Leader did not implement, to the
best of your knowledge?

A. | -- the technologies that I
remember building did not track the -- did not
track a user switching from -- simply switching
from one board to another board.

Q. You said simply switching. 1Is --
did 1t track movement at all?

A. | don"t remember anything like
that.

Q. Okay. Last section, | promise.
IT you could go to Page 16.

Towards the middle of the page,
there i1s a line of code that begins with
action.addActionListener
(RemoveWebRelationshipActionListener .GLOBAL).

Do you see that?

A. 1 do.

Q. And then go down maybe about a
dozen or so lines, the end of that section
begins with -- ends with return form. Do you
see that?

A.  Mm-hmm.
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Q. ITf you look at the code between

those two sections and including those two
lines, if you could review that and let me know
when you®re finished.

A. Okay. I1"m done.

Q. Does this code implement a user
interface for the user?

A. What a member of the technology
team would have said to another member of the
technology team at that point In time is that
this code does create the object that contains
the data necessary for the construction of a
form that the user could use to iInteract with
the system.

Q. I understand. Is there anything
in —— in this code, the code we"ve been talking
about on Page 16, that implements tracking
movement of a user from one board to another
board?

A. No.

Q. Okay.

(Conclusion of videotape
deposition excerpt of Mr. Lamb.)

THE COURT: Okay. That"s the end
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conceptual design, 1 can point -- |1 can remember
probably 1n the seven -- or "98, "98 time frame
when we were fairly confident we knew how to do
it. But there again, we were still iterating,
so "98 feels like the right time.

Q. At some point there came a time
when you had a product implemented; correct?

A. Well, as was -- software 1S never
finished, so even version one of a product is
not implemented in the sense that it"s perfect.
But we were confident of a fairly stable design
by "98 and then we started coding and -- now
these are rough time frames, but 1 would say we
were coding -- well, we haven"t stopped coding,
so a fairly stable collaborative environment was
working by I"m going to say 200172002 time
frame.

Q. Did you write any of the Java code
for this technology?

A. No, I hired people to do that.

Q. Did you write any of the C code
for this technology?

A. We had different people do that.

Q. Were you among them?
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A. In terms of writing the code?

Q. Yes, sir.

A. I did not write the code. | hired
people to write that code.

Q. And the HTML code, did you write
any of that code for the technology?

A. I may have. 1 don"t recall
whether -- I mean, 1 was more involved with that
side of i1t, but I don*t know whether they used
any of my code or not, but 1 was definitely very
involved in that part of i1t.

Q. What technology of Leader, i1f any,
implements what"s being claimed in the "761
patent?

A. Okay. Well, I can"t answer any of
the -- respond to any of the legal issues
involved with the *"761 patent, but as far as I™m
concerned, that i1s what Leader2lLeader is using.

Q. Your answer is from an engineering
standpoint; correct?

A. As one of the iInventors, yes.

Q. Are there any other products of
Leader that implements what"s claimed In the*

"761 patent?
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A. 1 do.

Q. Was that an accurate statement as
of November 3rd, 20027

A. Again, | don"t know who I™"m
communicating with here. |1 don"t recall this
person. And I don"t recall specifically writing
this, but it"s referring to we met with their
CO0, CIO and CTO. And I do have some memory of
that meeting. And iIn that meeting the COO, and
I believe that would be Len Schlesinger that we
talked about earlier, came In the meeting and in
a strategic sense committed to moving forward
with a relationship with us regarding Leader®s
company, Leader®"s products. And so I was
probably giving more detail to this person based
on a positive meeting.

Q. So the sentence that says, '"'The
Limited just committed to contracting with
Leader for LeaderPhone and Leader2Leader,' was
that sentence accurate when it was written on
November 3rd, 20027

A. 1 would say accurate in the sense
i1t was hyperbole.

Q. Which portion of it was hyperbole?
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A. The entire statement.

Q. And by hyperbole, what do you mean
by that?

A. Well, I would have to get a
definition, or get a dictionary to define
hyperbole, but in general 1t means an
overstatement to make a point that we had a good
meeting. But again, 1 don"t know my audience,
because I don"t remember who this person is.

Q. Could he have been a potential
investor in Leader?

A. | can"t speculate who he i1s
because I don"t remember him.

Q. So at the time this email was
sent, November 3rd, 2002, did Leader have a
commitment with The Limited to contract for
Leader2Leader?

A. We had a very positive indication
from Len Schlesinger that he was going to do
something, but i1t was a strategic visionary
commitment at that stage.

Q. By do something, he was going to
contract for the purpose of Leader2lLeader;

correct?
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meetings and demos.”™ Do you see that?

A. 1 do.

Q. Now, let"s just take for a moment
the date of December 10, 2003, when the final
patent application was filed. Are you with me?

A. 1™m listening.

Q. Before that time, you made many
presentations about Leader to Leader to many
people; right?

A. | made numerous presentations
about Leader to Leader, yes.

Q. And many of those were under
confidentiality agreements; correct?

A. All of them were under
confidentiality agreements.

Q. And indeed you had literally
hundreds of confidentiality agreements before
December 2003.

A. Probably more than that.

Q. Thousands?

A. Probably over a thousand.

Q. So over -- and they were all with
different people and entities?

A. Yes, usually.

Hawkins Reporting Service
715 North King Street - Wilmington, Delaware 19801




Case 1:08-cv-00862-LPS Document 651-1 Filed 09/15/10 Page 18 of 98

© 0 N O o b~ W N P

N N N NN P P R R R R R R R
N W N B O © 0 N o 0 A W N kB O

Page 1290
Q. So before the patent application

was filed, you had over 1,000 different times
that you met with over 1,000 different folks to
talk about Leader to Leader; i1s that right?

A. Whenever we were speaking with
investors or potential suppliers or potential
customers, when we finished the product, prior
to those meetings, we would always get a
confidentiality agreement from them before we
disclosed any business trade secrets.

Always?
Always.

And always before the meeting?

Q
A
Q
A. That"s correct.
Q Never happened after the meeting?
A Never.
Q. The purpose of these thousand
different meetings with 1,000 different parties
with 1,000 different contracts was to discuss
business opportunities for Leader to Leader;
right?

A. Well, you made some very broad

statements there. There weren®t thousands of

contracts, and the way you characterize It is
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probably incorrect, but we did have a lot of
presentations to potential investors, potential
suppliers or vendors, some developers that we
were talking to, and whenever we -- to build the
company, and whenever we did that, to protect
our trade secrets, we always had them enter a
confidentiality agreement so that we properly
protected our business trade secrets.

Q. Thank you. And many of those were
before December 1st of 2002, weren"t they?

A. Yes.

Q. And many of those instances
involved discussions about someone buying or
licensing Leader2lLeader; correct?

A. Well, those were prospective
discussions, and we couldn®t have sold
Leader2Leader because it wasn®"t ready yet.

Q. Take a look at the -- 1f we go
down to the section that®"s says L2L. |1 think
It"s two asterisks.

MR. RHODES: At the bottom, Ken.
BY MR. RHODES:
Q. Now, I take i1t where we see L2L,

that"s a reference to the product Leader2lLeader?
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right?

A. That is correct.

Q. Okay. Take a look at --

MR. RHODES: Start. Stop, Ken.
BY MR. RHODES:

Q. The date 1s -- Monday, 11/25 1s
the day before the day of the email, which is
November 26th. Do you see that?

A. Yes, 1 do.

Q. Okay. So he®"s writing i1t on the
Tuesday, but he"s talking about what happened
the day before the Monday. Are you with me?

A, 1 am.

Q. Okay. So, now let"s go to the
body of the document and the first very part
under general. Just the first few lines.

MR. RHODES: Ken, thank you.
BY MR. RHODES:

Q. And it says, yesterday, so that
would be November 25th; right, the Monday?

A. That"s right.

Q. Okay. So where we see yesterday,
we know that®"s Monday 11/25. Mike, that"s you;

right?
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A. Yes.

Q. You met with Boston Scientific;
right?

A. | remember that meeting. Yes.

Q. And he says you were demoing.

That means demonstrating; correct?

A. | believe that would mean
demonstrating, yes.

Q. And you were demonstrating the
Leader2Leader functionality for senior staff
members; correct?

A. Yes.

Q. And senior staff members refers to
the folks that are at Boston Scientific;
correct?

A. That meeting was with information
technology people within Boston Scientific.

Q. Okay. Now, let"s take --

MR. RHODES: 1I"m sorry. Your
Honor, 11l move 1Into evidence DTX 0776.
MS. KOBIALKA: No objection.
THE COURT: It"s admitted.
BY MR. RHODES:

Q. Let"s now take a look at DTX 0736.
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MR. RHODES: Just blow up the

first paragraph -- or yeah, that"s fine, Ken.
BY MR. RHODES:

Q. Have you had a chance to look at
that one?

A. Yes, | have.

Q. All right. So this is a document
that"s entitled Boston Scientific Confidential
Disclosure Agreement. Do you see that?

A. 1 do.

Q. What"s the effective date?

A. November 26, 2002.

Q. That"s the day after November 25;
right?

A. Generally.

Q. Yeah. And November 25 i1s the day
you gave the demonstration?

A. Yes, that"s right. It was on a
Monday -

Q. So this document wasn®"t in place
in the point iIn time that you made the
demonstration, was 1t?

A. Well, this was the second

confidentiality agreement we had with them.
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BY MR. RHODES:

Q. Let"s take a look at DTX 766,
please. And again, Ken, start with the invented
e-mail first. This one is dated Sunday
December 8, 2002, and 1"m sorry. These are
pedantic questions, but 1 have to ask them.

You agree with me that"s one year
before the final patent application was filed?

A. 1 do.

Q. And i1t"s from you, of course?

A. This is an e-mail to one of my
shareholders and a supplier of some of our
hardware.

Q. From you?

A. From me to John.

Q. When we see, "Hi, John,"
everything after that is your words; correct?

A. Let me check here. That is
correct, except for the response from John.

Q. Right, and John was one of the
shareholders in your company?

A. He is a shareholder and a supplier
of hardware.

Q. You were writing to him
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essentially a status report?

A. That"s what this appears to be,
yes.

Q. May 1 ask that you look to the
paragraph that"s entitled The Limited.

It says -- now, The Limited i1s the
company that has this man named Len
Schlessinger; is that right?

A. Len Schlessinger is former
associate dean at Harvard Business School,
became chief operating officer at The Limited in
Columbus, yes.

Q. That"s the name that we see iIn the
-—- you say The Limited. We have confirmation
now from both the CEO, Len Schlessinger. Do you
see that?

A. 1 do.

Q. You say confirmation. Now, that
means the present tense as of December 8, 20027

A. Yeah, I"m following up a meeting
we had with Len Schlessinger and John Richter,
chief information officer at the executive
level, so they decided to move forward with us

to try to do something with our suite of
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technologies.

Q. And i1t says iIn the next sentence
the contract -- it sounds like you"re saying we
will acquire a contract in January for the
implementation of Leader2lLeader; right?

A. That was one of the decisions that
came out of that meeting.

Q. You say that meeting. Which
meeting? The one before December 8th?

The one 1 just spoke about.

Before December 8th?

> O >r

Before this e-mail, yes.

Q. So before December 8th, you had
made an offer to sell Leader2Leader to The
Limited.

A. That would have been impossible.
We didn"t have i1t done yet.

MR. RHODES: 1 move iInto evidence
DTX 0766.

MS. KOBIALKA: No objection.

THE COURT: Admitted.

MR. RHODES: Let"s look at DTX
185. Please blow up the header.
THE WITNESS: What"s the number of
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Page 1316
to get set up.

Mr. McKibben, you®ve been asked a
lot of questions yesterday and today about
Leader2Leader. And there was one very important
question that hadn®"t been asked yet which is:
Is Leader2Leader exactly the same thing as the
technology of the *"761 patent?

MR. RHODES: Objection, Your
Honor. Leading.

MS. KOBIALKA: This is
cross-examination.

THE COURT: Overruled.

THE WITNESS: No.

BY MS. KOBIALKA:

Q. Okay. So we probably need to
discuss a little bit about what, in fact,
Leader2Leader i1s and then how that plays with
respect to the technology In the "761 patent; is
that right?

A. That 1s correct.

Q. Okay. 1 believe you mentioned
that Leader2Leader is a suite of technologies
that falls under a brand; i1s that right?

A. That is correct.
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friendly witness.

THE COURT: It"s
cross-examination. Overruled.

MS. KOBIALKA: Thank you, Your
Honor .

THE WITNESS: 1"m sorry. Can you
repeat the question?

BY MS. KOBIALKA:

Q. When you®re talking about the
suite of technologies, LeaderPhone is just one
of those technologies as an example?

A. That"s correct.

Q. Okay.

A. You could put them together any
way you wanted to.

Q. Okay. Now, was LeaderPhone, could
that be sold just separately and apart from
Leader2Leader?

A. Yes, it could. And it 1is.

Q. Okay. At some point, you had the
technology of the "761 patent; correct?

A. On December 11th, 2002, we did.
Yes.

Q. Okay. And then you had a product

Hawkins Reporting Service
715 North King Street - Wilmington, Delaware 19801




Case 1:08-cv-00862-LPS Document 651-1 Filed 09/15/10 Page 28 of 98

© 0 N O o b~ W N P

N N N NN P P R R R R R R R
N W N B O © 0 N o 0 A W N kB O

Page 1321
that embodied the technology of the "761 patent;

correct?

A. We could -- we could use that as a
plug in for any of those technologies.

Q. Okay. But you did get some sort
of other technology at some point; right?

A. Yes.

Q. Okay. So then that was a plug in,
so it would be another just -- just another part
of the --

A. Leader2lLeader. Right. 1t could
be a plug in for Leader2Leader, for all of them,
or it could be a plug in for any one of them.

Q. So we can"t equate Leader2lLeader
with the technology of the "761 patent; right?

A. No, we can"t.

Q. You“ve got to actually be specific
about what we"re talking about when we"re
talking about Leader2lLeader; correct?

A. Exactly.

Q. Now, why did you just use
Leader2Leader as a name, then, in documents or
in talking to people?

A. Well, as we developed our
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right.

So you founded the company
sometime In 1997; is that right?

A. Yes, that"s correct.

Q. And when did the patent issue for
the —- we"ll find 1t. 1t will be on there at
some point. There It 1is.

And when did the patent i1ssue?
The 761 patent.

A. November 23rd, 2006.

Q. So November 2006. And when did
you file the provisional patent application?

A. On December 11, 2002.

Q. Okay. There was reference earlier
In questions about the final patent application.
The final application was 1n connection with the
Tfiling that occurred after, 1 believe, 1t was
December 10, 2003.

Do you believe that the
December 11, 2002, wasn"t the filing of the
patent application that led to the 761 patent?

A. We never thought of it that way.

Q. So prior December 11, 2002, when

you referred to Leader2lLeader, did that include
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the 761 technology that®s a plug-in to

Leader2Leader?

A. No, 1t couldn®t have because that
technology wasn®"t done until days before the
December 11, 2002, filing.

Q. How do you know that?

A. I vividly remember that because
this had been a long R and D cycle, and we had
been struggling during 2002 to get the code
ready, and we ran into some more difficulties,
so we were working into the fall.

And within days of actually
getting the code working, the technology
working, we actually pulled a section of that
code out of the working code and put it into the
provisional patent, and we went to the patent
office.

Q. That"s all the pages of code we"ve
been seeing on that provisional patent
application?

A. Yes.

Q- You wanted to make sure you had
your code before you did the filing?

A. So that would tell a computer
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under the hood.

Q. Okay. So prior to December 11,
2002, was there any technology iIn Leader2lLeader
that could permit someone to move from one work
space to another work space?

A. No, 1t wasn"t done yet.

Q. Or move from board to board within
the system?

A. No, that technology was not done
until a few days before December 11, 2002.

Q- You couldn®t track any movement
obviously since you didn*"t have that movement;
right?

A. It was not finished until right
before 2002. That is correct.

Q. At some point, you had a version
of the software; right? Is that correct?

A. Yeah, right around that time
December 11th.

Q. Okay. And you started to do some
beta testing of that software; right?

A. Yeah, what happens after that is
we had an experimental version then, so we

started doing experimental testing first iInside
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order just to get one connection.

So to have two connections iIn a
conference room where the person®s only got an
hour and to have two computers, It was just too
cumbersome. And we never did it.

Q. AIll right. 1°d like to show you a
draft of The Limited brand beta agreement marked
as PTX 773.

MS. KOBIALKA: May 1 approach?

THE COURT: You may.

BY MS. KOBIALKA:

Q. Do you recognize this document,
Mr. McKibben?

A. Yes, 1 do.

Q. And what i1s the document?

A. This was the result of our
discussions during the first few months of 2003
to finalize an initial experimental test with
them. We called it the Beta Agreement.

Q. Okay. Let"s talk about Boston
Scientific.

In some of your first meetings
with Boston Scientific, did Professor Chandler

attend with you?
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A. Actually Professor Chandler

introduced us to Boston Scientific and he
attended the first meeting.

Q. And you had an NDA at that first
meeting; correct?

A. We had a confidentiality agreement
at the very first meeting.

Q. 1 think we have enough NDAs in the
record, so I°1l1 just ask some questions. What
was that meeting about that you were discussing
back in September of 20027?

A. That was a meeting with the chief
security officer for Boston Scientific and the
professor and him had been a colleague for many
years, years in the National Intellectual Law
Institute.

That meeting was primarily
introductory and 1t was to generally discuss our
products. I recall showing him LeaderPhone and
discussing the possibilities with that.

And the other aspect of our
technology that he was primarily interested in
was the Leader Smart Camera, because he was iIn

charge of all of the security systems for Boston
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completeness, start at Line 9. And where did
you want to end i1t, Mr. Rhodes?

MR. RHODES: Line 21.

THE COURT: Okay. You can go
ahead and play that. Nine through 21, please.

(Beginning of videotape deposition
excerpt of Mr. McKibben:)

Q. Did you have any technique for
1dentifying differences between various
iterations of Leader2lLeader product?

A. As I"m speaking here today, |
believe that our developers kept track of that.
But the name they gave to i1t, | don"t remember.

Q. Can you identify any iteration of
the Leader2Leader product that, In your opinion,
did not implement what"s claimed 1In the "761
patent?

A. That was a long time ago. | -- 1
can"t point back to a specific point.

(Conclusion of videotape
deposition excerpt of Mr. McKibben.)
BY MR. RHODES:
Q. Now, Mr. McKibben, at some point

in time, you had the Leader2lLeader product
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Q. I thought you conceived them iIn
1999; right?

A. Is the question did Jeff and 1
conceive of 761 sometime in 1999? The answer 1Is
yes.

Q. And whatever Leader2lLeader was at
the time, you were proposing to install and
implement that within the first quarter of 2002
in this document; correct?

A. As I"ve explained, Leader2lLeader
discussions vary depending on who it is that we
are discussing 1t with, and at that time the
specific components of Leader2lLeader that we
were discussing with Wright-Patterson Air Force
Base weren®t working and weren"t included iIn
that reference.

Q. Weren"t working?

A. They were working and were
included i1n that reference, but i1t couldn®t have
been the 761 technology because i1t didn"t exist
until a few days before November 11, 2002.
December 11, 2002.

Q. Did Leader Technologies ever

create marketing materials before 2002 in which
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Q. Were you asked to perform another
task?

A. Yes.

Q. What was that?

A. The second task was to take the
761 and essentially to judge i1ts novelty. That
Is, to compare each and every asserted element
iIn the asserted claims of the 761 patent against
several references. That i1s, several
publications or systems that appeared before the
filing of the -- either the provisional and 761
patent.

And 1T in fact the i1deas iIn the
761 patent appeared earlier, then i1t"s not
novel, so that in the words, it means that the
patent would be 1nvalid.

Q. Did you prepare a slide to show
the two things that you were asked to do?

A. Yes, 1 did.

Q. 1 believe you already testified
the fTirst task. That"s what"s under the first
number there; iIs that right?

A. That"s right. So my first opinion

iIs the provisional patent application did not
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disclose every element of the asserted claims of
the 761 patent.

Q. And did you come to an opinion
regarding your second task, whether or not the
patent was valid?

A. Yes, | did.

Q. What was that?

A. As you can see here, 1 compared
each asserted claim of the 761 patent to a
variety of references, and for the fTirst three
there, we see U.S. patent 6236994. I1°11 call
this Swartz from now on. Swartz is the inventor
assigned to.

Everything in the asserted claims
was in Swartz, and the iManage 6.0 reference
manual, and I again found all the i1deas In the
asserted claims in each and every element of the
asserted claims 1In the 1Manage system.

And I also looked at the European
patent application, EP 10873067 AT, which I"11
call Hubert, and 1 found each and every element
of the asserted claims in the Hubert patent were
in the 761 patent -- | should correct myself.

For Swartz and Hubert. That"s each and every
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that definition when they were there.

IT the Court did not construe or
define any terms, | went to the patent itself to
see 1T they provided a definition.

IT they did not provide a
definition, | used the definition that would be
known to one skilled in the art.

These slides are bit of evidence
back up.

Q. 1 think you were saying if there
wasn®"t a definition provided by the Court, you
used the patent i1tself to find the definition or
you used what one of ordinary skill In the art
would use.

A. That"s correct.

Q. What 1s one of ordinary skill 1n
the art i1n computer science in this case?

A. One of ordinary skill iIn the art,
as | believe, is somebody with a bachelor of
science 1n computing science or computer
engineering or equivalent and a couple years of
experience.

I kind of know what students can

do as soon as they graduate, and you need a
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couple years experience to mature and understand
what you do and how to build products within
that.

Because of the nature of the 761
patent, they would have to have background in
networking, in distributed systems, 1In
weapon-based platforms, and a little groupware.
Doesn"t have to be extensive.

Q. When you were doing your analysis
regarding the other pieces of prior art Swartz
and i1Manage and Hubert, did you use a different
definition or different process for the claim
terms?

A. No, I used exactly what was
construed by the Court then what the patent said
and then failing that, what one of ordinary
skill in the art would understand those words to
mean.

Q. So right now, Dr. Greenberg, 1°d
like to step us through your first opinion, the
one regarding the provisional application, and
whether or not the provisional application
contains a disclosure of each and every element

of the issued claims.
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A. Yes.

Q. I think you have an exhibit iIn
your binder, PTX 3. Can you turn to that.

A. 1 see 1t.

Q. What i1s that?

A. This i1s the provisional
application.

Q. And again just for clarity, when
you were doing your analysis comparing the
claims of the issued patent to the provisional
application, did you confine yourself to just
those two pieces of paper?

A. Yes, 1 did.

Q. Why did you do that?

A. My understanding of patent law 1is
that for a patent to be entitled to the date of
provisional application, the provisional
application by i1tself has to disclose each and
every element of the claim, and if it doesn"t,
the patent i1s not allowed to use the filing date
of provisional application.

Q. And so why didn"t you look to
anything else that was In existence at the same

time?
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A. Well, as I mentioned, the law
states that I have to confine myself to the
provisional application. 1 am, of course,
allowed to apply my understanding as one skilled
in the art or as I would interpret one skilled
in the art at the time of the filing, how they
would understand the terms iIn the provisional
application. As a matter of law, that"s how it
iIs.

Q. What conclusion did you make when
you started this analysis?

A. The provisional application -- 1
have a graphic on this.

The provisional application
defines a whole variety of -- defines i1deas iIn
it. There i1s some stuff 1n 1t. When | compared
it to the 761 patent, the 761 patent has
substantially more material i1n 1t, and 1t"s not
just more words, but It has substantially new
ideas, new parts of invention, that just don"t
appear in the provisional anywhere.

Q. Doctor, before we move on, I
notice you have claim numbers up there. Why did

you choose those claims?
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A. Yes, because when you look at the
ideas that are in the claims, those i1deas are
covered by the material added to the 761 patent,
and they"re not In the provisional application.
The provisional application does overlap with
what"s 1In the patent, but not in the ideas that
are in the claims. That"s all the new stuff
that was added.

Q. And why did you pick these
particular claims?

A. Well, my understanding iIs that
these are the claims being asserted in the case,
and that"s where 1 focused my attention. Other
claims may talk about what®"s In the provisional
application, but that"s not what"s at issue
here.

Q. Did you analyze each and every one
of these claims and compare i1t to what was
disclosed in the provisional application?

A. Yes, 1 did.

Q. And what did you -- you said that
there was some things in these claims that was
not in the provisional application. What do you

mean by that?
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A. Well, what 1 did was, | looked for

the i1deas, what"s in each one of the elements.
Can I find a match of the provisional
application?

So for example, at one level, are
the words there? At another level, i1f the words
aren*t there, is the idea there?

There®"s some code included 1n the
provisional application. |1 looked at the code,
and 1 asked, does the code actually have any of
these words or i1deas within 1t?

So that"s how 1 did my comparison.

Q. Can you pull up a slide of claim
one, please. Just go to the patent i1tself and
show claim one.

So for example, this is claim one;
iIs that right?

A. Right.

Q. Now, are there -- what elements in
claim one are you talking about when you say
that there are i1deas that are iIn the claim that
are not in the provisional application?

A. We see two major elements. We see

two paragraphs.
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In the first, we see a
""computer-implemented context component for
capturing context information associated with
user defined data.” One of the things 1 looked
for a was a context component in the provisional
that captures context information. |Is there
something there that"s associated with user
defined data?

The second paragraph says there®s
a computer-implemented tracking component for
tracking of change of the users from the first
context to the second context. 1 looked at the
provisional to see is there anything there that
tracks a user moving from one context to
another.

And the third thing, dynamically
updating the stored metadata based on the
change. I looked to see, first, 1s there any
notion of metadata and any notion of dynamically
updating the metadata on change.

Q. Is there anything in the patent
that talks about these things you"re mentioning?
A. Absolutely. 1 believe the figure

on the face of the patent, that is Figure 1,
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which is a little figure we see clearly.

So this i1s obviously Important.
It"s on the very front of the patent, and
there®"s -- on the left side we see this thing
called a context component and this thing called
a tracking component. This is part of the 761
patent.

Q. Are those figures iIn the
provisional patent?

A. This figure i1s not in the
provisional patent. There®s no figures at all
in the provisional patent.

Q. Are there more figures in the
issued patent?

A. There"s twenty or twenty-one.
However you count In the issued patent, there"s
quite a lot more.

Q. Are there other differences
between, just facial differences between the
provisional patent application and the final
patent?

A. Well, the provisional application
is a lot shorter, for one thing. And 1

actually --
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Q. Did you prepare a slide?
A. Yes. So here"s a good
side-by-side comparison.

The provisional application, as |
mentioned, is quite a bit shorter. We see
there®s nine and a half pages of text, plus
eight and a half pages of code.

And 1t"s i1n quotes because I don"t
actually know 1f 1t"s working code or just
something that was written that never actually
ran. There®s nothing in the application that
says that.

Whereas the final patent
application has 39 pages of text. You know, so
this i1s substantially more stuff in i1t.

The provisional has no figures to
illustrate a concept whereas the fTinal patent
application has 22 figures.

I mention words like tracking,
context, context data, metadata. There"s
absolutely no mention of the word tracking iIn
the provisional application. And in the final
patent application, tracking is an element of

every single asserted claim, and 1t"s also
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described thoroughly in the specification.

In the provisional application,
there"s no mention of context data or this idea
of metadata. Well, there i1s of storing
metadata.

There i1s one mention of metadata
that 1°11 talk about shortly. But there®s no
mention of these terms of context data at all.

Whereas i1n the final patent, their
context data and metadata are in -- are elements
of each and every one of the independent claims.
And i1t"s also claimed In the -- described 1In the
specification.

Q. And you mentioned that the
metadata i1s used once in the provisional, but
It"s not used as -- the same way in the final?

A. And again, metadata is In each and
every one of the elements of the asserted -- of
the i1ndependent claims that are asserted In this
case.

Q. Can you describe for us some of
the examples of the description of context
components and context data that you found iIn

the patent itself? And I think you had some
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slides for that as well.

A_. Sure.

Q. Collumn 6.

A, Well --

Q. Oh, go ahead. Did you want to
talk about this?

A. Sure. Maybe we can just bring
them both up at the same time. Okay.

This just elaborates a little bit
more about what | said before. Tracking appears
zero times. Track appears zero times.

Metadata appears once. And as I
mentioned, not in the way 1It"s used, access
appears twice. And whereas these terms are
really heavily used in the final patent.

They appear 64 times. So that was
back to the question of, you know, on the face
level, you know, are there stark differences.
And the answer is yes.

Q. Okay. So you mentioned that these
terms appear numerous times in the final
application?

A. That"s correct.

Q. Before we dive iInto the
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provisional, 1*d like you to walk us through a
little bit of how those elements are described
in the final patent application.

A. Sure.

Q. So I think you actually had some
slides that showed some portions of the patent
that describe these elements; i1s that right?

A. There i1s columns from the patent,
yes.

MS. KEEFE: Can you bring up
Columns 6 and 77
BY MS. KEEFE:

Q. Does this look familiar?

A. Yeah. Yeah, 1t does.

Q. What is this?

A. So this i1s from Column 6 of the
patent. So here -- here we see it clearly says,
The system 100 also includes a context component
In association with the figures context to
monitor and generate context data associated
with data operations of the user in the first
context.

Essentially what this means is

that there, context component is monitoring what
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people are doing with their data and it"s
generated context data captioning that
information.

Q. And is the same true with respect
to the tracking component you were mentioning iIn
the claims?

A. Yes, it is.

Q. Can we look at Column 77

A. Yeah. So here®s another excerpt.

And here at the bottom we see --
let"s see. So such user activities and data
operations in the one or more context of the
system 100 and movement of the user between
context are tracked using a tracking component.

So what this is talking about here
IS that we have a tracking component in a bit of
the software that®"s actually watching what"s
going on, that"s watching how the user moves
from one context to another. And i1t°s
captioning that as information.

Q. And is it your opinion that either
of these concepts, which are in all of the
claims, do they appear anywhere In the

provisional application?
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A. No. They don"t appear whatsoever.
And again, I have to stress, and I think this is
really important, it"s not just that the words
don"t appear, but the concept i1tself just isn"t
there in the provisional.

Q. Is the process of moving between
contexts, so moving from one context to another,
discussed i1in the later -- 1In the later patent
application, just that idea of movement, not
just tracking?

A. It"s discussed in the patent.

Yes.

Q. Could you show Figure 2 again,
please? How does Figure 2 show that?

A. Well, there"s also some associated
text with this. |1 don"t know i1f you can bring
this side by side.

Column 7.

A. That may be a bit -- can everybody
see that?

So here this -- this essentially
describes the basic process that®"s handled by
pretty well all of the asserted independent

claims of the patent.
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We have at the beginning here, you
know, 1t starts user iIs associated with a first
context. They do some stuff. You know, user
sends application. They may perform data
operations.

That 1s the notion of context
component. You know, watching what®"s going on
and actually looking at this.

But then we see the step 206,
where i1t says the user changes context, and
there®s a text that describes i1t. It says at
206, the user changes context from the first
context to a second context. So there®s the
movement there.

And then at 208, i1t says the data
and applications are then automatically
associated with the second context. So there®s
a consequence there.

But we see this i1dea of user
changing context is part of the general flow
that"s described In the "761 patent. And this
is pretty well what happened with all of the
independent claims being asserted.

Q. And does a description like
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this -- actually the first question: Does this
language appear in the provisional application,
the language that you were just describing?

A. No, 1t does not.

Q. And does Figure 2 appear in the
provisional application that you"ve been
describing?

A. They"re -- not only does Figure 2
not appear, there®s nothing in the provisional
application that even textually describes what"s
in Figure 2.

Q. Aside from the exact language, 1is
there any description using any language of the
concepts that are disclosed in the paragraph
that you®ve been talking about here?

A. No, 1t"s not. 1It"s not In the
description.

It"s not in the examples given,
nor is it in the code that was provided.

Q. So I think you"ve actually
mentioned three things, if |1 remember right.
You mentioned that the provisional application
did not have any concept of metadata storage or

updating; is that right?
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A. That"s correct.

Q. In fact, can I get a --

MS. KEEFE: Your Honor, may I
approach behind to write on a white board? To
put a white board up and write on it?

THE COURT: You may.

MS. KEEFE: So I apologize already
for speaking from here. 1711 be very loud
before 1 go back over there.

BY MS. KEEFE:

Q. So I believe that you actually
said that the first thing that you couldn"t
find -- and by the way, I"m only doing this
because Dr. Greenberg says his handwriting is
very bad.

A. It"s really bad.

Q- 1 think you said the Tirst concept
that"s all throughout all of the claims as well
as the specification of the patent was the idea
of metadata storage and updating; is that right?

A. That"s correct.

Q. And then if I remember right --

MR. ANDRE: Your Honor, objection.

Counsel is leading. He can tell her what to
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write.
THE COURT: Sure. Sustained.
BY MR. RHODES:

Q. What were the other two concepts
that you did not find from the claims of the
patent in the provisional application?

A. Okay. So the other -- I am just
going to bring the patent, just use the right
language 1n front of me. So this is "761 here.

So essentially the context
component for captioning context. For caption
context information.

Q. Okay. And another?

A. And the third one i1s tracking
component for tracking a change of the user from
the first context to a second context.

Q. Does that look right?

A. That"s correct.

Q. Okay. So 1°d like to go through
these with you one by one.

A. Sure.

Q. So why don"t we take the first one
first.

Why do you think that there is no
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description of metadata storage or update in the
provisional application?

A. Well, 1t"s just not there. In
fact, they -- the term metadata is used only
once, and it"s used as a description of what was
available previously.

And the way 1t"s used i1s In a
different way from the way i1t"s described In the
"761 patent.

In fact, I have some -- I"ve
highlighted some materials about that.

Q. Actually, no, before we bring that
up --

A. That"s not --

Q. No. No, before we bring that up,
so with metadata, | just want to back up and
make sure this concept iIs very clear.

Where does metadata storage and
update -- in fact, let"s bring up Claim 1 again.

Where does metadata and storage
appear in Claim 17

A. Okay. So it appears in -- let"s
take a look at this.

So 1f we look at the first
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paragraph right at the middle, we see the word
metadata. If we can highlight that.

There 1t Is. So we see the
context component dynamically storing the
context information In metadata associated with
the user-defined data. So that is the fTirst
place 1t appears.

Essentially the context component
I1s taking this information and 1t"s storing
it. And metadata, by the way, Is just data
about data. That"s the Court"s construction.
That"s the everyday use of the Court®s
construction, I believe.

The second paragraph says metadata
based on the change. So what this i1s talking
about 1s that the tracking component is watching
the person moving from one context to another.
And as part of that, i1t takes that metadata, the
stuff that was stored in the first context and
IS updating i1t again. Essentially i1s adding
new.

It"s either changing the
information or adding things associated with

that information.
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Q. Is this an important context iIn
the claim?

A. Well, absolutely. It appears in
every -- as | mentioned, it appears In every one
of the asserted independent claims.

And i1t"s talked about extensively
throughout the patent. Essentially It says in
computer science terms, i1t says, this is a
method by which we will take this information
and we"ll structure it and store i1t for later
access and use.

Q. Can you show us where the concept
of metadata is in Claim 9, please?

A. Sure. Let"s move to Claim 9.

It"s -—- we"ll see that there"s --
it"s all very similar, although the wording
around 1t is somewhat different. So, again, 1iIn
the middle, we see dynamically -- well,
beginning of the second paragraph, we see
dynamically associating metadata with the data.
So i1t appears there again.

And then it says the data and
metadata stored on a storage component. We see

even later on, the metadata -- what the metadata
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consists of, what 1t includes. So information
related to the user, the data, the application
and the user environment.

In the last paragraph, we see
dynamically updating the stored metadata. And
again, 1t gives a bit of a description of what
it"s doing. So there i1t is in Claim 9.

Q. And i1s the concept 1n Claim 217

A. Let"s look at Claim 21, and we see
something very similar. We see iIn the second
paragraph, again dynamically associating
metadata with the data. And again, the data,
metadata stored, iIn this case, on a web-based
computing platform.

There we see the metadata includes
information and it says what"s iIn it.

We see in the one, two, three,
fourth paragraph dynamically associating the
data and the application with the second user
workspace in the metadata.

And then final paragraph, we see
starting near the bottom that we see a plurality
of different users can access the data via the

metadata from a corresponding plurality of
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different user workspaces.

So, again, we see it"s littered
throughout this claim.

Q. And finally, i1s it also -- the
concept of metadata also in Claim 237

A. Yes, i1t i1s. So, again, something
very similar. Let me just search for this.

Here -- 1t"s somewhere iIn the
middle of the first paragraph. It says for
dynamically -- just a little bit below, for
dynamically storing the context data as metadata
on a storage component.

And a little bit right after that,
It says which metadata. It says that"s
dynamically associated with data.

And then i1n the second paragraph,
we have again near the bottom, It says
dynamically storing the change information on
the storage component as part of the metadata.
So again, i1t"s throughout these claims. 1It"s a
fundamental component of many of the elements of
these claims.

Q. And what"s the basis for your

opinion that these elements are not disclosed in
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the provisional application?

A. Well, as I mentioned, the word
metadata appears only once and i1t appears in a
completely different context. In fact, as part
of the background of the invention.

And there"s -- there®s nothing
else In the -- iIn the provisional that actually
has any concept of metadata, nor i1s there
anything in the code, nor i1s there anything in
the examples. 1 didn"t see it.

Q. Can you please pull up the
background of the provisional.

So is this the paragraph that
describes metadata?

A. Yes. So let me just see where it
i1s, 1T 1t"s this particular part.

Maybe 1t"s the next paragraph.
I"m not sure.

Q. How about Paragraph 117?

A. Yeah, keep going.

There we go. In fact, if you
include Paragraph 12 as well, that would be
good.

So this is iIn the background of
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the iInvention iIn the provisional. And so what
they"re talking about here 1s what existed at
the time of the filing of this provisional
application.

And here we see, the second line,
It says Current processes. So this is what
exists. Then designed to add context to files
such as the metadata tagging approach, involve
having a knowledge officer view fTiles after they
have been stored and create metadata tags.

So here they"re saying that at the
time of this filing, the one approach was to use
metadata where some person would manually assign
essentially this information to the file so they
can later search for it.

And then immediately following 1t,
it says —- 1t actually says, Well, this i1sn"t
good enough. 1t says, Notwithstanding the
usefulness of the above-described methods, a
need still exists for a communications tool that
associates Tiles generated by applications with
individual groups and topical context.

So really here they“"re talking

about metadata as here"s what existed before.
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They"re talking about it as, Oh, it was done
manually and we can do better than that.

But that"s 1t. That"s the only
use of the word metadata in this entire
provisional is to say, Here"s what"s been done
before.

And it"s wrong or it"s not wrong,
but 1t"s not enough.

Q. 1T the provisional doesn"t
describe metadata storage and updating, what
does 1t describe?

A. So I prepared a series of slides
on power point to try to illustrate this. |ITf we
could bring that up. There we go.

So the provisional application
describes this i1dea -- describes here a lot of
the 1deas 1n 1t. So there is stuff In there.
It"s just not the stuff that"s In the asserted
claims.

So the first thing i1t does, it
describes these things called boards. And
boards are essentially a collection of data and
application functions.

So these are things like, Well,
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you know, we have Microsoft Word and we have a
document prepared with 1t. And 1t"s all the
stuff that -- essentially all the data and later
applications, stuff that can happen on the
board. So i1t"s just a collection.

It knows that there could be a
word file, for example, with the document
associated with 1t.

The next thing i1t does, 1T you go
to the next slide, 1s that -- and this 1Is a
quote from the provisional -- it says "the
present invention automates workflow processes."

The workflow is a sequence of
steps. It°"s usually designed -- workflow is
usually for office automation where It tries to
automate some kind of procedure that documents
will follow or that people have to follow.

So for example, like, 1f you
wanted to buy something, you filled out a form,
and that form would go to this place first and
that place next and that place next. 1It"s a
sequence of steps.

Q. Dr. Greenberg, when you have your

quotes up there, 1 wanted to help. If anyone
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wanted to follow, what is the paragraph number?
What does that mean?

A. That means this i1s an excerpt from
paragraph twenty-two in the provisional
application.

The provisional application says
we can relate these boards together in a
sequence of steps, and the next thing the
provisional says -- this iIs a quote from page
SiX, paragraph three. The numbering is a little
different because the provisional looks like two
different documents stuck together. The way the
provisional numbers their paragraphs isn"t
consistent.

It says the workflow process may
be readily reorganized by making a change to one
or more of the webs and boards. Imagine that.
Somehow we"ve created a sequence, maybe
manually, that there®s a sequence or process
that goes from board A to board B to board C and
then D.

We can shuffle around that
sequence. The invention says we can change that

sequence and reorganize those boards, so we can
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go from board B to board D to board A. All that

stuff will be on those boards.
Q. Why would someone want to do that?
A. Workflow processes essentially, as
I said, describe a sequence of steps, and these
steps could change over time.

One of the problems around -- 1
shouldn®"t say major problem. One of the issues
that we wanted workflow systems to be, for
example, so a site administrator could say,
let"s change the sequence of steps we"re going
to do things 1In without having to do a massive
amount of rewrite of code.

Essentially what this invention
says, we can change the sequence of steps. |1
think we have a few more animations to show
that.

We could do this, and this 1is
captured by this quote, and this iIs what®"s meant
in the provisional. The user changes the
context, the files, and applications
automatically follow dynamically capturing those
shifts In context, so this Is automated.

When they go from one board to the
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next, these things will be iIn the right place.
This 1s not about tracking movements, capturing
contexts. It is about, here"s the boards,
here"s the relationships, and we keep juggling
those relationships and boards around to define
different sequences of steps and different
relationships.

Q. Say as a user changes their
context. Why doesn®"t that mean when a user goes
from board D to board C?

A. Here they are going from board D
to board C. This is an after-the-fact thing.

What the invention describes Is we
can take the boards and change the
relationships. Here we"re talk about a person
can go from one board to the next, and the stuff
will be there. There Is no capturing of the
context of what the person is doing as they do
that, nor i1s there any tracking of the movements
nor updating of metadata. That 1s not In there.

Q. You mentioned there®s two
documents pushed together to make up this
provisional application; is that right?

A. That"s correct.
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Q. What are those two documents?

A. ITf I look at the provisional, so
there®s one that looks like an -- essentially a
description, and it"s -- they have paragraphs
numbers one through twenty-five and then there®s
an attachment. It"s labeled attachment two.

So I"m not sure. There®s no
attachment one. 1 could see 1t just seems
something gathered from someplace else which
contained another description, and there®s code
associated with i1t.

Q. Did you study that portion of
application as well?

A. Yes, 1 did.

Q. Does the code included in that
portion of the application change your opinion
regarding what"s disclosed in that provisional
application?

A. No, 1f anything, it reenforces
what 1 found in the description.

The code i1s all about here®s a
board and here®s a relationship between boards,
and one i1s simply form filling essentially

manually what the relationships between the
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boards are.

Q. Can you pull up the code,

Dr. Greenberg. Do you see the import statements
here?

A. Yes, 1 do.

Q. Are these iIn the provisional?

A. Yes, they are at the beginning of
the code section.

Q. What"s the purpose of an import
statement?

A. So an Import statement iIs, as the
name suggests, 1s a way for the computer program
to import code that®"s somewhere else, so
essentially i1t says i1t"s a way for us to manage
code. It says that there"s code somewhere else,
and 1 want to bring 1t Into the program so the
program can actually use it.

Q. If we take the -- one of the first
ones, for example, the import com.leader.util.
What would that mean?

A. Not much because one thing that is
not in the provisional Is what"s iIn these
external files. All this tells me i1s that --

and I*m just guessing now, so this iIs an
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educated guess -- that because 1t starts with
com. leader, this is some code that Leader may
have or may not have written yet or may plan to
write that does some stuff.

Essentially it just says that
whatever 1s there i1s Intrinsic to Leader, so 1
woulld be guessing. It"s like, we have this box,
and we have stuff it in 1t, and the company
holds the box, but 1 won"t tell you what"s in
it.

Q. Can you determine in any way from
the 1mport statements what the code looks like?

A. First, 1 have to say I don*"t know
iIT the code exists. 1 can"t tell is this code
working code. |Is 1t actually code that they-ve
actually compiled to run? 1 don"t know. 1
can"t tell from this because that"s not
complete.

The second thing I can tell is
this code or pseudocode i1s stuff intended to run
compiled by systems to be run eventually, or
it"s more of a sketch. And looking at it, it
looks more like code. Again 1 don®"t know.

The third thing I can*t tell 1is
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whether these files com.leader.util or debug,
whether they exist or not. 1 have no idea
whether these are just place holders or if they
have stuff there. 1t"s not iIn the provisional.

IT I look at any particular one of
them, I can make a guess. Com.leader.util,
maybe that means there"s a utility program in
it, but there"s another one called
asp.facebook.util, so I don*"t know what®"s in it.
I just make a wild guess.

Q. These are part of what"s been
described as the code for this program?

A. Well, 1t"s part of the code that
was produced in the provisional, but it"s the
actual stuff In these things designated by the
import isn"t there. They did not deliver that.

I"ve read other patent
applications, other things, before and sometimes
they come with a floppy or CD that says, hereTs
our stuff.

For one, this is all 1 have to
work with. 1 would be guessing.

Q. Can 1 direct your attention to a

particular part of the code attached here, the
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sixteenth page of the provisional. There should
be something called tool code. Tool code equals
get contact?

A. 1 think you want to see more than
that. The bottom one. Keep going right to the
bottom, to where it says return form.

Two more lines.

Q. And in here iIn particular, 1°d
like to point your attention to the middle of
the page where i1t says action.addactionlistener.
Do you see that code?

A. 1 do.

Q. What does that code do?

A. So remember before 1| said that
what the provisional allows it to reset the
relationship between these boards. |1 believe iIn
looking at this and using my knowledge of
programming that what this essentially does is
really the user iInterface part for somebody to
manually set the relationship of one board to
another.

IT 1 could highlight, i1t says the
fourth, fifth line down, add new relationship

subform. So it"s using the word "form,"™ and we
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have sub equal new concrete sub form create
relationship sub form. So that would probably
be the title of the window you would see as the
user and creator.

New relationship would be
instruction, and the rest of the code -- go a
little below It -- says sub.addboarddropdown.
It says sub.addboarddropdown, and following
that, 1t talks about the board drop down.

I think this i1s a drop down form
or guideline, something that you®ve probably
seen before on computer systems, but 1t brings
up this form that lets you set the relationship
of one board to another, and this is a manual
thing.

Q. Does anything in this disclose
tracking a user®s movement from one board to
another board?

A. Neither i1s it In this code and
nowhere else In the code.

Q. Does anything in this code
disclose tracking a user®s movement from one
context to a separate context?

A. No.
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Q. There was a deposition taken iIn
this case of Mr. Lamb. Are you aware of that?

A. Yes, | am.

Q. Did you read Mr. Lamb"s
deposition?

A. 1 did.

Q. Did you base your opinion on
Mr. Lamb"s testimony in his deposition?

A. No, I did not.

Q. When you reviewed Mr. Lamb®s
testimony about what he thought was iIn the
provisional application, did 1t change your
opinion as to whether or not the provisional
disclosed each and every element of the claim?

A. 1t enforced my position. He said
several times that no tracking was done iIn the
provisional application.

MR. ANDRE: [1"m going to object to
the characterization of the witness®s testimony,
and he testified to that.

THE COURT: Overruled. He"s
testifying to his interpretation of that.

BY MS. KEEFE:

Q. Dr. Greenberg, one of the terms we
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hear a lot of in patent law iIs enabling. Do you
know what that means?

A. Yes, 1 do.

Q. What does i1t mean to be enabled or
enabling technology?

A. 1t mean that iIs -- this
description has to be enough that somebody of
ordinary skill In the art could go and build i1t.
It doesn*t have to say everything, but i1t should
be rich enough that you can say, here"s what it
says, and you can do something about it.

Q. And i1n your opinion, was the text
and code i1n the back of the provisional
application enabling technology?

A. 1t was enabling in the sense that
I understood enough to determine it"s about
creating boards and setting the relationships
between those boards. In that sense, It"s
enabling.

But i1t"s not a full specification.
There®s a lot of stuff missing, such as iIn those
import files. | could tell from the code in the
description that i1t matches the description 1

told you, but In terms of enabling what®"s in the
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761 patent, 1 would say i1t"s not.

Q. So the -- 1n your -- iIn your
opinion, did the disclosure from the provisional
application, including the code at the back,
enable one of skill In the art to build or
understand what was in the claims of the 7617?

A. No.

Q. In your opinion, does the
provisional patent application disclose each and
every element fully of the asserted claims of
the 761 patent?

A. No, they do not.

MS. KEEFE: This is a good place
for a break, Your Honor, or we can go to the
next topic.

THE COURT: 1 know the next topic
will take more than six minutes.

MS. KEEFE: I promise i1t will.

THE COURT: Based on that promise,
we" 1l start our lunch a little early today and
have the jurors back iIn time to start again at
1:30.

THE CLERK: All rise.

(The jury exited the courtroom at
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things | had to take care of and 1 apologize for
keeping you waiting. And welcome back and let
me keep you waiting no longer.

Ms. Keefe.

MS. KEEFE: Dr. Greenberg.

Go ahead and put up the summary
slide.

BY MS. KEEFE:

Q. Good afternoon, Dr. Greenberg.

A. Hi.

Q. So before lunch, I think we were
talking about your first opinion; iIs that
correct?

A. That"s correct.

Q. And what was your Tirst opinion,
again?

A. So just to summarize, the
provisional patent application does not disclose
every element of each asserted claim of the "761
patent.

Q. Thank you.

1*d like for us now to move on to
your second opinion. Now, before we dive into

that, 1 think one of the terms that we keep
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prior art and are therefore not invalid for that
reason.

Nunmber three, judgment as a matter
of law that the invention covered by any of the
asserted clainms of U.S. Patent Number 7,139, 761
was not in public use or on sale by Leader
Technol ogi es nore than one year prior to the
effective filing date and the asserted cl ai ns of
U.S. Patent Nunmber 7,139,761 are therefore not
invalid for that reason.

Number four, judgnent as a matter
of law that Facebook has no defense to
infringing the asserted clainm of U.S. Patent
Number 7,139,761 under the Doctrine of
Equi val ents, including but not limted to, that
Facebook has not demonstrated that infringement
under the Doctrine of Equivalents results in the
asserted clainms ensnaring the prior art, as
Facebook has failed to provide a hypothetical
claimas required to prove ensnarenment.

Nunmber five, judgement as a matter
of law that the U.S. Provisional Patent
Application 60/432,255 supports the asserted

clains of the U. S. Patent Nunber 7,139,761 and
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THE COURT: Three paragraphs, one
sentence. One nore sentence.

MR. WEI NSTEI N: Can | use
sem colons? |'m sorry, Your Honor.

Each and every claimof the '761
patent is invalid as obvious as detailed in the
testinony of Professor Greenberg and no
reasonable jury could fail to find as much.

And we just want to reserve our
ri ght under the | PXL Hol di ngs. | understand
Your Honor has reviewed the IPXL ruling.

THE COURT: I"'mwi lling to reserve
judgment on all of Facebook's motions as | have
on Leader's.

| do want to give counsel a
five-m nute break. |s there anything else that

needs to be discussed first? Hopefully not.

No.

We'll see you in five m nutes.

(A brief recess was taken.)

THE CLERK: Al'l rise.

THE COURT: Okay. We'll bring the
jury in.

MR. ANDRE: Your Honor, before the
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jury comes in, we also -- | think Your Honor
also already made this clear. W're going to
reserve our right to the file witten subm ssion
on the Rule 50 notion.

THE COURT: That's fine. That
right is now reserved --

MR. ANDRE: Thank you

THE COURT: -- to the extent, it
wasn't earlier.

MR. ANDRE: | thought it was, but
after that long --

THE COURT: That's fine.

MR. RHODES: And, Your Honor, at
the end of the case, I'mliterally just going to
say and | reiterate what M. Weinstein said and
t hen say no nore. | can do it at a side-bar.

| don't want to interrupt your
flow at the end. So I'll | ook at you, and all |
am going to say is remake the notion again for
the reasons stated. That is all | am going to
do.

THE COURT: | think you wil

probably be able to do that in front of the

jury.
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that is in Dr. Greenberg's report.

Q What information did you review in
order to come to your opinion?

A Well, | reviewed Dr. Greenberg's
report and all of the citations or all of the
references cited in his report.

| reviewed the '761 patent. I
reviewed the claimconstruction order. I
revi ewed the prosecution history of the patent.
And | think that conpletes the
[ist.

Q And you reviewed the provisiona
application?

A Of course, | did reviewthe
provisional application.

Q For all of your analysis, did you
understand that you needed to identify who
constitutes one of ordinary skill in the art as
it relates to the '761 patent?

A Yes, | did.

Q Who woul d that person be?

A Well, it m ght be one of ordinary
skill in the art would be someone with a

bachelor's degree in computer science or related
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field, and/ or perhaps several years of
experience.

Q And woul d someone with let's say
Master's degree in computer science fit within
the scope of one of ordinary skill in the art?

A Sur e. | think so.

| mean, it's increasingly conmmon
for developers in industrial settings to have
bachel or's degree. So | don't think that would
be unusual

Q And as you get nore advanced in
degrees, is it typical to specialize in a
certain area?

A Yeah. | think by the time someone
is studying for Ph.D., the things that the
person is studying for are extremely narrow and
aren't typically all that helpful in real world
in building things |Iike web applications.

So | think a Bachelor's degree or
hi gher would be -- people in that category woul d
be fairly equivalent when it comes to buil ding
applications like this.

Q Did you do all your analysis for

t he opinions that you're going to provide today
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Q But you al so have testified before
that the code attached to the provisional
application is just pseudo code; correct?
A Yes. Well, that goes along with

the idea that it's mainly a conmmuni cation device
for other people who m ght want to make and use
this invention. It's not really a full

i mpl ementation as | said, but it is designed to
be hel pful, you know, to give information and
hints to someone who m ght want to actually make
this invention.

Q To make hints, that is what you
just said?

A For someone practicing the art, it
woul d give strong indications of how to
i mpl ement, make and use this invention.

Q And pseudo code would not actually
function if you were to conpile it into an
execut abl e program right?

A Pseudo code woul d not, right.

Q And that's because it's not a rea
program ng | anguage; right?

A So pseudo code is not a rea

program ng | anguage, but there is really kind of
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a fine line here that | would like to clarify.
So the | anguage that appears here

| ooks very much |ike Java, although I didn't
really try to compile it and test it and see if
it actually runs. But the purpose of that code
that looks a lot like Java is to provide
information to someone skilled in the art so you
know what kind of glasses had been inported, you
woul d know how data was being stored, you would
know where to go to access information about
users, and so on.

Q You nentioned a |lot of things in
that | ast answer that | would |like to go
t hrough.

A Okay.

Q Can we actually see the import
statement section of the provisional, please.
So you mentioned these inmport statements quite a
few times; is that correct?

A That's right.

Q And, in fact, the ones that we
pointed to most frequently were the inmport.com
Leader. persi st.vbsf, and the very |ast inport,

com | eader. osapplication.sessionstate; is that
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correct?

A That's correct.

Q You just mentioned that an inport
statement imports classes that are defined
el sewhere; is that right?

A That's right.

Q What is a class?

A It is a unit of code.

Q So an import statement is used to
bring in code that |lives sonmewhere else into the
code without having to repeat that code right
here; is that correct?

A Yeah, it's used for, you know,
very comon sort of utilities and boiler plate
sort of code that's used very frequently. And
every Java program and nost program ng | anguage
t hese days import things |like that.

Q But with respect to the inport
statements that we have highlighted here, you
can't really know what is in those cl asses
unl ess you actually have access to the
underlying source code that's being inported;
isn't that correct?

A | would say that's not correct.

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 1:08-cv-00862-LPS Document 651-1 Filed 09/15/10 Page 87 of 98

1858

woul d say that anyone skilled in the art knows,
you know, you don't know every single detail of
exactly what is within those classes, but you
know that VBSF is m ddl eware that allows you to
store information in a database, you know, that
session statenment is there to sort of capture
and hold informati on about a session because web
protocols are stableless and they can't catch a
state, so you know that kind of stuff from just
| ooki ng at the names of these things because
t hose are very common names in the industry.

MS. KEEFE: Your Honor, | would
like to play from the deposition at page 132,
lines 19 through 22.

MS. KOBI ALKA: "1l object.
That's an inconmplete clip. W need to continue
on to --

THE COURT: MWhich |lines do you
propose in addition?

MS. KOBI ALKA: At | east page 133
t hrough |line one.

THE COURT: 133, one.

MS. KEEFE: That's fine, Your

Honor .
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THE COURT: Okay.
(Vi deot ape:)

Q You can't really know what's in
t hese classes unless you actually have access to
t he underlying code. Correct?

A So, that's correct -- except
someone with skill in the art would be able to
make reasonabl e guesses based on the nanes, |
woul d mai nt ai n.

BY MS. KEEFE:

Q And, in fact, the best you could
do is guess as to what's in the code referred to
in an inmport statement; isn't that correct?

A Not in the sense of a wild guess,
no. So as | said before, you don't know the
details of how each one of those is inplenented
because you don't see the code. But VBSF are
very comon well understood ternms so that anyone
knowl edgeable in the art would know basically
what they're doing and they would tell you that
if you are trying to make and use this
invention, certain kinds of information are
going to be stored in a relational database and

certain kinds of information are going to be
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stored in a session state. That would be clear.

MS. KEEFE: Your Honor, | would
like to play page 133 |ines, two through six.

MS. KOBI ALKA: "1l object as
i nconpl ete. If it goes through line 13 on page.

THE COURT: No objection through
[ine 137

MS. KOBI ALKA: Yes.

THE COURT: Ms. Keef e.

MS. KEEFE: | actually disagree, |
literally asked the question directly and then
t he answer, but if that hel ps then we can go
ahead and play it.

THE COURT: It hel ps. Let's go
ahead and play it then, the whole portion.

(Vi deot ape:)

Q But that's the nmost they could
make, is reasonabl e guesses?

A Yes. But someone, you know,
skilled in the art could make reasonabl e
guesses, | think.

Yes. But someone, you know,
skilled in the art could make reasonabl e

guesses, | think.
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Q So let's tal k about VBSF for a
m nute. \What is VBSF?
A Sort of a m ddl eware that matches

up object-oriented programs with relational
dat abases so that it does the translation from
t he object model to a relational model, makes it
much easier to use in a relational database.

BY MS. KEEFE:

Q And, in fact, with respect to the
sessions state classes, you were, in fact,
specul ating as to what was contained within
them isn't that correct?

A So, are you tal king about this
clip? This clip is talking about VBSF.

Q No, |I'm tal king about session
state cl asses.

A Session state cl asses.

Q That were i nmported.

A So, as | nmentioned, you can't see
the details of what is session state because the
source code is not here. But it is sort of
boiler plate type code. Session state is
something that if you're witing a web and you

have to maintain session state, it's usually the
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same for alnost every application, a set of

t hi ngs that you're doing in web protocols, they
don't know that you have | ogged in, they don't
know t hat you have seen this page but not that
page. But session state captures that sort of
information and holds it.

It is well-known that this is the
pur pose of session state libraries.

Q But you agree that with respect to
the session state, you were speculating as to
what it contained?

A | think that when something is
wel | understood by people versed in the art it's
not really quite specul ati on. It is a very
informed i nference.

MS. KEEFE: Your Honor, | would
like to play from page 132, line five through
line 18.

MS. KOBI ALKA: Obj ect, Your Honor.
This isn't inpeachment.

THE COURT: Pass up a copy, please
of the transcript. 132, line five through 18?

MS. KEEFE: Yes, sir, Your Honor.

THE COURT: The objection is
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overruled. You can play it.
MS. KEEFE: Thank you, Your Honor.
(Vi deot ape:)

Q So you woul d not know how to
| ocate those classes. Correct?

A So there are session state classes
in Java, for example, that may be very siml ar
to this, so the functionality of these kinds of
classes -- the reason -- well, |I'm specul ating.
But the reason they're not fully reproduced here
is simply because they're fairly common ki nds of

t hings that you wouldn't need to | ook at.

Q But you are specul ating. | mean,
you can't --
A | am
(End of videotape.)
A So if I may clarify what | was

specul ating about is the reason they don't
appear here, if you go back and carefully read
that, |I'm not specul ati ng about what the cl asses
mean, |'m saying |I'm specul ating the reason they
don't appear here is because they're very conmmon
and they don't need to appear here.

Q When you hired doctor -- you hired
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Dr. Caltaldo to actually attenpt an experi ment,
is that correct, using the provisional
application?

A ' m not sure if hire is the
correct word. ' mthe one that gave himthe
task, | did not pay him someone else paid him
but yes, | gave him that task.

Q And you agree that a person of
ordinary skill in the art in this case can have
as little as a bachel or of science in conputer
science according to your testinony; is that
right?

A Yes, that's right.

Q But Dr. Caltaldo actually has a
Ph.D. ?

A He does.

Q And Dr. Caltaldo has nmore than ten
years of experience in the field of computer
sci ence?

A That's correct.

Q And you consider himto be very
talented; right?

A He's talented, yes, but then on

t he other hand, as | said before, having a Ph.D

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 1:08-cv-00862-LPS Document 651-1 Filed 09/15/10 Page 94 of 98

1865

does not necessarily enhance sonebody's ability
to create a web application. Having a Ph.D
you're doing research that takes you into an
extremely specialized area and since | was his
t hesis supervisor, | can tell you it had
absolutely nothing to do with web applications
or even applications.

| think ten years of experience
is, you know, probably fairly average for
someone in industry, so | think if you put all
t hat together, he was someone, you know, that
woul d be a representative of someone who was
well versed in the art.

Q And ot her than assigning himthis
task, you didn't actually oversee Dr. Caltaldo
in any way during the project; is that right?

A Not in any way having to do with
t his, no.

Q And you don't know if Dr. Caltaldo
referenced any outside materials in com ng up
with the pseudo code that he devel oped; isn't
t hat correct?

A Al'l I know is what he told me, and

he told me he did not, when | asked him
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is that at some point in the deposition, | think
it was at lunchtime or perhaps a break, | called

Dr. Caltaldo and asked him some of these
guestions. So | didn't know during the first
half, | knew some of the answers during the
second half. There were some things | didn't
think to ask himwhich | asked himyet later, so
there are several different points in time here.

Q Could we pull up the pseudo code,
pl ease. | think it's the new exhibit, 1125.
1125, please. Can you highlight just the title.

Dr. Herbsleb, is this the title of

the report that Dr. Caltaldo gave you?

A Yes, it is.

Q And the ternms at the end here,

context and tracking components. Those are

phrases used in the patent; isn't that correct?
A That's correct, they are used in

t he patent.
Q In fact, it's -- you testified

earlier that it was possible that Dr. Caltaldo
actually had a copy of the final patent when he
was perform ng his analysis, didn't you?

A. | believe what | said is that it's

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418
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public information, that anybody can access
that, so of course he had access to it as does
everyone.

Q Dr. Herbsleb, what Dr. Caltaldo

built was actually pseudo code, wasn't it?

A Well, again, it appears to be
Java. It is very, very close to Java, but since
| didn't compile it, I don't knowif it really
runs, so we could call it pseudo code. It | ooks
just |ike Java.

Q You testified before that
Dr. Caltaldo did not build any actual working
systemin connection with his work with the
provisional; isn't that correct?

A That's correct, because it does
make calls into the code, you know, provided in
t he provisional patent application which we
didn't have in code form so it couldn't run
because it makes those calls to the code that's
in the system

Q And the fact that it is pseudo
code indicates to you that the code Dr. Caltaldo
devel oped could not be used to create a worKking

application; is that correct, by itself?

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LEADER TECHNOLOGIES, Trial Day 7
INC., a Delaware
corporation,
PLAINTIFF,
V. C.A. No. 08-862-JJF-LPS

FACEBOOK, INC., a
Delaware corporation,

DEFENDANT .

Tuesday, July 27, 2010
9:00 a.m.

BEFORE: THE HONORABLE LEONARD P. STARK,
United States District Court Magistrate

APPEARANCES:

POTTER ANDERSON & CORROON, LLP
BY: PHILIP ROVNER, ESQ.
-and-
KING & SPALDING LLP
BY: PAUL ANDRE, ESQ.
BY: JAMES HANNAH, ESQ.
Counsel for Plaintiff
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THE CLERK: All rise. Court is
now In session, the Honorable Leonard P. Stark
now presiding.

THE COURT: Good morning.

(Everyone said, Good morning, Your
Honor.)

THE CLERK: Please be seated.

THE COURT: Anything we need to
take up before the jury comes in?

MR. ANDRE: Just real quick, Your
Honor. 1"m a little paranoid. | saw that
Facebook made a filing this morning on Rule 58.
Some objections. | just want to make sure our
objections to the jury are noted and the Rule 58
motion can come iIn sometime after the jury
verdict, perhaps within ten days. Is that
acceptable, Your Honor?

THE COURT: That"s all acceptable
with me. Thank you very much.

MR. RHODES: Your Honor, we forgot
to move iInto evidence DTX 278 and 280.

THE COURT: It is admitted.

MR. RHODES: | appreciate that,

Your Honor.

Hawkins Reporting Service
715 North King Street - Wilmington, Delaware 19801
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE
LEADER TECHNOLOGIES, INC.,, a Delaware )
corporation, )
) Civil Action No. 08-862-IJF
)
Plaintiff-Counterdefendant, )
) HIGHLY CONFIDENTIAL--
V. ) FOR ATTORNEY’S EYES ONLY
)
FACEBOOK, INC., a Delaware corporation, )
)
)

Defendant-Counterclaimant

LEADER TECHNOLOGIES, INC.’S FIRST SUPPLEMENTAL RESPONSES
TO FACEBOOK, INC.’S INTERROGATORIES NOS. 3 AND 9

Redacted

DEFENDANT'S EXHIBIT
DTX 0963

CASE NO. 1:08-CV-00862-LPS
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INTERROGATORY NO. 9:

For each claim of the *761 Patent that LTI contends is practiced by any product(s) and/or
services of LTI, identify all such product(s) and/or service(s) and provide a chart identifying
specifically where each limitation of each claim is found within such product(s) and/or
service(s).

Redacted

FIRST SUPPLEMENTAL RESPONSE TO INTERROGATORY NQO. 9:

Redacted

Leader2Leader® powered by the Digital Leaderboard® engine is covered by the ‘761

Patent.

Redacted
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OF COUNSEL:

Paul J. André

Lisa Kobialka

King & Spalding, LLP
333 Twin Dolphin Drive
Suite 400

Redwood Shores, California 94065-6109 -

(650) 590-7100

Dated: April 17, 2009
912447

POTTER ANDERSON & CORROON LLP

Philip A. Rovner (#3215)
Hercules Plaza

P.O. Box 951

Wilmington, DE 19899
(302) 984-6000
provner(@potteranderson.com

Attorneys for Plaintiff-Counterdefendant
Leader Technologies, Inc.
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| VERIFICATION
1, Michael T. McKibben, Chairman and Founder of Leader Technologies, Inc., being duly

sworn, deposes and says that I am authorized to sign this Verification and that I am informed and
believe that the factual statements in Plaintiff Leader Technologies, Inc.’s First Supplemental
Responses to Facebook, Inc.’s Interrogatories Nos. 3 and 9 are true and correct to the best of
my knowledge, information and belief. I declare under penalty of petjury under the laws of the

State of Ohio and the United States that the above statement is true and correct.

Apri/ 17 2009 . T %“%

Date 4 Michael T. McKibben
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE

I, Philip A. Rovner, hereby certify that on April 17, 2009, true and correct copies
of the within document were served on the following counsel of record, at the addresses and in
the manner indicated:

BY HAND DELIVERY AND E-MAIL

Thomas P. Preston, Esq.
Steven L. Caponi, Esq.
Blank Rome LLP
1201 Market Street
Wilmington, DE 19801
Preston-T{@blankrome.com
caponi@blankrome.com

BY E-MAIL

Heidi L. Keefe, Esq.

Mark R. Weinstein, Esq.

Craig W. Clark, Esq.

Melissa H. Keyes, Esq.

White & Case LLP

3000 El Camino Real

5 Palo Alto Square, 9™ Floor

Palo Alto, CA 94306

hkeefefwhitecase.com; mweinstein@whitecase.com
cclark@whitecase.com; mkeves@whitecase.com

Ll

Philip A. Rovner (#3215)
Potter Anderson & Corroon LLP
Hercules Plaza

P. O. Box 951

Wilmington, DE 19899

(302) 984-6000

provner @, gOttéI‘&IldCI‘SOI‘l. COIm
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE

LEADER TECHNOLOGIES, INC., a Delaware )
corporation, )
: ) Civil Action No. 08-862-JJF/LPS
Plaintiff-Counterdefendant, )
) HIGHLY CONFIDENTIAL--
V. ) FOR ATTORNEY’S EYES ONLY
)
FACEBOOK, INC., a Delaware corporation, )
)
Defendant-Counterclaimant )

LEADER TECHNOLOGIES, INC.’S SECOND SUPPLEMENTAL RESPONSE
TO FACEBOOK, INC.’S INTERROGATORY NO. 1, FIRST SUPPLEMENTAL
RESPONSES TO FACEBOOK’S INTERROGATORY NOS. 4, 11-17 AND
THIRD SUPPLEMENTAL RESFONSE TO FACEBOOK’S
INTERROGATORY NO. 9

Redacted

DEFENDANT'S EXHIBIT
DTX 0969

CASE NO. 1:08-CV-00862-LPS
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Redacted

INTERROGATORY NO. 9:

For each claim of the 761 Patent that LTI contends is practiced by any product(s) and/or
services of LTI, identify all such product(s) and/or service(s) and provide a chart identifying
specifically where each limitation of each claim is found within such product(s) and/or

service(s).

45
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THIRD SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 9:

Redacted

Leader2Leader® powered by the Digital Leaderboard® engine is the only product or
service provided by Leader which embodies, either literally or under the doctrine of equivalents,
any of the asserted claims of the ‘761 Patent. Leader2Leader® powered by the Digital
Leaderboard® engine embodies the following asserted claims of the ‘761 Patent: 1-17, 21, 23-

26, 29, and 31-34,

Redacted
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Redacted

OF COUNSEL:

Paul J. André

Lisa Kobialka

James Hannah

King & Spalding, LLP

333 Twin Dolphin Drive

Suite 400

Redwood Shores, California 94065-6109
(650} 590-7100

Dated: October 28, 2009
939709

65

POTTER ANDERSON & CORROON LLP

By(%éxﬁ L 7 MME//?MV
Philip A. Rovner (#3215}  ~~
Hercules Plaza
P.O. Box 951

Wilmington, DE 19899
(302) 984-6000
provner(@potteranderson.com

Attorneys for Plaintiff-Counterdefendant
Leader Technologies, Inc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE

I, Philip A. Rovner, hereby certify that on October 28, 2009, true and correct

copies of the within document were served on the following counsel of record, at the addresses

and in the manner indicated:

904147v1

BY EMAIL AND HAND DELIVERY

Thomas P. Preston, Esq.
Steven L. Caponi, Esq.
Blank Rome LLP
1201 Market Street
Wilmington, DE 19801
Preston-T({@blankrome.com
caponi{@blankrome.com

BY E-MAIL

Heidi L. Keefe, Esq.
Mark R. Weinstein, Esq.
Jeffrey Norberg, Esq.

Cooley Godward Kronish LLP

Five Palo Alto Square
3000 El Camino Real

Palo Alto, CA 94306-2155
hkeefe@cooley.com
mweinstein{@cooley.com
jnorberg{@icooley.com

oty i 5t

Philip A¢Rovner (#3215)
Potter Anderson & Corroon LLP

Hercules Plaza
P. O. Box 951

Wilmington, DE 19899
(302) 984-6000
provner{@potteranderson.com

Vd
(7/9%:4?/(/
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Mission Area: -
' Requirement No: -

 Proposal Title:

Offeror:

Point of Cbhtact:'

“BAA Nifber: " 02-QABB5 < e

informatiohﬁ Integration Center
1 09 / ALT-109-LEADER-1 220WP

Advanced Cross-platform Commumcatlons &

Antl-terrorlsm Command Center Prototype' - .. ...

Leader Technologles LLC
‘Michael T. McKibben
‘Chief Executive Officer -

- 921 Eastwind Drive, Suite’ 11é

- \Westerville, Ohio 43081

-.(614) 890-1986 VOICE

"(614) 864-7922 FAX

 mmckibben@leader.com EMAIL -~

" http//www.leader.com WWW

< "'Proprietary & Confidential -

1© Copyright 2001, January 9, 2002'

Leader Technolcgies LLC, MlchaeIT McKlbben

i- T AllRights Reserved.

This document contains ........ L
TRADE SECRETS L e

' Ref. Quad Chart, ALT-109LEADER-122001.pdf -~ .7 7 . EXH'.B\T_m—

HIGHLY CONFIDENTIAL - ATTORNEYS EYESONLY B ‘LTI 048195

[(WITNESS)
JANIS JENNINGS, CSR 3942

DEFENDANT'S EXHIBIT
DTX 0179

CASE NO. 1:08-CV-00862-LPS
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SO BAA NU'NIBER 02-Q—4655 REQUIREMENTNUMBER 109/ ALT 109—LEADER—1220WP Page l of 12 ...........................

This White Pal’er isn support of our pmposal Reqlllrement No. 10 109/ ALT-109- LEADER-IZZOWP-A
‘to'the Under Secretary of Defense for Acquisition, Technology and Logistics (USD (AT&L)) and
'Combating Terrorism Technology Support Office (CTTSO) Technical Support Working Group -
'(TSWG) Broad Agency"Ahnouncement (BAA), 02-Q-4655 (referred to herein as “BAA™) for

:fﬁnding an Advanced Cross-platform Communications Environment and Anti-terrorism

Command Center Prototype

N Intmdumon

_ Weat Leader'T”ééhndlﬁgié; (‘“i:ea':der’),'in‘coopemﬁaﬁwith'me'aonawﬁngco-veﬁnir'éf'Uhive"rsity 6f ’ -
.’Daytb’r‘t Rc;‘searc'h Institute (“UDRT"Y, are pleased to offer the following White Paper in support of our BAA funding : : o
submittal. Wright Patterson Air Force Base (“WPAFB™), Douglas W. Fleser, Deputy CIO, is the concurring
‘Clistomer having identified 2 number of areas bf mission-critical need st WP AFB for which Leader Technologies -~
‘has built specific solutions over the last 3.5-years of intensive research and development. Since September 11 it .
became patendy clear that this WPAFB project has direct benefit to the War on Terrorism (and therefore to the .-
BAA) without-any change to the technical specifications or requirements for WPAFB. We at Leader intend to
‘cooperate extensively with Mt Fleser and his WPAFB team, and simultaneously to cooﬁémte with the BAA in - ‘. “
exlending the WPAFB as required by the BAA. In addition, we have engaged the capable resources of the UDRI i
the implementation of this $12,074,495 Phase 1 proposal to be delivered over the following 12 months. Cost
Displacement and ROI studies for this project have already yielded numbers in the 500-1500% range. - ‘

~ The tragic events of September 11, 2001 have only further heightened the urgency of this proj ect In’ -

additional to this project being able to thoroughly support the WPAFB technical requirements, this project cén'ﬁ(;;v =
Jjoin the frontlines in our War on Terrorism by providing a fully-operational NORAD-like Anti-terronism Command :" e
& Control Theater environment prototype that can support the needs of the Secretary for Homeland Security, NSA, -
FBT, CIA, FEMA and the CDC in their requirements to improve commurnications and collzaboration capabilities.

: - Proprietary & Confidential. This documerit ¢ontains TRADE SECRETS. " "~ -
© Copynght 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved. -

HIGHLY CONFIDENTIAL - ATTORNEYS EYES ONLY | LTI 048196
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BAA NUMBER: 02-Q-4655 - REQUIREMENT NUMBER 109 / ALT-109-LEADER-1220WP, Page 2 of 12

Little did we know when we set out to build Leader2Leader™ 3.5 years ago that it would be tailor-made for the War

on Terronsm effort.

2  Problem Statement

"One of the things that the president has commissioned me to do in his Executive Order is make sure that
the gap, the delay in information-sharing no longer exists as we combat this war on terrorism."

Tom Ridge, Director for Homeland Security, December 17, 2001

“A lack of technology needed to analyze and integrate data from disparate sources is proving to be an early
answer to people asking how the U.S. disaster could have oceurred, security experts admit.”

Infoworld, September 14, 2001

A similar problem statement can be applied to the customer of this proposed BAA grant, namely Wright
Patterson Air Force Base, Douglas W. Fleser, Deputy CIO. Mr. Fleser has identified four areas of prionty for
WPAFB: records management, acquisitions, management, engineen'ng collaboration, and knowledge management.
Prior to September 11, 2001, Mr. Fleser felt and growing sense of priority and urgency to these prionities as they
related mainly, at the time, to the coming “brain drain” of federal employees with significant knowledge of our most
critical defense systems, and, as it related to {acilitating secure, distributed engineenng collaboration environmenis
across the United States Air Force communications network.

The tragic events of September 11, 2001 have only served to heighten the priornity for what Mr. Fleser had
previously identified as his set of needs. In fact, this WPAFB BAA can very clearly “kill two birds with one stone”
by becoming the prototype for a NORAD-like Anti-terrorism Command and Control Theater for potential use by the
Secretary for Homeland Security that is fed data from existing data repositories. This same system can then be
evaluated for use in related security applications with the Center for Disease Control (DCD), the Federal Emergence
Management Agency (FEMA) as well as such agencies as the FBI, NSA, Federal Reserve and Secret Service. In
fact, Leader is now fielding preliminary inquires from state agencies who are now tasked with establishing state-

wide homeland defense systems.

Proprietary & Confidential. This document contains TRADE SECRETS.
© Copyright 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.
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- that cd'mb'in'espreviously disparate communications and collaboration applications into a common, integrated and - T

sécure environment. Leader’s research have discovered and fixed a plethora of serious shortcomings and flaws in

prevailing platform assumptions abowt =~~~

‘miere aggregation vs. true integration of © .o T Tm g e

e Intelligence
. . * Engineering
" »  Enterprise Management """
(]

Customer Service

communications techinologies (see

Figure 1: The Communications “Glass

Ceiling”). These discoveries pointto .

‘why such platforms as Lotus Notes and

‘Microsoft Exchange are patently ill-

suited for the task at hand. Armed with ~

‘these discoveries, Leader set out to build -

the Digital Leaderboard™ System that

will be used by enterprises under the .+ - -

brand name Leader2Leader™, Mr, - e s o

Fleser believes that the LeadeﬂLeade'rﬁ“

Leader?Leader™ foundation, Mr. Fleser has requested that Leader with UDRI’s assistance develop a number of
database managemen{ modules that will scamlessly tie the Leader2Leader™ system with existing WPAFB data base

applications and thus create on contiguous collaboration environment,

3 Objectives .. " -

‘To unp]emenl amew Leader2I.,eaderm entelpnse-wu]e collaboration) env1r0nment at anht Patlerson A1r Force
Base (WPAFB) that satisfies priority WPAFB infrastructure needs in records management, acquisitions,

management, engineenng collaboration, and knowledge management.

) ; Propnetary & Conﬁdentlal ThlS domment contams TRADE SECRETS ]
© Copynght 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved
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To develop LeaderCube™ data integration modules as bridges between six high priority WPAFB data repositories

and the Leader2Leader™ collaboration system.

To build a prototype NORAD-like Anti-terrorism Command and Control Theater at WPAFB to evalunate the
capabilities of the Leader2Leader™ / LeaderCubes™ environment for use as the collaboration engine for inter-

agency collaboration within the DoD, DCD, FEMA, etc.

To include the LeaderCubes™ developed as a part of the BAA into the commercialization of the Leader2Leader™
platform that is already well underway and for which there is substantial commercial, academic and government

interest.

4  Summary of Approach

Leader uses a combination of Waterfall and Extreme programming engineenng methodologies project
methodologies. The Waterfall methodology is employed up to the alpha phase of a project, at which time the team
switches to Extreme Programming methods to drive the product through testing and into production. This
combination of methodologies has proven quite successfitl in the completion of Leader’s first commercial product,
LeaderPhone™ Teleconferencing Services.

WPAFB will use the LeaderPhone™ services within its firewalls. WPAFB will become a classical beta
customer for the full Leader2Leader™ platform and will receive commensurate licenses to do so. Leader will
develop LeaderCubes™ according to specifications developed jointly with WPAFB for the tying of WPAFB
misston-crtical systems with Leader2Leader™ after which WPAFB will receive a perpetual internal license to the
LeaderCubes™ according to the BAA intellectual property agreement.

Leader is already comunercializing LeaderPhone™ and Leader2Leader™ to government, commerce and
education and plans to add the LeaderCubes™ to its product mix at the end of this BAA. Field support will be

maintained in the normal course of Leader’s ongoing Customer Service program,

Proprietary & Confidential. This document contains TRADE SECRETS.
© Copyright 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.
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5  Identification of Rights in Technical Data and Computer Software/Patent Rights

As per the TSWG 02-Q-4065 BAA Package Requirement 3.2.3 .4, Identification of Rights in Technical

Data and Computer Software/Patent Rights, we present the following chart as outlined in DFARS 252.227-7017(d).

Technical Data
Name of
Computer So_f tware Basis for Asserted Rights Person
To be Furnished Assertion Cat Asserti
With Restrictions ategory serting
Restrictions
Digital Leaderboard™ System Fully developed at | Wholly-owned Michael T.
software and online user private expense McKibben
documentation supplied under the
brand name Leader2Lcader™ and
Click2Lead™
LeaderPhone™ Sy stem softwarc Fully developed at | Wholly-owned Michael T.
and online user documentation prvate expense ' McKibben
supplied under the brand name
LeaderPhone™ Teleconferencing
Services
49 Digital Leaderboard™ System Fully developed at | Wholly-owned Michael T.
software sub-components supplied private expense McKibben
under the brand name
Leader2Leader™ and
Click2Leader™
Leader Cubes™ concept, software Partially Leader will further develop Michael T.
and online user documentation developed at certain LeaderCubes™ as a part McKibben
private expense of this BAA project and license

their use to the US Government,

and retain comznercial and IP

rights

Table 1: Identification of Rights in Technical Data and Computer Software/Patent Rights
¢  Team Qualifications & Resources

The Leader team is staffed with information technology and management veterans with extengive, multi-
disciplined skilis in all phases of this project from organization and management to programming, implementation
and customer support. In fact, the Leader resumes read like a Hho s Who in Amencan business and technology. To

name a few and their accomplishments:

a. Michael T. McKibben, Founder & CEO — Formerly, rebuilt AT&T’s Windows messaging and enhanced fax
infrastructure; the principal designer of Leader2Leader™
b. Brad Whiteman, CIO - Formerly, conceived and built the Shared Data Warchouse for the Department of

Defense

Proprietary & Confidential. This document contains TRADE SECRETS.
© Copyrght 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.

HIGHLY CONFIDENTIAL - ATTORNEYS EYES ONLY LTI_048200



Case 1:08-cv-00862-LPS Document 651-4 Filed 09/15/10 Page 8 of 13

BAA NUMBER: 02-Q-4655 - REQUIREMENT NUMBER 109 / ALT-109-LEADER-1220WP, Page 6 of 12

¢. Ed Detwiler, Director — Formerly, built and managed Bank One’s thrice-redundant global banking
infrastructure.

d. Jeff Lamb, CTO — Former senior architect for the National Air Intelligence Center (NAIC)

e. Steve Hanna, VP of Engineering — Former Lockheed and Oracle senior project manager for SIGINT projects
at WPAFB

f. Tom Ayres, Chief Sales and Marketing Officer — Former AT&T Sales Executive in telecommunications, data
networking and e-commerce

g. Steve Gonzalez, Director — Former AT&T Vice President in charge of over $4 billion in annual sales of IP
services.

h. Professor James Chandler, Director — President of the National Intellectual Property Law Institute and a
principal security, intelligence and intellectual property advisor to over 202 jurisdictions worldwide,

i. Major General James Freeze, US Army (ret.), Director -- former head of the US Armny Security Agency;
Asst. Deputy Director of NSA; author of “The Freeze Report” on Department of Energy security.

J.  William “Bill” DeGenaro, Advisor — former Chief of Strategic Planning for 3M Company and former White
House Chicef of Strategic Countermeasures for the Reagan and Bush Administrations

k. University of Dayton Research Institute — Staff with approximately 300 full-time engineers, scientists, and
support personnel with annual revenues exceeding $40M, provides basic and applied research for government
and industry. UDRI has both a long history of IT development (see: Appendix C) and long-standing R&D
relationship with numerous entities alt WPAFB.

1. Clancy W. Cross, Associate Research Analyst, UDRI — Currently head of the UDRI Web Development
Center

m. Ronald L. Thomas, Senior Software Engineer — Responsible for proposals, design and implementation for

the UDRI Web Development Center

Leader currently has the facilities and computer resources to build and support this proposed project.
Leader has approximately 6,000 square feet of secure engineering and management facilities in Westerville, Ohio
and employs over 20 full-time people. Leader’s facility is secured to a high commercial standard, including video

surveillance, intrusion, fire and smoke detection. Leader also leases co-location facilities in the Columbus area as

Proprietary & Confidential. This document contains TRADE SECRETS.
© Copyright 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.
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well as maintains robust development servers on premises. Leader will soon expand its co-located facilities within a
major teleo provider. UDRI will use existing facilities to provide the documentation, training and testing services

specified in this proposal.
7  Expected Qutcomes
7.1 Deliverables

a. Leader2Leader™ software licenses for 20,000 WPAFB employees

b. Six (6) LeaderCube™ unlimited (for internal use) software licenses with full documentation

c. Six (6) WPAFB data repositories fully integrated into the Leader2Leader™ platform

d. Leader2Leader™ hardware and hosting platform fully tested and operational at WPAFB

€. WPAFB customer and technical support staff trained and in place

f. A NORAD-like Anti-terrorism Command and Control Theater full operational in prototype form at WPAFB or

other mutually suitable location.
7.2 Timing

2. Leader2Leader™ platform installation and training will be fully implemented by the end of Q1 of 2002.

b. LeaderCube™ development, testing, implementation, documentation and training for six (6) modules will be
completed by the end of Q2 of 2002.

C. The NORAD-like Anli-terrorism Command & Control Theater prototype will be compleied by the end of Q2 of
2002, vnless this prionty is moved up by BAA to address the pr?ss_ing needs of the Secretary for Homeland

Securty.

Proprietary & Confidential. This document contains TRADE SECRETS.
© Copyright 2002, Jamuary 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.
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7.3 Benefits to Client

2. WPAFB will receive a working, integrated, scalable, flexible solution to its Records Management, Acquisitions
Management, Engineering Coltaboration and Knowledge Management priority projections in a time frame that
is factors ahead of where WPAFB thought it could be in a 6-12 month time frame if all of these projects were
let separately.

b. BAA will have a fully operational NORAD-like Anti-terrorism Command and Control Theater prototype from
which various applications and uses can be determined — all in a very short period of time;, much shorter than if
all those projects were just going out to bid in the coming months.

C. WPAFB Cost Displacement Studies already done on this project (and whicl will be included in the complete
project plan) indicate that this BAA can, at minimum, create a more than 500% return on investment, without
including a plethora of intangible values. Inclusion of reasonable values for intangible benefits puts the ROI

well over 1,500%.
8§  Risks and Risk Mitigation

The Leader2Leader™ platform is operationai now with low user volumes. A potential risk is performance
problems that have not yet been tested for large numbers of concurrent users. This risk is mitigated by the fact that
Leader is using industry-standard components that are already proven to be scalable in other high volume web
environments. Therefore, we believe that any potential scale problems can be mitigated by normal software
optimization during the stress testing phase. An additional risk is that the LeaderCube™ modules have not been
built yet and there is no assurance that they will work properly. This risk is mitigated by the fact that these systems
integration modules are familiar to many of the Leader technical principals (in large scale environments) from their
work in previous companies and they, from their experience do not anticipate this requirement to be more

burdensome than anything they have implemented successfully in the past.

Proprietary & Confidential. This document contains TRADE SECRETS.
© Copyright 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.
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9 Project Plan Management Milestones & Deliverables
This BAA is a onc-ycar contracl with a five-year tail. All of the heavy development work will occur in the first 12 months. The cnsuing 5 years of the tail will
cniail some hardware upgrading as well as ongoing Leader2Leader™ licensing and a support contracl.

Table 2: BAA Funding Request - ALT-109-LEADER-1220WP

Prepared by Michael T. McKibben, CEO, Leader Techrologies & Clancy Cross, University of Dayton
Project Plan, Deliverables & Use of Funds

January 9, 2002

Use of Funds

Description Total Requested] Month (from commencement of BAA)

1 2 3 4 5 6 7 8 9 10 11 12 Totals
Leader - Cube Dev. 31,424,455 237415 118,708 118708 118,708 118,708 118,708 118,708 118,708 118,708 118,708 118,708 1,424 495
UD - Cube Dev. $1,350,000 25000 112500 112500 112,500 112,500 112,500 112500 112500 112,500 112,500 112,500 1,350,000
WPAFB - Platiorm: Expenses $400,000 33,333 3333 33,333 33,333 33,333 33,333 33333 33333 33,333 33,333 33333 33,333 400,000
NORAD-like Antiterrorism
Theater expenses $500,000 $500,000 : 500,000
Leader2Leader™ licenses $8,400,000 700000 700,000  7OO000 700,000 700,000 700,000 700,000 700,000 700,000 700,000 700,000 700,000 8,400,000

$12,074,495 $1.695748 $964.541 5$984.,541 $964,541 $964,541 $964.541 $964,541 $964,541 $964.541 $964,541 $964,541 $733,333 $12,074.495
Headeount
Leader — Leader2l eader™
Installation & Support and
LeaderCube™ Technical
Staffing & Support 11.8 5.9 59 59 59 59 59 59 59 59 59 0.0 71
UD -- LeaderCube™
Documentation, Training,
Performance Testing, Helps,
Usability Studies & Systems

Integration 11.3 56 5.6 58 58 56 5.6 56 5.8 5.6 56 0.0 68
WPAFB — Platform hardware and Support 2.1 2.1 21 2.1 21 2.1 2.1 21 21 21 21 21 25
252 13.6 13.6 13.6 13.6 13.6 13.6 13.6 13.6 13.6 13,6 2.1 164
Product Deliverables
Leader2
Leader™ Leader2 Leader2 Leader2
Leader2leader™ platform Leader™ [eader™ Leader™
nstallation beta beta erterprise
\& staging  installation installation installation
LeaderCubes™ LeaderCube™ 1 LeaderCube™ 2 LeaderCube™ 3 LeaderCube™ 4 LeaderCubes™ 5 &6
. . . NORAD-like Arti-terrorism
NORAD-like Anti-terrorism Theater Prototype Command & Control Theater

prototype, fully operatioral

€T Jo TT abed OT/ST/60 Palld  +-TG9 WUBWNJ20d Sd1-29800-A-80:T 8seD

Proprictary & Coofidential. This document contains TRADE SECRETS,
© Copyright 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.,
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Table 2: BAA Funding Request, continued -

Prepared by Michael T. McKibben, CEQ, Leader Technologies & Clancy Cross, Unrversnty of Dayton

Project Plan, Deliverables & Use of Funds
January 9, 2002

_.BAA NUMBER: 02-Q-4655 — REQUIREMENT NUMBER. 109 / ALT-109-LEADER-1220WP, Page 106f 12 . .. ...

'WPAFB-UD-Leader Project Costs Worksheet ..~~~ "

WPAFB userbase=l 20,000 R

Costs Source Linits Unit Costs L‘:J:r‘:‘ift et
descriptor descriptor

Leader2Leader™ licenses, term Leader 20,000 users $ 35.00/user/month
Leader2Leader™ ficenses, tail ‘  Leader 20000users - 3 ';‘“"'35.DDIuserImonth \
Hardware platform & support, term Leader _ 20,000users $ . -449.495/system
Hardware platform & support, tail "_-MWPAFB S 20,000users $ . 449,492/system
Development environment R Leader 1system R 75,000 fsystem
HORAD-ike Command & Corifol Theafér prototyps R
Internal Bandwidth WPAFB o netchiange
External Bandwidth " WPAFB U Nometchange ...
. TR TR N . square . 7 fsquare
Facilities & Management VWPAFB 200footage 5S00footfyear -

LeaderCube™ Development- ........
LeaderCube™ Documentation, fi;raini-ﬁg"é; Help- -
LeaderCube™ Performance Testing
LeaderCube™ System Integration

WPAFB Metrics Studies R
NORAD-fike Command & Gonirol Theater facility -
WPAFB Leader2Leader™ internal help desk
WPAFB LeaderCube™ internal technical suppo'rt"

. WPAFB

Leader

" Univ. of Daytori :
i‘.Un'rv.,of Dayton
" Univ, of Dayton
" Univ. of Dayton

' WPAFB

. "WPAFB

Bdb silo cubes

Bdb silo cubes
‘6db silo cubes
6o silo cubes
éyears

- square -

20D00footage
man-

1.25yearsfyear .

~ man-
1.25yearsfyear

- __‘1“5-(-),OODIcube
" 41,667 foube
" 83,333/cube

“100,000/year
Isquare *

$

$

L

5

5 '_83,333!cube
3

$ 25foot/year
3

3

- 120,000/personiyear

+*Total R&D Costsf

;IZ0,000Ipersonfyear s

5 8,695,000 8,695,000

9,144,492

Propnetary & Conﬁdentml Thls documcnt contams TRADE SECRETS. -

HIGHLY CONFIDENTIAL - ATTORNEYS EYES ONLY
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LEADER TECHNOLOGIES, INC., a
Delaware corporation,

Civil Action No. 08-862-JJF/LPS
Plaintiff-Counterdefendant,
V.
FACEBOOK, INC., a Delaware corporation,

Defendant-Counterclaimant.

DEFENDANT FACEBOOK, INC.’S NOTICE OF DEPOSITION OF DEFENDANT LEADER
TECHNOLOGIES, INC. PURSUANT TO FED. R. Civ. P. 30(b)(6)

NOTICE IS HEREBY GIVEN pursuant to Federal Rule of Civil Procedure 30 that Defendant
and Counterclaimant FACEBOOK, INC. (“Facebook™) will take deposition upon oral
examination of Plaintiff and Counterdefendant LEADER TECHNOLOGIES, INC. (“LTI” or
“Plaintiff”) at a time and place to be agreed upon, and continuing from day to day thereafter until
completed. The deposition will be recorded by a certified stenographic reporter. Facebook may
also record the deposition by videotape and through the instant visual display of the testimony
(i.e., LiveNote).

NOTICE IS HEREBY FURTHER GIVEN pursuant to Federal Rule of Civil Procedure
30(b)(6) that LTI shall designate and produce one or more of their officers, employees, managing
agents, or other such persons as are most qualified, knowledgeable, and competent to testify on
LTI’s behalf as to all matters known or reasonably available to LTI regarding the subjects set
forth in Exhibit A, Section Il below, in accordance with the Definitions set forth in the attached

Exhibit A, Section | below.
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EXHIBIT A
l. DEFINITIONS

1. “Any” shall be understood to include and encompass “all.”

2. The singular shall always include the plural and the present tense shall also
include the past tense.

3. “And” as well as “or” shall be construed disjunctively or conjunctively as
necessary to bring within the scope of this request all documents or things that that might
otherwise be construed to be outside its scope.

4. “Person” and “persons” mean both natural persons and legal entities, including,
without limitation, corporations, companies, firms, partnerships, joint ventures, proprietorships,
associations, and governmental bodies or agencies. Unless noted otherwise, references to any
person, entity or party herein include its, his or her agents, attorneys, employees, employers,
officers, directors, or others acting on behalf of said person, entity, or party.

5. “Relate” or “refer” or any variants thereof, when used in connection with any
document, shall be understood to apply if the document directly or indirectly evidences,
mentions, discusses, constitutes, concerns, supports, contradicts, refers to, or in any other way
deals with the subject matter described in the request in which the term appears.

6. “Document” shall have the broadest meaning ascribed to it by Federal Rule of
Civil Procedure 34 and Federal Rule of Evidence 1001.

7. “Communication” means any contact, oral or documentary, formal or informal, at
any place or under any circumstances whatsoever whereby information of any nature is
transmitted or transferred, including, without limitation, a single person seeing or hearing any
information by any means.

8. “LTI” “Plaintiff,” “You,” and “Your” mean Leader Technologies, Inc., its

directors, officers, parents, subsidiaries, predecessors, successors, assigns, agents, servants,
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employees, investigators, attorneys, and all other persons and entities representing it or acting on

its behalf.
9. “Facebook” means Facebook, Inc.
10.  “Litigation” means the action commenced in the District of Delaware (No. 08-cv-

862-JJF/LPS) and any actions between the parties.

11.  “Persons with knowledge” means any persons (1) who observed or witnessed the
event or communication in question; (2) who participated in the event in question; or (3) who
discussed the event or communication in question with a person meeting the description in (1) or
(2) herein.

12.  “Patent-in-suit” and “’761 patent” both mean United States Patent No. 7,139,761.

13.  “Leader2Leader” shall be understood to include the LTI product and/or service
referred to by LTI as “Leader2Leader,” “L2L,” “Leader2Leader® powered by Digital
Leaderboard®,” and/or “Leader’s Enterprise Social Networking technology.”

14.  “Prior Art” means any document, action, or information that satisfies, or
potentially satisfies, any of the prior art provisions of 35 U.S.C. § 100, et seq., e.g., 88 102, 103.

15.  “Infringe” or any variant thereof refers to any infringement whether direct,
contributory, or by inducement.

16.  “Complaint” means the complaint filed by LTI in this Litigation.

1. DEPOSITION TOPICS.
Pursuant to Rule 30(b)(6), LTI is required to designate one or more officers, directors, or

managing agents, or other persons to testify on its behalf as to the following topics:

1. For each claim of the *761 patent that LTI contends is infringed by Facebook, the
circumstances surrounding the alleged invention of the claim, including, for example, the precise
date of conception; the persons involved and the nature of their involvement; the date of actual or
constructive reduction to practice; the date and circumstances of first experimental or test use;

the date and circumstances of first public disclosure; the date and circumstances of the first offer
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to sell or sale; and the steps constituting diligence from conception to actual or constructive
reduction to practice.

2. LTI’s relationship to the named inventors of the ‘761 Patent, including any
contractual or consulting arrangements.

3. The sales and alleged commercial success of LTI products and/or services,
including the number and identity of LTI customers, the identity and quantity of LTI products
and/or services that have been sold or otherwise provided to customers, and all revenue, profits
or losses derived or resulting from such LTI products and/or services.

4, Any analysis performed by LTI relating to the market or evaluation of
competitors or potential competitors.

5. The conception, design, research, experimental work, development, reduction to
practice, examination, analysis, testing, evaluation, sales, marketing and public use of each
version of each LTI product, including Leader2Leader.

6. Any Prior Art of which LTI is aware that concerns, discloses, describes or claims
any alleged invention disclosed, described or claimed in the *761 Patent.

7. All available or potentially available substitutes or non-infringing alternatives
(whether acceptable or unacceptable) to the technology claimed in the 761 Patent.

8. Sales, offers to sell or license, or plans to market or sell or license the alleged
invention of the 761 Patent or products and/or services utilizing any alleged invention of the
761 Patent.

0. Any consideration, efforts, or attempts to assign, sell, transfer or license the 761
Patent or any patents related thereto.

10.  Any damages, lost profits, or other injury that LTI claims to have suffered as a
result of Facebook’s alleged infringement of the *761 Patent.

11.  Any costs or expenditures LTI claims to have incurred as a result of Facebook’s
alleged infringement of the *761 Patent.

12. LTI’s first knowledge or awareness of Facebook.
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13. LTI’s decision to commence litigation against Facebook.

14.  The identity of each version or each LTI product and/or service that LTI contends
practices one or more asserted claims of the *761 Patent, including Leader2Leader, and the
manner in which such product and/or service allegedly practices the claimed invention.

15.  The design, development, operation, testing, evaluation, promotion, marketing
and sales of each version of any LTI product that LTI contends practices one or more asserted
claims of the 761 Patent, including Leader2Leader.

16. LTI’s efforts to mark its product with the *761 Patent, including the identity of
each product and/or service that was marked and the analysis, if any, by which the decision to
mark such product and/or service was reached.

17.  Any copyright registrations filed by LTI relating to LTI’s products.

18.  Any Communication with any third party concerning the ’761 Patent, this
Litigation, potential litigation against any party involving the *761 Patent, including the identity
of any third parties who signed or were asked to sign non-disclosure agreements relating to any
of the foregoing.

19.  All potential and/or actual investments in or funding of the costs of this Litigation
or any potential litigation against any party involving the ‘761 Patent, and all related
Communications.

20.  The history and organizational structure of LTI and all of its subsidiaries and/or
related companies, including the identity of any principals, officers and investors of LTI during
its history.

21. LTI’s relationship with Computer Wizards Consulting, Inc.

22.  Any factual basis for LTI’s contention that Facebook has induced others to
infringe the *761 Patent, as set forth in the Complaint at § 9.

23. Any factual basis for LTI’s contention that Facebook has contributorily infringed
the *761 Patent, as set forth in the Complaint at § 9.

24.  Any factual basis for LTI’s contention of willful infringement of the *761 Patent,
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as set forth in the Complaint at § 9.

25.  Any factual basis for LTI’s contention that it is entitled to a permanent injunction
against Facebook, as set forth in the Complaint at  10.

26.  Any policy LTI has in place regarding retention of Documents.

27.  Any destruction of Documents by LTI, or by any third party at LTI’S request,
where said Documents related in any manner to the Litigation.

28. Your collection and production of responsive information, documents,
communications and things responsive to Facebook’s discovery requests, including but not
limited to the persons responsible for and involved in your document collection and production;
actions taken to locate and produce responsive information, documents, communications and
things; files and locations that were searched for responsive information, documents,

communications and things; and communications relating thereto.

Dated: February 8, 2010 By: _/s/ Melissa H. Keyes

Heidi L. Keefe (pro hac vice)

Mark R. Weinstein (pro hac vice)
Jeffrey Norberg (pro hac vice)

Melissa H. Keyes (pro hac vice)
Elizabeth L. Stameshkin (pro hac vice)
COOLEY GODWARD KRONISH LLP
3000 El Camino Real

5 Palo Alto Square

Palo Alto, CA 94306

Counsel for Facebook, Inc.
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CERTIFICATE OF SERVICE
STATE OF CALIFORNIA, COUNTY OF SANTA CLARA
I am employed in the County of Santa Clara, State of California. I am over the age of 18 and
not a party to the within action. My business address is 3000 EI Camino Real, Five Palo Alto
Square, Palo Alto, CA 94306.
On February 8, 2010, I served the following document:

DEFENDANT FACEBOOK, INC.’S NOTICE OF DEPOSITION OF DEFENDANT
LEADER TECHNOLOGIES, INC. PURSUANT TO FED. R. CIV. P. 30(b)(6)

on the interested parties in this action follows:

BY E-MAIL:; BY E-MAIL:

Paul J. Andre, Esq. Philip A. Rovner, Esq.

Lisa Kobialka, Esq. Potter Anderson & Corroon LLP
James Hannah, Esq. P.O.Box 951

King & Spalding Wilmington, DE 19899-0951
333 Twin Dolphin Drive, Suite 400 ~
Redwood Shores, CA 94065 provner@potteranderson.com

pandre@kslaw.com
| Ikobialka@kslaw.com
jhannah@kslaw.com

[XX] BY ELECTRONIC MAIL: Iam personally and readily familiar with the business
practice of Cooley Godward Kronish LLP for the preparation and processing of documents in
portable document format (PDF) for e-mailing, and I caused said documents to be prepared
in PDF and then served by electronic mail to the parties listed above.

I declare that I am employed in the office of a member of the bar of this Court at whose
directions the service was made. I declare under penalty of perjury that the foregoing is true
and correct and that this declaration was executed on February 8, 2010 at Palo Alto,

Myskly Vs

Mlchael Kenny
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From: John Butler <johnbutler@anysystem.com>
Sent: Sunday, December 8, 2002 11:03 PM

To: mmckibben@leader.com

Ce: johnbutler@anysystem.com

Subject: Reply: Got your message

I will get working on the lease for $97,750 first thing Monday morning

| will try to get this whole thing done by the end of the month

John

----- Original Message-----
From: Michael T. McKibben [mailto:mmckibben@Ileader.com]
Sent: Sunday, December 08, 2002 10:43 AM
To: John Butler (E-mail)
Subject: RE: Got your message
Hi John:
Let me give you a little more information about what is brewing:
Proprietary & Confidential
We have had numerous developments on the sales front.
The Limited -- www.limited.com -- We have confirmation now from both the COQ, Len Schlessigner, and the CIO, Jon
Ricker, that we will acquire a significant contract in January for their implementation of Leader2Leader®, our full suite of
technology services, and LeaderPhone®, our teleconferencing system. Both gentlemen are willing to receive VC calls for
confirmation with a heads up from me. The point man for these calls will be the CIO, Jon Ricker.
CommPartners — www.commpartners.com - We just received confirmation that LeaderPhone® has been chosen as
their new vendor to supply 500,000 to 1,000,000 audio conferencing minutes to CommPartners. This will be at 9.5 cents
per minute. They want to also offer Leader2Leader® services when they are ready for market. The contract lead is able to
be telephoned with a heads up from me.
Boston Scientific - www.bostonscientific.com -- We are well down the path toward a contract for us to supply
Leader2Leader® and LeaderPhone® services to support their clinical trials communications. This system will involve 35
trials, up to 80 hospitals per trial, 15 people per hospital, and 50 clinical trials personnel. The current system is paper and
fedex. The fedex cost displacement alone pays for the whole system. Boston Scientific executives are available to field
VC calls with a heads up from me.
American Express -- www.americanexpress.com -- We are in serious dialog now to have AMEX co-brand
Leader2Leader® and LeaderPhone®. They have asked me to fly to New York to discuss financing Leader. They are also
interested in the products for internal use, including providing Leader2Leader® to their 3,800 affiliate outlets around the
globe. The head of technology architecture for AMEX will field VVC calls with a heads up from me. This person said of our
technology: "This is a disruptive technology... | have put a current collaborative computing initiative on hold after seeing
Leader2Leader®... It will create its own market. You have created a whole new collaborative industry."
A Chicago-based Trading Company -- | meet next week to discuss use of the Leader2Leader® system (with some
modifications) for use as a global trader information repository for a Chicago company supporting 100 traders. Comment
from the technology chief. "Your approach is of high priority and importance for our technology strategy.” This person can
take a few calls with a heads up from me.
A Major Japanese Bank — The President of this bank has already given the go ahead to pursue use
of Leader2Leader® as its new IP-based ATM platform, first in Japan, then in the Pacific Rim. They have already

Highly Confidential - Attorneys' Eyes Only LTIO78611

DEFENDANT'S EXHIBIT
DTX 0766
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contracted Ernst & Young to pursue the due diligence on Leader. The technology lead on this project is willing to field VC
calls.

Netcom Solutions - www.netcomsol.com -- Leader has signed a Teaming Agreement with a well-respected minority firm
engaged in telecommunications and defense contracting to supply LeaderPhone® and Leader2Leader® via Netcom's
considerable network. This engagement has begun. Netcom principals will field VC calls with a heads up from me.

From: Michael T. McKibben [mailto:mmckibben@leader.com]
Sent: Sunday, December 08, 2002 10:04 AM

To: John Butler (E-mail)

Subject: Got your message

Hi John:
Got your intriguing message. Are you going to be Santa Claus for Leader people this Christmas?!
I'll try and call you later today. How was your party?

—Mike

Michael T. McKibben

Chairman & CEO

Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43081

(614) 890-1986 Voice

(614) 864-7922 Fax
mmeckibben(@leader.com Email
www.leader.com WWW

To view the LeaderPhone® Teleconferencing Services video, click http://www.lcader.com/lcaderphonc/cmailbrochurc.htm
then click the video camera icon.

To subscribe to I.eaderPhone® Teleconferencing Services, click https://www leaderphone.com/leaderphone/index.jsp?
803=200068965

This message contains proprietary and confidential trade secret information intended for the sole use of the intended recipient
(s). This message is protected by the Uniform Trade Secrets Act and the Economic Espionage Act of 1996 which stipulates
that any vielation of said laws may be subject to penalties of $10M and up to 15 years imprisonment, and various other
penalties. This message is also subject to the Leader Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly notify the Leader CEO, Michael T. McKibben at (614)
890-1986 or mmckibben(@leader.com. Abuse of Leader copyrights, trademarks, service marks, trade secrets and all other
proprictary property rights will be prosccuted to the fullest extent of the law. Click on "Report a Sceurity Incident” at
www.leader.com if you have knowledge of improper use of this information.
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From: Michael T. McKibben <mmckibben@leader.com>
Sent: Thursday, November 21, 2002 9:01 AM

To: LSchlesinger@LIMITED .com

Subject: Limited-Leader update

Hi Len:

Kurt Schnieders and Herb Berger visited our offices on Monday for a briefing. It was a productive meeting. The next step was for
them to discuss immediate possibilities with Jon and Kathleen then for Kathleen to get back to us.

In parallel, | now have all four Ohio-based VC's interested in funding our $10M round. They are Primus, Blue Chip, Battelle
Venture Partners and River Cities. (We are working on others, but these guys are the the furthest along.) A key element in
finalizing this financing at a decent valuation is to show them a major contract or pending major contract.

Would you be willing to field a call from the lead VC among this group? They want to hear why a major player is interested in this

technology. At this stage, even an estimate from you of what the Leader contract amount will be would go a long way in my
valuation negotiations. FYI, interestingly Len, of our three value propositions: leadership, collaboration and inteilectual capitai,
these guys only get it on the collaboration piece. The strategic and intellectual capital value of what we've built is lost on them.
Nonetheless, they see the potential just from the collaboration feaiures.

In exchange for Limited's support in helping us secure this VC round, i'd like to offer the following sweetheart deal:

LeaderPhone® — We're ready to supply teleconferencing to Limited at 5 cents per minute plus the long distance charge. The VCs
will simply want to hear what Limited's minutes-per-month ramp up projection is over 6-12-18 months. We will also add Limited-
requested custom features at no charge. In addition, if needed, we have Sprint ready to stand with us on unigque supplier
requirements you might have if that is necessary. We are actually moving to a least-cost routing supplier right now that is much
cheaper than Sprint and actuzlly contracts with Sprint, AT&T, etc. We'll configure this part of the solution however Jon and
Kathleen wish.

LeaderZLeader® -- The ideal "marquee" Leader2Leader® contract for usin these VC valuation negotiations would be a $1.5
million license of Leader2l eader®. May | suggest that Limited purchase the licenses for 2,000 Leader?Leader® user-seats for 3
years. That works out to $20.83 per user per month. We can include a clause which would permit any unused license fees to be
applied to future LeaderPhone® charges at your discretion. This helps us in another way._.. it also helps us establish a market rate
for our user licenses. We had projected it to be $20-40 per month depending on amounts of storage used. Clearly, with Limited we
wlll be generous on storage and thus create plenty of value there. In addition, we will be very flexible in adding Limited-requested
features to the system.

My assessment so far is thal we have polentially strong fits in:

¢ TELECONFERENCING: more features, less cost, more secure

o DESIGN RESOURCES/COLLABORATION: more features, more convenient, less cost, easier to support, more secure,
dynamic online resources, version control

¢ PROJECT RESOURCES/COLLABORATION: ditto

¢ SUPPLIER RESOURCES/COLLABORATION: ditto

« STORE RESOURCES/ICOMMUNICATIONS: online training and store resources, cuts courier costs, easier to support, thin

cllent makes for easier support of basic communications like Email, fax, file exchange, bulletin boards, news, ideas,
feedback, security, supports handhelds We look forward to reviewing the short list from our meeting with Kurt and Herb.

Thanks, Len, for your support and encouragement. These steps most definitely will "put us over the top” in our next step of
growth.

| look forward to hearing from you on how quickly you think we can reasonably move on this. The sooner the better for us. It's
brutal out here in the financing world right now. Every "angle” to get these financing guys out of the cellar is golden.
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Yours truly,
—Mike

Michael T. McKibben

Chairman & CEO

Leader Technologies Incorporated
(614) 890-1986 VOICE

(614) 498-5442 CELL
mmckibben@leader.com EMAIL

This message contains proprietary and confidential frade secret information intended for the sole use of the intended recipient(s).
This message is protected by the Uniform Trade Secrets Act and the Economic Espionage Act of 1996 which stipulates that any
violation of said laws may be subject to penalties of $10M and up to 15 years imprisonment, and various other penalties. This
message is also subject to the Leader Proprietary & Confidentiality Agreement. If you have received or are viewing this message
in error, please delete it immediately and kindly notify the Leader CEO, Michaei T. McKibben at (614) 890-19886 or
mmckibben@leader.com. Abuse of Leader copyrights, trademarks, service marks, trade secrets and all other proprietary properly
rights will be prosecuted to the fullest extent of the law. Click on "Report a Security Incident” at www.leader.com if you have
knowledge of improper use of this information,
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From: Steve Hanna <steve(@computerwizards.com>

Sent: Thursday, October 10, 2002 8:09 AM

To: cweall@computerwizards.com

Subject: Yesterday in CWC (Tuesady-Wednesday, 10/8-9/2002)

Page 2 of 4

Note: you will see a duplicate of this in the form of a reduced version
that I am sending to leaderdev this morning ......

GENERAL:

Mike & Jerry had meetings and demos Tuesday and Wednesday; Mike and
Jerry are in Cleveland today for meetings and demos (Mike indicated that
the Mars demo would be some time around 9:30 this morning).

*#Mike & Jerry are talking with a large company that is a long distance
phone service provider or sorts .... they are more of a broker, buying

and selling from all the major carriers and as a result, they can resell
minutes in bulk at a much reduced rate. Jerry feels that we can cut our
long distance phone costs in half, thereby allowing us to lower our

price on LP and/or increase our profit margin.

Kook ok ook ok Aok ook ook Kk

Financial Status:
Mike received confirmation late yesterday for depositing the investor
funds; this will be deposited this moming; Leader will work with the
bank to make these funds immediately available such that we can get &
deposit a check loday from Leader. At this moment we are still
projecting a Tuesday pay date.

* *

Lo 2 1]

*

PERSONNEL Misc.;

Travel / vacation:

o Jeff out most of Monday and Tuesday

o I was in Columbus Monday and Tuesday

o Eric was in Columbus Tucsday and Yesterday

Ksksok ook ko k Kok

DEVELOPMENT OVERVIEW:

-We are in the midst of an extremely important and demanding development
cyele. With our limited resources we have (o support activities on a

variety of fronts, and that is frustrating for all of us ...._. but that

is just the way it has to be right now.

We are asking for as much of your time as you ¢an give now in support of
these tasks.

Below is an attempt to summarize the different efforts and who is

working these primarily, at this time.

**[.2L : we have verbally committed to selling 4 system to Boston
Scientific; in general, the currcnt level of functionality is sufficicnt

for the initial roll out to Boston Scientific (with some exceptions

... one being the implementation of the Idea Registry). Below are the
current tasks associated with L2L:

IYPerformance -> 1st order is implementing VBSF 3.01 in the application

... Tim, Jeff
-> 2nd order will be use of Optimizit across the updated
system ... Jeff

2YU/D Mars -> work through current problems on main as we did for LP and
v/d Mikes demo & beta machine so that the code gets more exercise .....
Mark (POC), Andrea, Wendy, Kim (Dave and Steve testing)
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3)ldea Registry Implementation -> Betsy

**5C: Mike & Jerry tell us that they have a customer (SWACO) and they
feel that a contract could be in piace within 1-2 months: -> Eric and
Bill primary (Tim and Bud part time)

*LP Redundant system = Brad and Jeff, and Bud

*LP production system support > all as required ._.. right now we do
not have a ‘next update’ scheduled and will try to delay work in this area

LIS LI SRR LI R I L L L Ly

NON LEADER CUSTOMER ACTIVITIES:

o DuJour: DOWN

o UVIVS:n/a

o Spammotel: experienced a major slowdown over night Tuesday, starting
in the evening; Bud was able to remove a bad email that was monopolizing
the majority of the system resources; also, Jeff has been spending some
time working with the new Spammotel server

0 Adas - n/a

LEADERPHONE(tm) Support & Development:

o Following the Monday night production update, a problem was discovered
in the Sales tool {this was found by Brad Dorsey); Betsy fixed this
Tuesday afiernoon and a smalil update was done Tuesday night.

o Yesterday, another issue was uncovered in the Backoffice arena that
resulted in a customers cc being rejected .... something to do with the
user's address processing; Bill fixed this problem and made the change
on production as well.

o we are going forward with the changes to get CTI and the Application
using common vbsf jar files.

o various members of the team are working actions/research tasks
associated with establishing the redundant LP system

L2L:

o we have shifted our focus back to L2L; we are targeting an update to
Mars as soon as we can get the code on cleaned up; Mark 1s the POC for
this eiffort, and we will be creating a CVS branch today

MILESTONES:
o move the Beta equipment suite {from Leader to the hosting facility

o start the external beta with external customer(s) .... TBR ?7???

5C:

-Bill and Eric are the primary resources working this. We have tumed
the heat up on this based on the understanding from Mike that he is
working a deal for implementing the SC capability at SWACO.

Steven E. Hanna

Vice President of Technologies
Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43018

(614) 890-1986 Voice
shanna@leader.com Email

hannal @palm.net (Mobile email)
www.leader.com WWW
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This message conlains proprielary and confidential trade secret
information intended for the sole use of the intended recipient(s). This
message is prolecled by the Uniform Trade Secrets Act and (he Economic
Espionage Act of 1996 which stipulates that any violation of said laws may
be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties. This message is also subject to the Leader
Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly
notify the Leader CEO, Michael T. McKibben at (614) 890-1986 or
mmckibben(@leader.com. Abuse of Leader copyrights, trademarks, service
marks, trade secrets and all other proprictary property rights will be
prosecuted to the fullest extent of the law. Click on "Report a Security
Incident" at www.leader.com if you have knowledge of improper use of this
information.
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From: Mrfugler@aol.com

Sent: Monday, November 4, 2002 12:32 PM
To: mmckibben@leader.com

Subject: RE: Week of Nov. 4th Schedule

Page 2 of 4

1 leave Tuesday late aflermoon for Europe, no change possible, 1 think

the best thing to do is have a meeting by phone late Monday afternoon or
Tuesday when you are available, we can accomplish enough to get started
and we can meet in person onmy refum

Michael

-----Qriginal Message-----

From: Michael T. McKibben [mailto:mmckibben(@leader.com]
Sent: Sunday, November 03, 2002 2:54 PM

To: Mrfugler@aol .com

Cc: dpatterson@conferenceleader.com; lluby@leader.com
Subject: Week of Nov. 4th Schedule

Hi Michael:

1 got your latest information oo your availability as Mon or Tues this

;?rflei}r: the office today double-checking my calendar and realized that |
:ixslﬂicling meeting on Tues AM. Could Wednesday, Nov. 6th work for you
Ktlllanta (or wherever)? | just called and left a message for you on your

ce

phone. 1 trust you received our Executive Summary nonetheless.

‘We had a phenomenal selling week last week. The Limited www.limited.com
just

committed to contracting with Leader for LeaderPhone(r) and
LeaderZLeader(tm). They also want to take a close look at our Smart
Camera(tm). We met with their COO, C10 and CTO.

1look forward to meeting you.

Yours sincerely,

Michael T. McKibben
Chairman & CEQ

Leader Technologies Incorporated
Spectrum Commerce Center
921 Eastwind Drive, Suite 118
Westerville, Ohjo 43081

(614) 890-1986 Voice

(614) 496-5442 Cellular

(614) 864-7922 Fax
mmckibben@leader.com Email
www leader.com WWW
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To view the LeaderPhone(r) Teleconferencing Services video, click
http://www.leader.com/leadesphone/emailbrochure.htm, then click the
video

camera icor.

To subscribe to LeaderPhone(r) Teleconferencing Services, click
https:/fwww.leaderphone.com/lcaderphone/index.isp?803=200068965

This message contains proprietary and confidential trade secret
information

mtended for the sole use of the intended recipient(s). This message is
protected by the Uniform Trade Secrets Act and the Economic Espionage
Actof

1996 which stipulates that any violation of said laws may be subject to
penalties of $10M and up to 15 years imprisonment, and various other
penalties. This message is also subject to the Leader Proprietary &
Confidentiality Agreement. If you have received or are viewing this
message

in error, please delete it immediately and kindly notify the Leader CEQ,
Michael T. McKibben at {614) 890-1986 or mmeckibben@leader.com. Abuse of
Leader copyrights, trademarks, service marks, trade secrets and all

other

proprietary property rights will be prosecuted to the fullest extent of

the

law. Click on "Report a Security Incident” at www.leader.com if you have
knowledge of improper use of this information.

----- Original Message-----

From: Michael T. McKibben [mailiv:mmckibbenf@leader.com
Sent: Monday, October 28, 2002 8:40 AM

To: 'Mrfugler@aol.com'
Cec: 'dpatterson@conferenceleader.com'
Subject: RE: "The loop” we seemed to have gotten out of the loop

Hi Michael:

I'll try and give you a call. I'm in Dallas tomorrow at Arter & Hadden's
office, so maybe we'll also try then.

Thanks,
--Mike

----- Original Message-----

From: Mrfugler@aol.com [mailto:Mrfugler@aol.com
Sent: Saturday, Cctober 26, 2002 10:54 AM

To: mmekibben@leader.com
Subject: "The loop" we seemed to have gotten out of the loop

Let's try and reconnect this coming week and see what we can do. | know
that your guys and 1 tried to connect unsuccessfully but we all tried a
number of times. Maybe this week.

Michael
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To:............ Leader Members
From:....... Michael T. McKibben
Founder, CEQ & Senior Manager
Subject: ... Leader Report
Date:........ December 10, 2001

Proprietary & Confidential
Do not make copies. Do not distribute. Store securely.
Subject to Trade Secrets Law and the Leader Proprietary & Confidentality Agreement.

oliday Greetings| Ihope this letter finds you healthy and happy at this special time of
year. Speaking for myself, I know that I am hugging my loved ones just a little tighter
this year and apprediating them just a little more after the events of September 11.

I am pleased to bring you a strong report on the state of the company as we move into
this 2001 holiday season. This is the first printed communication I have sent to all our members
since September 11, so please permit me to put those events in a lirtle Leader context.

While all of us in the Leader team work
tirelessly, we have heavy hearts. Reports are still
coming in from our members in the New York and
New Jersey areas of family, ifriends, neighbors,
colleagues and acquaintances who died in the
tragedy of September 11, 2001. We hear about the . _
recurring nightmares among the children of members United We Stand
who live near Ground Zero. One Leader member lost
5 in his company plus the loss of the 3-year old son of an employee who was a passenger on
one of the planes. Another Leader member artended 9 funerals in the span of two weeks — all
services for dads who left grieving widows and young children. One Leader Director lost his
best friend who worked on the 104" floor of Tower 1. Yet another Leader Director was a good
friend of conservative commentator Barbara Qlson, wife of the Solicitor General, who was a
passenger on American Flight 77 that crashed into the Pentagon. Unfortunately, we could fill
pages relating similar stories.

Qur corporate website at www,leader.com expresses some of our feelings. I think the
additional thing I will say is that we have suddenly become more aware of what it rneans 10 be
American and what it means to live in a free country. We are not perfect, for sure, but our
Founding Fathers, in their wisdom and guided by God, did set in motion a new type of
governance on this planet; a governance that depends upon moral men and women; a type of
governance that gives hope and opportunity to the entrepreneurial spirit. Leader is a good
example of that. Back in 1997 I had an idea for a new business and new product platform.
Armed with that idea (and little else), I set up office in our spare bedroom and began planning
for the company that is now Leader Technologies. We had no enterprise sponsors, no deep
pockets, no insider relationships... just a dxeam, sheer detexmination and a country where
dreams can be realized if one is willing to work hard. Only in America. Others like Ben Zacks,
Michael Greulich, Adam Steiger, Brad Whiteman, Major General Freeze, Jeff Lamb, Steve &
Tina Engle, and Karen Houser caught the vision (forgive me for not naming every Leader
insider here — please see their names at the company website under “Management”). We
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Message from the Leader Semior Manager, Michael T, McKibhan, December 4, 2007, page 2 0f 6

pained traction steadily. Along the way we met each of you. You caught the vision. The rest is
history that brings us to today and the main purpose of this letter which is to set the wheels in
motion for the next phase of growth in our company.

Whatever it is about cur coumtry that makes Leader possibie is some of what
is unique about Amerlca. We must hold fast to these unique gualities and make sure we
preserve those lofty principles for posterity.

We are pleased to report the following highlights of the successful work efforts of the

Leader team. This list is by no means comprehensive. nor can it convey the

significant levels of “behind the scenes” effort underway. I can tell you that the

length and breadth of Leader’s sales. marketing and alliance-building expands daily
in commercial, academic and government circdes. Very powerful and influential people are
being introduced to Leader and our technology. There is much inferest and enthusiasm for the
breakthroughs we have made in communications technology.

Por example. just last
week I attended with our

Global Ghallnges, Tiondy, 8 Bos! Pracicas .\ Director Bd Detwiler and

Intarnational Cryptography Institute 2001

in Crypiagrapny : ; CTO Jeff Lamb the

O et invitation-omy

International

Cryptography’ Institute 2001 in Washington D.C, Speaker after speaker discussed the state of
modexrn computing and laid out their recommended agendas for the next decade. Those
agendas had LeaderZLeader'™ written all over them, metaphorically speaking. Many of the
United States” leading thinkers on e-commerce, cryptography. electronic security and privaey
were at this invitation-only conference. People like Phil Zimmerman. the inventor of PGP and
crusader for privacy rights in cyberspace: Dr. Whitfield Diffie. Sun Microsystems Vice President
and inventor of the Diffie/Hellman encryption standard: Bruce Sterling. science fiction writer
and author of The Hacker Crackdown: Law and Disorder on the Electronic Erontier: Special Agent
Marcus C. Thomas. Section Chief of the FBY's Cyber Technology Section at Quantico: Brigadier
General James Armor, Directorate Director. the National Reconnaissance Office: and David
Kahn. historian and author of the seminal work on the history of cryptography. The
Codebreakers: and many others of equal stature. These people presented many sides of the issue
and sometimes disagreed fundamentally. However. there was an uncanny convergence of
agreement that platforms (like Leader's) are needed to help the national interest vs. personal
privacy debate find its footing.

Breaking News: I have just engaged Phil Zimmerman. the inventor of PGP, to consult
with our technical team on our privacy and security systems and standards. InfoeWerld named Phil
one of the Top 10 Innovators in E-business in 2000. Phil received the 1995 Chrysler Award for Inmovation
In Design. We will also be talking to Phil about the potential for a strategic alliance with respect to new
products he is developing and our emerging product lines.

! Cryprography deals with the storing and transmission Of data Se that it is secure and private. Despite the fact that
“aryptQ” goes back many millennia {it's a Greck word meaning hidden wiiting). modern-day standards have only
started to emerge recently. Competing intercsts abound in this ficld all the way from the open-standards folks and civil
libertariang on one side 10 privacy advocates. government, law enforcement and intelligence On the other. For example.
we want the CIA 0 be able t0 intercept and decrypt Osama bin Ladens electronic communiqués t0 his iniermational
cells. but do you wany them to have those same powers 10 open and read your love letters t0 your sweetheart? Tough
issues.

* PGP is the de facto international standard for B-mail encryption today.
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Other business highlights:

i. LeaderPhone™ Teleconferencing Services officially launched in September 2001.
Go to www.leaderphone,com to sign up and use it. Spread the word. I am pleased to
announce that the company is now booking revenue. Early sales affiliates mclude
Anysystem.com (New York),
Communications Marketing
Systems {Denver), Data-tell
{Columbus), Ameritraining
{Columbus), Adelphia
(Pittsburgh). Barly customers
include the preceding plus the
Minneapolis Jaycees, The
Fountains {healthcare), the
Railroad Bngineexr’s Union, and
The National Intellectual Property
Law Institute. A host of new sales
accounts are being lined up by
Tom Ayres, our new Chief Sales
and Marketing Officer. As an o, ender . e
example, Data-tell has a 20+ " I ™
person direct sales force and sells  Fig. 1: LeaderPhone™ Teleconferendng Services Home Page
telecommunications products to
the Fortune 2000. As of Iast Friday, LeaderPhone™ will become their teleconferencing
offering. Also, we are now slated for au appointment with Ford Motor Company that is
interested in looking at TeaderPhone™ for their 5,000,000 teleconferencing minutes
per month,

2. ¥enwick & West LLP, a leading Silicon Valley high technology law firm, has been
engaged to assist us int positioning the company for growth. Fenwick & West was
named a Fortune 2001 “100 BEST COMPANIES TO WORK FOR.” They have offices in
Palo Alto, San Francisco and Washington DC. You can read more about Fenwick and
West on their website at www fenwick.com.-

3. Steven P. Gonzalez, former ATET Sales Vice President for IP Services joins the Board.
You can read more about Steve on our website. Go to www leader.com then click the
“Management” button. I am thrilled to have Steve on our Board. In my opinion, Steve
is probably the most experienced and successful corporate sales executive in telecom
and high technology today. He is experienced on both sides of the ball {data and
telecomy). This experience will serve us well. Steve has had many other offers for Board
seats and has selected Leader among them. As an example of Steve’s hand’s on
experience, Steve created and profitably ran a 150+ person e-commerce direct sales
force that sold all of AT&T's e-corumerce products until the mid-1990’s. (Read: They
sold electronic stuff at a profit, grew their business every year, and made real money.
Strangely, this had become a novel thought during the heady dotcom days but is now
coming back into vogue. As most of you will recall, I have been preaching good
fundamentals from Day 1.)

tead The Wayl *
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4. Leader is on the cusp of signing research and development agreement
with a major national research laboratlory for sales rights to advanced
technology developed by the laboratory to be marketed in conjunction
with the Leader2Leader™ enterprise platform. As some of you are aware,
this agreement has been in process for a number of months now. It
experienced various delays due to procedural shortcomings on the other
side that have now been worked out. In fact, officials from this laboratory
recently made a two-day trip to Columbus for meetings at our offices.
Leader's association with this laboratory, while enabling us to obtain
powerful intellectual property rights, also “puts us on the map” with
respect to technological validation. It is akin to having an AT&T Bell Tabs
endorsement. In addition, it positions our technology for wide
deployment among prospective government purchasers.

5. Leader teams with the Universily of Dayten Research Institule to
pursue a joint venture with Wright Patterson Air Force Base to install
Leader2Leader™ at Wright Patterson and build special data sharing
modules for use by the US Air Force. I cannot say a lot more about this
oppeortunity other than it is in process now. Funding meetings are
ocanxing right now for this project. We already have the technical sign-
off from the government customer, now we must get through the
financing hurdles, which, tragically, became suddenly easier after
September 11.

6. Thomas E. Ayres, former AT&T General Manager and former Area Vice
President of Rhythms NetConnections, joins Leader as Chief Sales and
Marketing Officer. I have known Tcm and his wife Susan for 8 years. He
is a highly skilled corporate sales executive, superb sales force motivator,
and powerful closer. He exceeds his plan wherever he goes. He, like Steve
Gonzalez, is experienced on “both sides of the ball” (data and telecom)
which makes his experience tailor-made for marketing LeaderPhone™,
Leader2Leader™ and Click2leader™.

7.  Bill DeGenaro, former Director of Business Research & Analysis for 3M /
[

Ll cader

Company and former Director of Strategic Countermeasures Planning for f
the White House joins the Leader Advisory Board. Bill has already made ’;ﬂ

the trip to Columbus to train our personnel on detecting industrial f
espionage techniques that could be used against Leader 10 steal our trade Leader.
secrets. Bill is also a highly skilled corporate strategists, His advice will be

invaluable as we grow. Few people know that much of the 3M Company

quality story written about it Built to Last {HarperBusiness) was a plan Fig. 2 — Our large
conceived and implement by none other than our new Advisor, Bill enterprise 528
DeGenaro, when he was a 3M Company executive. Brand,
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Message from the Leader Senior Manager. Michael 1. McKibben, December 4, 2001, page 5 of 6

8. Other significant Markel Validations continue:

a. Jerry Rampelt, a Naticnal Malcolm Baldridge Award Examiner,
invests. Por those of you unfamiliar with “the quality movement” in
corporate America, the Malcolm Baldridge Award is the Super Bowl
ring of quality. The Baldridge Committee is comprised of the finest
strategy and organizational development minds in the world. Jerry’s
investment couldn’t be a better signal to the quality world that
Leader2Leader™ is about ready to compete for the ring.

b. Anysystem.com, a major re-seller of large system computer gear,
invests significant platiorm hardware for the staging of
Leader2Leader (tm). This development allows us a lot of flexibility to
engage major beta users in testing Leader2Leader™ in the coming
months. With this platform, we don’t need to bother internal IT shops
with our requirements. We can simply invite “early innovator” testers
from these firms to use the Leader2Leader™ beta on our equipment
and under our supervision and support. I cannot tell you how many
selling obstacles this platform overcomes.

c. Len Schlesinger, COO, The Limited and formerly the George F.
Baker, Jr. Professor of Business Administration at the Harvard
Business School agrees to this endorsement after his latest viewing of
the Leader2Leader™ platform: *This is impressive. I could help
rnanage the entire Limited family of companies from the
Leader2Leader™ system.” Len saw our concepts back in 1998 and
has followed us from a distance. While The Limited is not yeta
customer, it is a testament to how far we've come that one of the
most powerful pecple in the fashion world is willing to have his name
associated with Leader even before the product is ready.

d. Ed Detwiler, former Sr. Vice President of Bank One, joins the Leader
Boeard of Directors and makes a personal investment: “Leader has a
unique Fortune 50 caliber management team fora 3.5-year-old up Leader
start company. Bd built what is today the 5" largest banking computer )
system in the United States. Asmany of you know, Ed has now

jeined Leader on a full time basis, is a Director, and is our ' Fi%‘ 3= ?ur T‘emdet
iy 5U smp on-baso
LeaderPhoneT™ Product Manager. B2B & B2C Brad.

e. Tom Ayres, former ATST General Manager and Vice President at
Rhythms NetConnections says upon joining the Leader team as Chief
Sales and Marketing Officer: “Every bit of my experience in the
telecommunications and networking arenas tells me that Leader’s
preduct line will be in preat demand. I plan to make my retirement
with this opportunity. This opportunity is once in a lifetime.”

f. Steve Monaghan, former Vice President for Ericsson:
“Leader2Leader™ is complete. You have nailed all the issues that
have prevented others from being successful at what you have done. I
want on board the Leader team.” (Note: We have just reached
agreement with Steve and he just started selling enterprise accounts
for Leader full time last week.}

9. Financing. We continue to raise "angel” money from a small number of
accredited investors. We are preparing to discuss financing with venture capitalists
regarding a $7- 10 million round. Xf you or someone you know inay have an interest in

Proprielary & Confidential
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considering an investment prior to us completing this $7-10 million round, please
contact me.

10. Intellectual Property. We have filed for numerous trademarks. Copyright and patent
filings are being prepared by our intellectual properiy counsel, The Chandler Law Firm
Chartered,

11. Shift from LLC to C corporate form; 3-for-2 Split. Our key advisors have
recommended that we make the planned shift from LLC to C corporate form now. The
Managers of Leader 1LC agreed. ¥You will receive separate materials concerning the
entity conversion transaction. We have decided that in conjunction with the re-
capitalization from an LLC to C corporation we will, in effect, split all Member
equity holdings 3 for 2.

On my own behalf and on behalf of the whole Leader team I want to thank you for
being a part of a business opportunity that 1 believe can reshape modern computing. It isn't
- many times it one’s lifetime that one can be a part of such a possibility. This Merger (shift of
corporate form to a C corporation} is a next step along that pathway.

Have 2 wonderful holiday season with your friends and family. We have a lot to be
thankful for.

Yours sincerely,

Michael T. McKibben
CEQ & Senior Manager
Leader Technologies LLC

Proprietary & Confidential
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www.leader.com

i Lastheind Nrive 614 800.1986 VOICE - / //
Le ader- rtiter )0 614 B64.7922 FAX ///

To: Leader Members

From: Mike McKibben, CEO & Senior Mapager
Date: May 1, 2002

Subject: Status Report & LLC-te-C Corp Conversion

Greetings to each of you and your families. I hope this letter finds you happy and in good health.
I have much 1o report and too little space to report it. so I will try to summarize.

Leader2Leader™ trials are starting as we speak, In fact. I did my first remote presentation
Friday — I was here In Columbus and the other person was In Washington D.C, ¥t went well. It is
gratifying to see the pent up demand for our platform. The response from those who have seen
the platform is uniformly enthusiastic. from both large and small companies. Our task over this
next year is to solidify our financing and roll out the platform to accommedate this demand. We
are working hard to make sure we take full advantage of the global business potential of our
powerful comrnunications platform. Click2Lead™ will be the subscription version of the
platform version that will enable anyone to sign up and use the product. We expect that
Click2Lead™ will be available starting sometime in the summer after the platforma has been
sufficiently debugged.

LeaderPhone™ Teleconferencing Services is out on the market now. is working like a
champ and gaining customers. Our sales ramp up has been slower than expected. but we
continue to refine our approaches and affiliate relationships to speed that up. I am pleased to tell
you that LeaderPhone™ is currently under evaluation to become the teleconferencing service for
the Commonw¢alth of Penmnsylvania. One of its unique features is :he ability of the server to call
you (instead of you calling a 1-800 nurnber with a pre-defined PIN number). This powerful
feature, even though much more convenient. takes customers some getting used to. They are
used to having to work harder to get into a conference call! For this reason. we will likely offer a
more expensive operator-assisted service as well to mimic what people do now.

Leader Smart Camera™. As many of you know. we have acquired the property rights to a
Smart Camera™ developed at a well-known National Research Laboratory. We have also
entered a Cooperative Research and Development Agreement with that faboratory. These are
very valuable rights to a video security camera that will be connected to the Leader2Leader™
platform and marketed as “Leader Smart Camera™". We believe that. especially following the
events of September 11, these devices and our platform will be in great demand. We are
currently pursuing a single local opportunity that would deploy 100 cameras this year. As with
LeaderPhone™ we plan to put an executive and budget in place to pursue this very important
vertical market for Leader2Leader™. ;

Moving Forward. One of the important next steps in Leader's business strategy is to better
position the company for future growth. We believe this can best be facilitated by the conversion
of the company from an Ohio limited Liability company to a Delaware C corporation.

The enclosed LLC-t0- C conversion package explains what will happen Please fee] free 10 call me
, This mailing is informational. There is nothing for you to do yet. Stay
tuned and we will let you know when you zre to cast your vote.

Yours truly.
Proprietary & Confidential
CHO & Sevior Mamger Trade Secrets
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From: Steve Hanna <steve{@computerwizards.com™>

Sent: Thursday, August 29, 2002 10:26 AM

To: khouser@leader.com

Subject: [Fwd: Yesterday in CWC (Monday-Wednesday, 8/26-28/2002)]

Karen ... just wanted to share this one with you ..... you no doubt will
not fully approve of all that I share, but I thought this one would be
meaningful to you

Steve

GENERAL:

Mike had 2 demos on Tuesday (one to the State of OH Police who are
interested in the L2L platform); yesterday therc was one
demo/presentation to the Ohic Education Association.

The calendar does not show amny demos today or tomoirow, however I
believe that Mike has activity onFriday?

#*¥ ] had lunch with Mike yesterday. I thought that I would take & few
minutes and jot down some of the highlights from the conversation to
keep everyone as 'in the loop' as possible.

Mike is very excited about where are as a company and the current
contacts that he has been and is making, both on the investor front, but
also with prospective customers.

Last week he meet with the 10th largest law firms in the U.S. and they
were interested in the use of the LP service and also in L2L. There
turned out te be a huge coincidence that worked in our favor, as the
head of this firm was a former student of professor Chandler, Mike took
full advantage of this relationship and got the professor on the phone
real time to engage in major smoozing. The firm would like to get
involved ....1) they are trying out LP 2) they may work with us to get
us in front of big $8$ investors to complete the new large round of
investment §% .... for this they would like to be our corporate council,
which is in conflict with the current relationship we have with Fenwick
& West .... more balls for Mike to juggle...:-)

He was encouraged by the meeting with Dell computers, but he did not
dwell on that; he said that they (Dell) were to have an internal meeting
yesterday to discuss the LP service & them ... he had not heard
anything as of mid day yesterday.

Mike acknowledged the fact that we are in ‘low' period financially; he
is apgressively aftacking that issue (as we have observed over the past
two weeks);

his view is that things will continue to be tight for at least the next

6 weeks, and should ease some after that.

Mike feels that we are close to bigger deals on both the LP and L2L
front. There are high level discussions happening with companies such as
Mastercard, Bankone and others for wholesale use of the LP service;
there are follow up meetings scheduled with multi-national corporations
regarding the L2L platform, as well as strong interests from smaller
organizations such as the Ohio Police, ete.

EXHIBIT _ 365
1 o

Good news / Bad news .. My perspective: Ihﬂfﬁﬁéggﬂw‘-—%lﬁ}u

-First, the bad news ... Karen's last full time employment with Leader JANIS JENNINGS, CSR 3942
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[Fwd: Yesterday in CWC (Monday-Wednesday, 8

is this week .... she keeps telling everyone that is the case but there

just does not seem to be the concem / preparation on the part of the

rest of Leader that there SHOULD be. I am afraid that those in the
position to make a difference are too busy and are relying too much on
her promise to work part time in the future ...... what they aren't
grasping is that she WILL be PART-TIME only .... she will not be there
to do all of the underlying tasks that keep the office propped up each
and every day.

I have come to respect and rely on Karen, professionally and as a friend
...... she will be sorely missed.

-Scott Heitkamp (accountant):

Scott is on board and has jumped in with both feet. He is doing a great
job in these early days with the company. I liked Gloria and miss seeing
her at the office, but I have to say that Scott is a more outgoing,
aggressive force in the accounting/controlier position and will be a
very positive factor for Leader and CWC.

-Lisa Porter (in-house direct Sales person):

Lisa has hit the ground running. She has come up to speed on the LP
product very fast and has immediately begun the process of establishing
a customer base. Her experience and direct customer contact will be a
very positive force for our team, and we need to pay attention to her
inputs when they start coming to us, as the result of her first hand
exposure to LP customers.

-Kim Wohiford - LP Operator plus:

Kim was a steal! She was brought in under the umbrella of providing the
LP Operator assistance to LP customers. 1t was understood up front that
there was a huge unknown as to the level of effort for the operator
position, and as a result we made sure that the person knew that they
would be asked to wear many hats, at least one of those being an admin.
assistant hat. Well, she not only easily covers the operator & admin.
requirements, she brings developer talents that have already been engaged.

-Jerry Rampelt - Senior level, business development, etc.:

Jerry's role is not one that most of us have direct day-to-day contact
with, however it 'appears' that he is a positive factor already. Mike

has been a one-man show on the investor & business development front for
quite a while. Jerry is bringing with him a 'new' set of potential
investors and companies that might be interested in the Leader products.
He has set up many investor and potential customer meetings. I don't
think that he is a dynamic presenter, etc. (like Mike), but he appears

to be a great front man, establishing contacts with investors and
companies and 'setting the table' for Mike. Time will tell how well this
all works out, but so far so good.

fI provided these notes to give the remote folks greater insight into
the newest members of our larger team and their roles ..... T hope it is
helpful]

PERSONNEL Misc.:

Travel / vacation:

-none Monday

-Eric and 1 were in Columbus Tuesday & Wednesday (yesterday).

*Vonda's birthday is Today ..... Happy Birthday Vonda!

Highly Confidential - Attorneys' Eyes Only
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[Fwd: Yesterday in C“g a\%c%d}i):r- ednesday,

NON LEADER CUSTOMER ACTIVITIES:

*+*3¥Flag is continuing to be a problem .... yesterday Bud and others
spent time trying to resolve performance issues; today the saga
continues .... email 'seems' ok, but taskman is unavailable, and other
hosted sites on that server are hit and miss.

Spammotel - Bud has assembled anew server for the new version of
Spammote;, once configured this will be shipped to Jeff and he will
begin work on the modified version of spammotel .....**Bud has run into
1ssues with the server that have delayed its completion

Atlas - Jeff is continuing some low level work for Chuck.

LEADERPHONE(tm) Support & Development:

-We created the branch and began testing Monday ... initial problems
were uncovered by Betsy; testing Tuesday and Wednesday uncovered
cosmetic 1ssues that Andrew and Wendy addressed. There are low level
issues identified, but no show stoppers.

-work continues in the background, identifying the necessary pieces of a
redundant LP system

L2L:

-Andrea & Betsy are working changes to User Package ... these are being
done on Tim's branch and will be merged with Tim's work to main soon.
-the leng awaited release of VBSF (3.1} occurred yesterday; Tim is
making final tweaks to the current branch that implements all of the
necessary new schema, etc. for 3.x compatibility, while still using VBSF
2.3 features; this will be merged to main soon {perhaps today} and we
will test and fix remaining areas in the application. A new branch will

be created by Tim, where he will implement the perfonmance enhancing
features of 3.1.

-Mark has implernented the PDF file conversion feature for projector, and
this will go to main today

MILESTONES:

o move the Beta equipment suite from Leader to the hosting facility
(Adelphia).... now looking like the 2nd week in Sept.

o start the external beta with external customer(s) .... now looking
like NET 2nd week in Sept.

SC:
-Work is continuing at a low level (firic, and Bill)

Steven E. Hanna

Vice President of Technologies
Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43018

(614) 890-1986 Voice
shanna(@leader.com Email
hannal@palm.net (Mobile email)
www.leader.com WWW

This message contains proprietary and confidential trade secret
information intended for the sole use of the intended recipient(s). This
message is protected by the Uniform Trade Secrets Act and the Economic
Espienage Act of 1996 which stipulates that any violation of said laws may
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be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties. This message is also subject to the Leader
Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly
notify the Leader CEO, Michael T. McKibben-at (614) 890-1986 or
minckibben@leader.com. Abuse of Leader copyrights, trademarks, service
marks, trade secrets and all other proprietary property rights will be
prosecuted to the fullest extent of the law. Click on "Report a Security
Incident” at www.leader.com if you have knowledge of improper use of this
information.

Steven E. Hanna

Vice President of Technologies
Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43018

(614) 890-1986 Voice
shanna@leader.com Email

hannal @palm.net (Mobile email)
www.leader.com WWW

This message contains proptietary and confidential trade secret
information intended for the sole use of the intended recipient(s). This
message is protected by the Umform Trade Secrets Act and the Economic
Espionage Act of 1996 which stipulates that any viclation of said laws may
be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties. This message is also subject to the Leader
Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly
notify the Leader CEO, Michael T. McKibben at (614) 890-1986 or
mmekibben@ieader.com. Abuse of Leader copyrights, trademarks, service
marks, trade secrets and all other proprietary property rights will be
prosecuted to the fullest extent of the law. Click on "Report a Security
Incident" at www.leader.com if you have knowledge of improper use of this
information.
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METHOD FOR DYNAMIC ASSOCIATION OF ELECTRONICALLY
STORED INFORMATION WITH ITERATIVE WORKFLOW CHANGES

L Field of the Invention

[0001] This invention relates to management and storage of electronic information.
More particularly, this invention relates to new structures and methods for creating
felationships between users, applications, files and folders.

Il. Background of the Invention

[0002] Digital communications solutions are presently supplied to users in ways that
are completely divorced from their business context. A particular item of communication
provides little or no inherent understanding of how that communication furthers the
purpose and intent of the group or enterprise. In other words, an email inbox collects
emails about all topics, business and personal. The email application itself is not
discerning about topic, priority or context beyond perhaps rudimentary “message filters”
that will look for certain key words or people then place those items in target folder:s.
Generally, it simply presents a sequential list of messages received. Similarly, a fax
machine receives fax pages in sequence. A fax machine is not discerning about top{c,
priority or context. It simply outputs fax pages. Once received, it remains the task of
the recipient to sort, categorize and organize these items of communication in ways
most meaningful to that person. The organization task generally occurs outside the
context of the particular communications tool itself.

[0003] Typical methods for organization of communications are limited and
fragmented. For example, for an email, the recipient may either leave all email in the
inbox or move it to another electronic folder. For a fax, the recipient is likely to place

that fax in a file folder that is identified by project name or name of recipient. These
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typical methods of organizing communications are wholly inadequate for a number of
reasons:

[0004] 1. Organization — the recipient is left to do all the work of organization and
categorization of the communications rather than having the systems themselves doing
that work for them, automatically.

[0005] 2. Leadership — the linkage between business strategy and an individual act
of communication is non-existent.

[0006] 3. Categorization — the items themselves rarely apply to only one topic of
interest. As such, under current systems, the items would need to be manually stored
in multiple locations (either electronic or “brick and mortar” folders). For example, a fax
letter to a sales manager may contain information about contact addresses, market
intelligenceﬂ data, specific product requests, and financial accounting.

[0007] 4. Knowledge Sharing — items often relate to organizational issues for
which one or more work groups need access; access that is denied when the recipient
“huries” that item in his/her personal filing system, electronic or otherwise.

[0008] 5. Context — prior art communications tools do not know the business and/or
personal context(s) within which files are created and used. For example, a person may
create three files in a word processor, one relating to sales, the second relating to
operations and the third relating to his son’s football team. However, the word
processor itself has no way of knowing to automatically store those three files in at least
three different places.

[0009] 6. Security & Privacy — the applications and their file storage methods are

generally insecure; they do not conform to a single, dependable security model.
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[0010] Known software applications create and store files outside of a contextual
framework. For example, when a user creates a Microsoft Word (*.doc) file in Microsoft
Word 2000, the user must select a single folder within which to store that file. The file
may be stored in an existing folder or the user may create a new folder to receive the
file. This file management method is known as Lightweight Directory Application
Protocol (LDAP). LDAP borrowed the physical world paper file management scheme
where a machine/application creates files, stores those files in individual folders and
stores those folders in cabinets. Under this scheme, context is completely independent
of the application. File context is limited to the decision made by the user about which
folder the file should be stored. The user decision does not adequately represent reflect
the true context of the file given that the file may contain information that could
reasonable be stored in multiple folders.

f0011] Another limitation of LDAP is that little or no information is contained within
the file about the user and the context and circumstances of the user at the time the file
was created. Current processes designed to add context to files such as the “meta-
data” tagging approach, involve having a knowledge officer view files after they have
been stored and create meta-data tags with additional key words associated with the file
for search purposes.

[0012] Notwithstanding the usefuiness of the above-described methods, a need still
exists for a communications tool that associates files generated by applications with

individuals, groups and topical context.
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L. Summary of the Invention

[0013] it is an object of the invention to provide a communication tool that
séamlessly facilitates, collects, compiles and distributes communication data.

[0014] It is a further object of the invention to provide a communication tool that links
communication data to enterprise leadership priorities.

[0015] It is another objective of the invention to provide a communication tool that
performs communications tasks while simultaneously reminding the user of his/her
individual work priorities.

[0016] It is still a further object of the invention to provide a communication tool that
automatically stores contextual information relating to an item of communication and
utilizes that contextual in performance of communication tasks.

[0017] Sill another object of the invention is to provide a communication tool that
integrates two or more different communication applications such as telephony, unified
messaging, decision support, document management, portals, chat, collaboration,
search, vote, relationship management, calendar, personal information management,
profiling, directory management, executive information systems, dashboards, cockpits,
tasking, meeting, conferencing, etc. into a common application.

[0018] Still a further object of the invention is to provide a structure for defining
relationships between complex collections of data.

[0019] Yet another object of the invention is to provide a process for automating
workflow between multiple entities.

[0020]
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[0021] Given the following enabling description, the invention should become
evident to a person of ordinary skill in the art.

V. Description of the Embodiments

[0022] In the past, intuitive, dynamic, changeable workflow processes have proved
to be too dynamic and expensive for automation. The present invention utilizes
“boards” and “webs” to automate workflow processes and define relationships between
data and applications. As users create and change their contexts, the files and
applications automatically follow, dynamically capturing those shifts in context.

[0023] As used herein, a “board” is defined as a collection of data 'and application
functionality related to a user-defined topic. For example, a user defined topic may be a
department of a company or a project that involves the company. In the case of a
project, the board preferably includes all of the data relating to tHat project including
email, tasks, calendar events, ideas, discussions, meetings, phone calls, files, contact
records, people, etc. Data and applications may be grouped in a board based on the
identity of the tag.

[0024] As used herein, the term “web” refers to a collection of interelated boards.
Boards in a web may have, for example, a parent-child relationship. A given board may
have more than one parent and may have more than one child. A board may not be its
own child or its own parent. However, boards may have various relationships to each
other. For example, a board may be part of a circular relationship of any complexity
such as the following: A is parentto B; B is parent to C and C is parent to A.

[0025] In accordance with the invention, webs may be used to maintain the location

of content within a complex and changing set of boards and support automation of the
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workflow process. Automation of the workflow process may shown by the following

example.

Example

The workflow process to be automated is A>B->C. Three different people
are assigned to each item. Therefore A(1,2,3) > B(4,5,6) = C(7,8,9). The workflow
change desired in this example is A = B/C 2 C.

In the known environment, LDAP, it is necessary for the automation
sequence to predetermine how work data flows from A to B and C. Then, the
automation module for inputs to D must be spelled out and rewritten to consolidate split
input from B and C. As such, the automation support for this workflow change will
always lag behind the ability of the people involved to start working with the new
workflow assumptions.

In contrast, in accordance with the present invention, webs and boards are
preferably the context for applications, files and folderé. Hence, the workflow process
may be readily reorganized by making a change to one or more of the webs and
boards.

In preferred embodiments, webs may be utilized to maintain the location of
content within a complex and changing set of boards. Content is preferably associated
with a routing algorithm referred to herein as a webslice. Thus the content has an
intelligent quality whereby upon a change of structure of the web, the content knoWs
which board or boards it should be on both before and after the change of structure. In

keeping with a preferred aspect of the invention, the location of the content may be
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determined at dynamically at run using the routing algorithm. Alternatively, the loction
of content may be determined by detecting changes in structure, detecting the
temporary location fo the content on the boards in the routing algorithm before and after
the change and adjusting the location of the affected content as part of the change in

structure.
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ATTACHMENT 2

“board” Module
“WEB VERSION 1” WORKING DESCRIPTION

Webs are collections of boards and a collection of parent-child relationships between
those boards. Boards in a web may have more than one parent and my have more than
one child. A board may not be its own child (and thus may not be its own parent), but
may participate in a circular relationship of any complexity (A is parent to B. B is parent
to C. C is parent to A).

WebSlices are a way of representing an algorithm that's ultimate output is a set of boards.
A webslice consists of a Web, a starting board, and a traversal (of arbitary complexity).
Take for example a web of boards a b and ¢ where b and ¢ are children of a. A webslice
that referenced this board, started at a and used a traversal of "all cihldren" would return b
and c. If the smae traversal on the same web had started at b, the empty set would be the
result.

Webs can be utilized to maintain the location of content within a complex and changing
set of boards. If content has a webslice associated with it, then any change of structure in
the web would still result in the content (with the webslice) knowing what boards it
should be on both before and after the change of structure. Actually effecting this change
of location can be done by allowing the "location" to be determined dynamically at run
time using the webslice or can be accomplished by detecting changes in structure,
detecting the (temporary) location of the content on the boards in the slice before and
after the change and adjusting the location of the affected content as part of the change in
web structure.

CIAP also facilitates a new business workflow process. Workflow automation is
currently a site-specific effort. The workflow between A to B to C must be clearly
specified in all its variables prior to automation. Automation fixes this workflow in code.
Changes to the workflow require manual changes to the code. Predictable, repeatable,
transactional and hierarchical workflow processes are best suited to this approach. LDAP
and hierarchical storage models work best in this environment. Multiple applications
work independently of the storage, generating and reporting data to and from the storage
model.

Intuitive, dynamic, changeable workflow processes have proved too dynamic and
expensive for automation. CIAP changes that. CIAP is key off users and context, not off
of applications and files. As users create and change their contexts, the files and
applications automatically follow, dynamically capturing those shifts of context.
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Professional services consulting is currently held hostage by a cumbersome, expensive,
time-consuming and often dehumanizing process known as “change management.” The
modus operandi of these firms is to for the implementation of that firm’s change model.
These models have a variety of names: Balanced Scorecard, Critical Success Factors,
Vital Signs, etc. These models are often intended to replace traditional “command and
control” models. Generally this is an either/or process. This change in the workflow
practices in a company is time consuming,. Generally these new processes begin a spate
of new automation projects to support these changes. However, as any professional
services person knows, the automation, like the change process itself, is iterative.
Typically 50% of the changes initially championed will not work. Then 25% of the
secondary changes will not work. Then, 12.5 of the third round of changes will not
work... and so on. As a consequence, automation always lags behind, many times in
terms of years.

CIAP allows professional scrvices providers to support IT automation professionals with
an approach to automation support of workflow changes that changes and adapts as the
organization learns with little to no change to the underlying IT architecture.

To use a simple example, A 2 B > Cis the workflow process we want to automate. We
assign 3 different people to each item, Therefore A(1,2,3) = B(4,5,6) 2> C(7.8,9).

LDAP Implementation
Persons (1,2,3,4,5,6,7,8,9) 2 Applications > Afiles, Bfiles, Cfiles 2> Afolders,
Bfolders, Cfolders.

Now let’s say a workflow change is proposed to look like this: A - B/C 2> D.Inan
LDAP environment, before the people involved have any automation support for this
change, the automation sequence pre-determine how work data flows from A to B & C.
Then. the automation module for inputs to D must be spelled out and rewritien 10
consolidate split input from B & C. In other words, the automation support for this
change will always lag bchind the ability of the people involved to start working with the
new workflow assumptions. LDAP structure forces a regimented, minimalistic approach
to the automation of workflow processes.

CIAP Implementation
Persons (1,2,3,4,5,6,7,8,9) > Web = Aboard,Bboard,Cboard (incl. Applications, Files,
Folders)

Now let’s say the workflow changesto A > B/C 2 D.Ina CIAP environment a simple
adjustment is made to the webs & boards table and the entire workflow process is
reorganized with all the relevant data files appropriate reorganized and available. This
should always be the first step in the change process. The first step in the change process
should always be the instantaneous reorganization of the people and topic associations
along with the communications tools. At this stage in the change, no predictable,
repeatable, transactional or hierarchical process can be established. That can only come
with time and consistency. Some processes must remain flexible, unpredictable, yet they
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are processes nonctheless. CIAP allows for the simultaneous automation of repeatable
and dynamic processes.

In CIAP, the People, Webs and Boards become the automatic context for Applications,
Files and Folders. In LDAP the Applications, Files and Folders have no inherent
relationship to the People or their Context. The implications of this difference on the
automation of workflow process are profound.

Looking at the code for Web (my comments in []'s):
package com.leader.osapplication.board; ,

import java.util.*;

import com.leader.util.*;

import com.leader.debug.*;

import com.leader.persist.*;

import com.leader.persist.vbst.*;

import com.leader.osapplication.*;

import com.leader.osapplication.field.*;
import com.leader.osapplication.util.*;
import com.leader.osapplication.actions.*;
import com.leader.osapplication. framework.*;
import com.leader.osapplication.exception.*;
import com.leader.osapplication. interfaces.*;
import com.leader.osapplication.sessionstate.*;

/*r* .
* N collections of boards with connected relationships tying them
together. :

* The stereotypical example is an org chart in a company where each
person is

* a node on the web.

. .

* Qauthor Jeff R. Lamb

* @author Betsy Foote

* @author Eric Rosenberg

*/
public class Web extends Content {

public static final String RELATIONSHIPS_LIST_FIELD ID =

"existingRelationshipsList";
public static final String CHILD_BOARD FIELD ID = "childBeard":
public static final String PARENT_BOARD_FIELD_ID = "parentBoard”;

[These are the relationships that make up the web. If a board
participates in any relationship in this collection, then they are part
of this web)

private Collection relationships =
CollectionFactory.getPersistenceCapableCollection();

[Webs- are named to allow them to be easy to work with for the users]

private String name;
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/**

* VBSF required no argument constructor.
*/

private Web() {
super ()

}

/**
* Constructor
* @param name the name to give this Web

*/

public Web(String name) {
this();
this.name = name;

}

//CI

public ContentInterface newContent (Map pairs, RequestState
requestState) throws LeaderException {
return new Web (TextField.convert ("name",pairs));:

}

//CI
public void setCurrentValues (Map pairs, RequestState requestState) {
if (pairs.containsKey("webNameTextField")){
setName ( (String)pairs.get ("webNameTextField")):
}
}

//CI
public String getValidForAddErrorMessage () {

String errorMessage = null;

if (getName () == null || " equals(getName () .trim()))}{
errorMessage = "You must designate a name for your Web.";

}

return errorMessage;

}

//CT
public int getContentToolCode () {
return LeaderConstants.BOARD_WEB TOOL;

}

/**SE*/
public String getName () {
return namne;

}

/**SE*/

public void setName (String name) {
this.name = name;

}

/**

* pndd a WebRelationship to the Web.
* @param relationship The relationship to add.
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*/
public void addWebRelationship (WebRelationship relationship) {
if(relationship != null){
relationships.add(relationship);
}
}

/*‘k
* Remove a WebRelationship from the Web.
* @param relationship The relationship to remove.
*/
public void removeWebRelationship (WebRelationship relationship){
if(relationship != null) { '
relationships.remove(relationship);
.
}
/**
* Remove a WebRelationship from the Web.
* @param relationshipld The object id of the relationship to remove.

*/
public void removeWebRelationship(Long relationshipId) {
if(relationshipId !'= null) {

Iterator iterator = relationships.iterator():
while {iterator.hasNext ()){
WebRelationship relationship =
(WebRelationship)iterator.next ();
if(relationshipld.equals(relationship.getId())){
removeWebRelationship(relationship):

1

}

/**

* Get all the WebRelationships on this Web. If there are no
relationships,

* return a 0 length array.

* @return WebRelationship array.

*/
privaté WebRelationship[] getWebRelationships() {
return (WebRelationship [])new ArraylList(relationships).toArray(new

WebRelationship[relationships.size()]); //WebRelationship
[1)relationships.toArray(new WebRelationship(relationships.size()]);

}

J**
* Determine whether a given board is in this web.
* @param board Board we want to check on.

* @return boolean True if board is in this web, false otherwise.
*/

public boolean contains (Board board) {
List webBoards = getBoardsList{);
return webBoards.contains (board);

}o_

VAR
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* Get all the board included in this Web. If there are no
relationships,

* and hence no boards, return an empty List.

* @return Board{[] Array of boards in this Web.

*/

public List getBoardsList () {

List boardList = new ArrayList();

WebRelationship[] relations = getWebRelationships{();

for (int i=0; 1 < relations.length; i++) {
Board parent = relations[i].getParent();
Board child = relations[i}.getChild();
if (!boardList.contains(parent)) boardList.add(parent}):
if (!boardList.contains(child)} boardList.add(child);

1

return boardList;

}

/**
* Get all the Children cof a Board on this Web.
* @param board the board to find children of.’
* @return Set of children Boards. 0 size set if 'board parameter is
null
* or when there are no children.
+*
/
public Set getChildren(Board board) {
Set childrenSet = new liashSet ();
if (board == null){
" return childrenSet;
}
Iterator allRelationships = relationships.iterator({):
while (allRelationships.hasNext ()) {
WebRelationship relationship =
(WebRelationship)allRelationships.next ():
if (relationship.getParent().getld().eguals(board.getId())){
childrenSet.add(relationship.getChild(}):
}
}
return childrenSet;

}

/**
* Get all the Parents cof a Board on this Web.
* @param board the board to find parents of.

* @return Set of parent Boards. 0 size set if board parameter is
null
* or when there are no parents.
*/
public Set getParents (Board board) {
Set parentsSet = new HashSet ():

if(board == null){
return parentsSet;

} .
Iterator allRelationships = relationships.iterator();
while (allRelationships.hasNext()){
WebRelationship relationship =
(WebRelationship)allRelationships.next () ;
if (relationship.getChild().getId() .equals (board.getId())){
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parentsSet.add(relationship.getParent());

}
}

return parentsSet;

}

/**
* Get all the Peers (all children of all parents of the board).
* @param board the board to find siblings of.
* @return Set of Boards. 0 size set if board parameter is null
* or when there are no peers.
*/
public Set getPeers(Board board) {
Set childrenOfParents = new HashSet ():;
if (board == null){
return childrenOfParents;
}
Set parentBoards = getParents(board):;
Tterator parentBoardsIterator = parentBoards.iterator():;
while{parentBoardsIterator.hasNext ()){
Set children = getChildren ((Board)parentBoardsIterator.next()};
childrenOfParents.addAll (children) ;
T
childrenOfParents. remove (board) ;
return childrenOfParents;

}

//CI
public Field[] getDisplayFields(RequestState requestState) throws
LeaderException{
List fields = new ArrayList(): i
TextField textField = new TextField("name",getName (), "Web Name");

textField.setLinkText (" (Edit) ")

textField.setUrllId(LeaderConstants.BOARD WEB _TOOL, ""+getId());

FieldUtilities.makeFieldAToolActivator(textField, requestState,
this, getContentToolCode(),getContentToolCode()):

fields.add(textField)

Field{] dateFields = DateField.getComponentFields (new
DateTimeField (getLastModified())):

dateFields[0) .setTitle("Last Modified Date");

fields.add (dateFields ([(0]);

fields.add(dateFields{1]):

return (Field[])fields.toArray(new Field{fields.size()1}l);

}

//CI
public String getDisplayName () {
return "Web";

}

//CI
public Form getForm{(ReguestState requestState, int displayCode,int
toolCode) |
Debug.println("Web.getForm: for " + this, Debug.DEBUG):
_Form form = new ConcreteForm({"webForm", "General Web Attributes");
int pageIndex = 0;: .
int selectedIndex = requestState.getMultiPagelndex();

b

gl
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toolCode = getContentToolCode();

//Web name sub-form.

Page page = new ConcretePage("createWebPage”, pagelndex,
selectedIndex):;

SubForm sub = new ConcreteSubForm("webNameSubForm", "Web name");

sub.add (new TextField("webNameTextField", (getName() != null ?
getName() : ""), "Web name", true)); J

page.add(sub);

//Existing relationships sub-form.

sub = new ConcreteSubForm("existingWebRelationshipsSubForm”,
"Existing Web Relationships"™);

sub.add (getWebRelationshipslistField(requestState.getPairsMap())):

InterfaceAction action = new
InterfaceAction ("removeRelationship”, "Remove Relationship"”, toolCode,
true):;

action.addActionListener (RemoveWebRelationshipActionListener.GLOBAL) ;
action.addInterfacelistener (AddInterfacelistener.GLOBAL) ;
action.setErrorInterfacelistener (AddInterfacelistener.GLOBAL);
sub.addAction(action);
page.add (sub) ;

//Add new Relationships sub-form

sub = new ConcreteSubForm("createRelationshipsSubForm"”, "Create New
Relationship"):

SingleSelectGroupKeyField boardDropDown = new
BoardKeyField (PARENT BOARD FIELD TID, "Parent Board", null,
requestState.getCurrentUser () .getId());

sub.add (boardDropDown) ;

boardDropDown = new BoardKeyField(CHILD BOARD FIELD ID, "Child
Board", null, requestState.getCurrentUser().getId());

sub.add (boardDropDown) ;

action = new InterfaceAction("addRelationship™, "Add

Relationship", toolCode, true);
action.addActionlistener (AddWebRelationshipActionListener.GLOBAL) ;
action.addInterfaceListencr (AddInterfacelistener.GLOBAL) ;
action.setErrorInterfacelistener (AddInterfaceListener.GLOBAL);
sub.addAction (action) ;
page.add(sub);

form.add(page}):
return form;

}

/**VBSF*/
private Collection getRelationshipsCollection () {
return relationships;

}

/**VBSF*/
private void setRelationshipsCollection(Collection collection) {
this.relationships = collection;

}
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/**
* Return a Field representing a list view of the web relationships
in this
* web. This is used by the getForm method, and by the
MyContextInterface.
* @param pairs SE
* @return a Field
*/
public Field getWebRelationshipsListField(Map pairs) {
Iterator iterator = relationships.iterator();
List displayFieldsList = new ArrayList();
" Long{] keys = new Long[relationships.size()];

for (int i=0; iterator.hasNext(); i++){

WebRelationship relationship = (WebRelationship)iterator.next ()
keys{i] = relationship.getid();
displayFieldsList.add(relationship. getDisplayFields());

}

Long[] selectedKeys =
MultiSelectListKeyField. convert(RELATIONSHIPS LIST FIELD ID, palrs):

Field[][] displayFields = (Field( ][])dlspldyFleldSLlSt toArray (new
Field[relationships.size()][0])};

MultiSelectListKeyField relationshipslist = new
MultiSelectListKeyField (RELATIONSHIPS_LIST_FIELD ID, keys, "Existing
Web Relationships", selectedKeys, displayFields);

return relationshipsList;

}
}

[END Web.javal
Looking at the code for WebSlice.java:
package com. leader.osapplication.board;

import com.leader.osapplication. framework.*;
import c¢om.leader.osapplication.*;

import com.leader.osapplication.util.*;

import com.leader.osapplication.exception. *;
import com.leader.osapplication.sessionstate.*
import com.leader.debug.*

import java.util.*;

/**

* A collection of enough information to isolate a set of boards from
the set

* of all boards. This is typically codified as a Web to use, a
starting board .

* and a Traversal. The Traversal is then used to travel across the Web
from

* the starting board and return a list of Boards.

*

* @author Jeff R. Lamb

* @author Eric Rosenberg

*/
public class WebSlice extends AbstractPersistedCbject{

private Web web;
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private Board board; ,
private Traversal traversal;

/**VBSF*/
private WebSlice(){
super{):;

}
/**

%

Constructor
* @param webToUse which Web is this WebSlice a slice of
* @param boardToUse when you start moving around the Web, where do

* start from?

* @param traversalToUse what traversal (strategy) should be used to

* move around the Web to carve out this WebSlice

*/

public WebSlice(Web webToUse, Board boardToUse, Traversal

traversalToUse) {

this{():

setWeb (webToUse) ;

setBoard (boardToUse) ;

setTraversal (traversalToUse) ;

}

/**
* Return the boards that are currently part of this webslice. This
can
* change as the web that the webslice lies on is edited.
* @return the boards that are a member of the slice

*/
public Board[] getBoards () {
return getTraversal().getBoards(web, board) ;
}
/**

* Specify the web that that this webslice 1s taken from.
* @param webToUse the web to use if coming up with the set of boards
the
* web slice represents
*/
public void setWeb (Web webToUse){ this.web = webToUse; }

/**
* Get the web that the webslice is taken from.
* @return web that the web slice is a part of
*/

public Web getWeb(){ return this.web;}

/** .
* Specify the board that is the starting point for this webslice
* @param boardToUse the board that is the starting point for the
webslice
* @throws TllegalArgumentException if boardToUse is not in this web
*/
public void setBeoard(Board boardToUse) {
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// These null checks are to bypass the 'contains' check when VBSF
may “ ' .
// be using this method with a null value or before setting web.
if (boardToUse == null || web == null || web.contains (boardToUse)) {
this.board = boardToUse;
}

else(

// throw an IllegalArgumentException if boardToUse is NOT in
// webToUse.
throw new IllegalArgqumentException ("The starting Board of a
WebSlice must be part of the Web.");
}
}

/**
* Get the board that is the starting point for the webslice
* @return board that is the starting point for the webslice
>/

public Board getBoard{){ return this.board;}

/**
* Specify the traversal used to get the boards for this webslice
* @param traversalToUse SE
*/

public void setTraversal (Traversal traversalToUse) {
this.traversal = traversalToUse;

}

/**
* Get the traversal used to get the boards for this webslice
* @return traversal used to get the boards for this webslice
*/

public Traversal getTraversal(){ return this.traversal; |

/**VBSE*/
private int getTraversalCode() { return
TraversalFactory.getCode {(traversal); }

/**VBSF*/
private void setTraversalCode(int code){ this.traversal =
TraversalFactory.getTraversal (code);}

}
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", ‘This Agresment is entered into Noveinber 26 2002. iefweeri Boston Scientific Corporation i i
, (mcludmg its subsidiaries, coﬂechvely identified herein as “BSC") & corporation with & place ot'busmess o
” One Boston Scientific Place, Natick, MA 01760-1537 gnd Leader Technologies fncorpérated; 91 Fastwmd

- Drive, Suite 118, Westerville, OH 43081, attn: Michael McKibben, Chairmim snd Chief Executive’ -

5 Officer.
:';.

ﬂe ' WHEREAS, each party has developed or owns technical, operational, and business Information
* which it deems proprietary; and

WHEREAS, the Parties agree that to facilitate possible firture business arrangements conceming
% secure, web-based collaboration tectmology for BSC's clinical organization to share/store sensitive
. information with BSC's external clitical partrers (the "Project"), it may be necessary to exchange certain
- Information on a confidential basis;

NOW, THEREFORE, in consideration of the mutual benefits to be derived from the exchange of
: Information, the Parties agree as follows:

. "Information" is defined 45 commmunication or dats, in any forr, meluding but not limited to oral,
written, graphic or electromagnetic forms and physical chservation.

"Proprietary Information" is defined a3 that Iformation which a Party desires to protect against
unrestticted disclosure or competitive use, and which is designated as such in the manner provided by this

Agreement.

All Information which is disclosed by one Party to the other Party and which is to be protected
herennder as Proprietary Inforrnation of the discloging Party:

(2) If in writing or other tangible form, shall be conspicuously labeled as proprietary at
the time of delivery; and

) If oral, or is disclosed by observation or viewing, shall be identified as proprietary
prior to disclostme; and after disclosure shall be reduced to writing or other tangible
form, within thitty (30) business days thereafter, and delivered to the receiving

pazty.

Proprietary Information of a disclosing Party shall be treated and safeguarded hereunder by the
regeiving Party for a period of five (5) years from the date of disclosure and with the same degree of care
with which it treats its own Proprietary Information of like charaoter. The receiving Party watrants that it
apphes reasonable safeguards against the unauthorized digelosure and nse of Propristary Informaifon,

The receiving Party agrees that (i) any Proprietery Information disclosed hereumder shall be used by
the receiving Party solely for the purpose of evaluating the mutua) interests of the Parties in the Project and
(if) it will not distribute, disclose, or disseminate Proprietary Information o anyone except its employees
and consultants who ar¢ involved in the ¢onsideration or evaluation of the Project, unless and until such

time as:
7
I
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A(a) Such Information is generally available to the public, through no fauit of the reoemng ‘
Party, its employees or consultants, andwiﬂmutbreazh of thig Agreement; or ?_ !

®) Such Information is already in the possession ofﬂ:e reeewmg Party, its employees P
or congultzmts without restriction snd priar to any disclosure hercunder, Pl
evidenced by appropriate documenlnuon, :

(c) Such Information is or has been lawﬁ.ﬂly dlsclosedto the recelving Party, its .
employees or consultants by a third party vnthout an obligation of conﬁdenuahty
5 upon the receiving Party; or

(d) - SuchInformation can be shown to have been developed independently by
employees or consultants of the receiving Party without use of the Information
disclosed herevmder, as evidenced by appropriate decumentation.

If disclosure is required by order of a competent court, the receiving Partj will give the
disclosing Party prior written notice sufficient for the disclosing Party to seek appropriate protective
orders.

Except as expressly provided herein, no license orright is granted by either Party to the other Party
under any patent, patent application, trademark, copyright or trade secret.

All Information furnished by one Party to the other Party shall remain the property of the disclosing
Party. At the written request and instruction of the disclosing Party, all Information in the possession of the
receiving Party which is Proprictary Information shall be retrned to the disclosing Party, except for one .
archival copy.

This Agreement is govcmed by the laws of The Conmmonwealth of Massachusetts USA, without
regard for the conflicts of law provisions.

This Agreement sets forth the entire agreement and understanding between the Parties as to the
subject matter hereof and merges all prior discussions between them.

IN WITNESS WHEREOF, the Parties have cansed this Apreement to be executedby du]y
authorized representatives as of the date first written above.

BOSTON SCIENTIFIC CORPORATION ACCEPTED AND AGREED TO:
o oo U7 Juskedy
Name: Vanse K. Brown Na.me Mictper. T MEK R
Title: Corporate Counsel] Title: CED

Date; Leceimn lpeqe 7, 2002
M:LappNVRB\Zway
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www. leader.com
Leaderm 921 Eastwind Drive 614 890.1986 VOICE // ///

Sujte 118 614 864.7922 FAX /
. Westerville, Ohio 43081

4 USA /

-505'—‘&/)-1 56"{‘? ,—’,:74‘745_ )
To: Aifan: _th[-)é}z_ R}a/ll;;j From: M!C(&%f{_}‘/‘f M;,Kééf—ﬂ

Fax: 5"065“&3(}-255@ Pages: «.% TOTHZ

Phone: 508 ~ S o0-¥23Y Date: D ELE L Y 7
Re: NDA - S{@ned CC:
74

O Urgent O For Review O Please Comment O As Requested O Please Reply I For Your Use

fz’/'/- A{ééi:c/ )
We tre Ve ?c‘/c‘. 749 7{7( Mov//\& .
Lof ma bobhus dent Stepss
C?c'-jé?m,q ?‘7(“14/1/\ A

<§M/I CE je
Tl

This fax may contain proprietary and confidential information intended for the sole use of the intended recipient(s}. It is protected
by the Uniform Trade Secrets Act and the Economic Espionage Act of 1996 which stipulates that any violation of said laws may be
subject to penalties of $10M and up to 15 years imprisonment, and various other penalties. This fax is also subject to the Leader
Proprictary & Conlidentiality Agreement. If you have received or are viewing this message in error, please delete it immediately
and kindly notify the Leader CEO, Michael T, McKibben at {614) 890-1986 or mmckibben@leader.com. Abuse of Leader
copyrights, trademarks, service marks, trade secrets and all other proprietary property rights will be prosecuted to the fullest extent
of the law. Click on "Report a Security Incident” at www.leader.com if you have knowledge of improper use of this informattan,
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Y4
/..é,,,ff/ Leader.

Contact Information

GENERAL

Leader Technologies Incorporated
921 Eastwind Drive, Suite 118
Westerville, Ohio 43081

(614) 890-1986 VOICE

Boston Scientific Corporation
Oue Boston Scientific Place
Natick, Massachusetts 01760
www.bostonscientific.com

(614) 864-7922 FAX
www.leader.com

KEY LEADER PERSONNEL

Michael T. MceKibben, CEQ
(614} 890-1986 OFFICE
(614) 496-5442 MOBILE
(614) 890-3141 HOME

{614) 864-7922 FAX

mimckibben@leader.com

Jeremy Float, Sales & Support
(614) 890-1986 OFFICE

(614) 537-9609 MOBILE

(614) 864-7922 FAX

ifloaw@ieader.com

Jeff Lamb, CTO

(614) 890-1986 OFFICE
{937) 672-0354 MOBILE
(614) B64-7922 FAX
jlamb@leader.com

Tim Fathbruckner, Senfor Developer
{614) 890-1986 OFFICE

(740) 2803-2481 MOBILE

(614) 864-7922 FAX
tfathbruckner@leader.com

Don M. Patterson, CFO
{614) 890-1986 OFFICE
(405) 812-4500 MOBILE
{614) 864-7922 FAX
dpatterson(edleader.com

Bud Budrejko, Senior Developer
(614) 890-1986 OFFICE

(719) 330-2684 CELL

(719) 686-1991 ALT

(614) 864-7922 FAX
bbudrejko@leader.com

KEY BOSTON SCIENTIFIC PERSONNEL

Debbie Rollins
(508) 650-8093 OFFICE
rollinsd@bsci.com

Dave Hahn
dave.hahn@bsct.com

HELP DESK
Tier 1 (614) 865-9903
suppori@leader.com
Tier 2 (937) 672-0354
(24x7) oncall@leader.com (goes to multiple support people + on-call pager)

SCHEDULED MAINTENANCE

Five (5) day’s advance notice to be sent to hahnd@bsei.com at Boston Scicntific Corporation.

This document containg proprietary and confidential trade secret information intended for the sole use of the intended recipient(s). This message is protected by the Federal Trade
Secrets Act and the Economic Espionage Act of 1996 that stipulates that any violation of said Jaws may be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties, This decument is also subject to the Propristary & Conflidentialily Agreement signed betwoen Leader Technologies Incorporated and Boston Scientific
Corporation on July 16, 2003. Certain Leader products are PATENT PENDING. United States Government Patent & Trademark Office. All Rights Reserved. If you have
received or are viewing this document in ermror, please delete it immediately and kindly notify the Teader CEQ, Michact T. McKibben at (614) 890-1986 or
mmckibben(@leader.com. Abuse of Leader patents, copyrights, trademarks, service marks, trade secrets and all other proprietary propetty rights will be prosecuted to the fullest
extent of the law. Click on "Report a Seeurity Ineident” at www.leader.com if you have knowledge of improper usc of this information.
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Sign-up, Customer Information, Confirmation

Congratulations! Your subscription to Leader2Leaderm is complete. We are glad to have you as a
Leader2Leaderm customer. Please print this Customer Information and store it safely. To improve your
security and privacy practices, click here to read about our Security & Privacy policies and procedures.
You can make changes to your Customer Information whenever you like by simply logging on to
Leader2lLeaderm using your UserlD and Password, then clicking Contact.

LETE Y Werndy Loy
*UseriD bsci
*First Name Dave
*Last Name Hahn
Middie Initial
Title

Boston Scientific
Corporation

One Boston Scientific
Place

Company Name

*Address 1

Address 2
City Natick
State Massachusetts
*Zip or Postal Code 01760
*Country United States
Send Promotional Emails to Me? [
Make International Calls? [~
*Primary Teleconferencing Number 5086508093
Secondary Business Telephone No.
Other Telephone No,
Mobile Phone No.
Fax No,
*E-mail Address mmckibben@leader.com
*Verify E-mail Address mmckibben@leader .com
*Your LeaderPhone[r] Password **%%**

Password Hint simple series of

nunbers
Your home Time Zone CST - Central Standard
Time

*Name on the Credit Card Dave Hahn
*Credit Card Type Visa
*Credit Card Number *¥*** k¥ kd %311
*Card Expiration Date 08/2006

Click here to exit the sign up section
and go to the Leader2l eader interface

1of2 7/30/2003 9:51 AM
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From: Steve Hanna <steve(@computerwizards.com>
Sent: Tuesday, November 26, 2002 9:11 AM

To: cweall@computerwizards.com

Subject: Yesterday in CWC (Monday, 11/25/2002)
GENERAL:

o Yesterday, Mike had a meeting with Boston Scientific; he was demo'ing
L2L functionality for senior staff members. They had a list of
functionality that they are looking for in a tool to support their

national clinical testing, etc. They are in need of a very secure

system that will support full document management functions, provide
varied levels of access to content, support local and distributed

acccss, support scarch for content, support collaborative
meetings/conlerences ..... in a nut-shell, they are looking for L2L.

*#% Mike called after the meeting, he was very excited and said that the
demo 'was [lawless, not one glitch, and 1 didn't have to tap dance at

any point ..... they are going to buy:

Mike said that they are to put together a plan (proposal) over the next
two weeks that lays out how/when they would bring L.2L into BSC.

o Today, Mike is in AZ. and there are major meetings with Angel
investors; these include demos of a) LP production, b) LP Meet Me on
Zeus (this will be further coordinated today), and ¢) L2L on Mars
-Wed. Mike returns to Columbus

-Thur/Fri. [.eader Holiday

-Mon./Tue. (2,3 Dec.) Mike to CA

I'inancial Status:
Mike is picking up some funding checks when in AZ today: he is also
making a pitch to some very capable investors this afternoon / evening.

PERSONNEL Misc.:

Iravel / vacation:
o none yesterday
o I am planning in Columbus today only

NON LEADER CUSTOMER ACTIVITIES:

o DuJour: DOWN

o UVIVS: n/a

o Spammotel: Wendy (I think) was able to clear the email problem yesterday
0 Atlas - n/a

LEADERPHONE(tm) Support & Development:

o Busy day yesterday ..... we made some ground in fixing problems, but
also uncovered and document more problems ..... I do not think that we
will be doing an update tonight.

L2L:

*#* Right now, we are focusing primarily on those issues that atfect LP.
Some work is proceeding on more general L2L issues.

o Mark will 1s continuing to work the file conversion issues

MILESTONES:

Highly Confidential - Attorneys' Eyes Only LTI111341

DEFENDANT'S EXHIBIT
DTX 0776

CASE NO. 1:08-CV-00862-LPS




Case 1:08-cv-00862-LPS Document 651-14 Filed 09/15/10

o L2L R1 ready for Beta ..... 20 Dec.

SC:
o on hold until after 20 Dec.

Steven E. Hanna

Vice President of Technologies
Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43018

(614) 890-1986 Voice
shanna@leader.com Email

hannal @palm.net (Mobile email)
www.leader.com WWW

This message contains proprietary and confidential trade secret
information intended for the sole use of the intended recipient(s). This
message is protected by the Uniform Trade Secrets Act and the Economic
Espionage Act of 1996 which stipulates that any violation of said laws may
be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties. This message is also subject to the Leader
Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly
notify the Leader CEO, Michael T. McKibben at (614) 890-1986 or
mmckibben@]leader.com. Abuse of Leader copyrights, trademarks, service
marks, trade secrets and all other proprietary property rights will be
prosecuted to the fullest extent of the law. Click on "Report a Security
Incident" at www.leader.com if you have knowledge of improper use of this
information.

Highly Confidential - Attorneys' Eyes Only
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7': Remernber Ms Forgof your password?

Ervail ] ]Pa&ewcrd [ -

Terms of Use
Date of Last Revision: Septermber 23,2008

Welcome to Faceheok, a social utility that connects you with the people around you. The Facehook service and
network {collectively, "Facebook" or "the Service") are operatad by Facebook, Inc. and its corporate affiliates
(collectively, "us", “we" or "the Company"). By accessing or using our web site at www.facebook.com or the
mobile version thereof (together the"Site") or by posting a Share Button.on your site, you (the "User"} signify
that you-have read, understand and agree to be bound by these Terms of Use {("Terms of Use™.or" Agreemant”),
whether or not you are a registered member of Facebook. We. reserve the right, at our sole discretion, to change,
madify; add, or delete partions of these Terms of Use-att any-time without further hotice. [f we do this, we will
post the changes to these Terms of Use on this page and will indicate:at the top of this page the date these terms
were last revised. Your coftinived Use of the Service 6f the Site after-any such changes constitutes your
acceptance: of the new Terms of Use. If you donot agree to abide by these or any future Terms of Use, do not
use or access {or continue to use or access) the'Service or the Site, It is your responsibility to regularly check the
Site'to determine if there have been changes to'thesa Terms of Use and to review such changes.

PLEASE READ THESE TERMS OF USE CAREFULLY AS THEY CONTAIN IMPORTANT INFORMATION
REGARDING YOUR LEGAL RIGHTS, REMEDIES . AND OBLIGATIONS. THESE INCLUDE VARIOUS
LIMITATIONS AND EXCLUSIONS, AND A DISPUTE RESOLUTION CLAUSE THAT GOVERNS HOW
DISPUTES WILL BE RESOLVED.

Eligibility

Membership in the Service is void where proliibited. This Site is intended solely for users who are thirteen (13)
years of age or older, and usersof the Site under 18 who are.currently in high-school orcollege, Any registration
by, use of or access to the Site by anyone under 13, or by anyonewho is under 18 and not in figh schosl or
callege, is unauthorized, unlicensed and in violation of these Terms of Use. By using the Service orthe Site, you
represent and warrant that you are 13 or older and in high school or college, or else that you are 18 or older,-and
that you agree to-and to abide by all.of the terms and conditions of this Agreement.

Registration Data; Account Security

In consideration of your use of the Site, you agree to (a) provide accurate, current-and complete infermation
aboutydu: as may be prompted by any registration forms on the.Site {"Registration Data"); (b) maintain the
secufity of vour password and identification; (c) maintain: and promptly update the Registration Data, and any
othier information you provide to Company, to keep it-accurate; current-and complete; and:{d) be fully resporisible
for all use:of your account and for any actions. that take place using your account.

Proprietary Rights In Site Content; Limited License

All content on the Site and available through the Service, including designs; text, graphics, pictures, video,
infarmation, applications, software, music, sound and other files, and their selection and arrangement (the "Site
Content"), arethe proprietary property of the-Cempany, itsiusérs.or its licensers with all rights reserved, No-Site
Content may be-modified, copied, distiibuted, framed, reproduced, republished, downloaded, scraped, displayed,
posted, transmitted, or sold in any form of by any means, in whole or in part, without the Company's prior written
permission,-except that the foregoing does not:apply toyour own User Conterit (as defined below) that you
legally post on the Site, Provided that you are eligible for use of the:Site, you are granted a limited license to
access and use the Site and the Site Contentand to downlead or print & copy-of any pertien of the Sita Centent to
which you have properly gained access solely for your persenal, non-commercial use, provided that you keep ali
copyright or other proprigtaty rotices intact. Except for your own User Content, you may rot upload or republish
Site. Content.on any Internet, Intranet or Extranet site: or incorporate the information in any other database or
compilation, and any other use of the Site Content is strictly prohibited, Such license is subject to these Terms of
Usé and does ot permit use of any data mining, robets; scraping or similar data gathering or extraction methods,
Any use of the Site-or the Site Content other than as specifically authorized herein, without the prior-written
permission of Company, is strictly prohibited and will términate the license granted herein. Such urauthorized use
may also violate applicable laws including copyright and trademark laws and applicable communications
regulations and statutes. Unless explicitly stated herein, nothing in these Terms of Use-shall be:construed as
conferring any license to intellectual property rights, whether by estoppel, implication or ctherwise. This license is
revocable at any time without notice and with or without cause.

Trademarks

32665, FACEBOOK, THE FACEBOOK, FACEBGOKHIGH, FBOGK, POKE, THE WALL and other Company graphics,
logos,. designs,; page headers, button icons, seripts and service names are registered trademarks, trademarks or
trade dress of Company in the U.S. and/or sthercountries. Company's tradeniarks and trade dress may ot be
used, including as part of trademarks andjor as part-of domain names, in connection with any product.or service
in- any manner that is likely to cause confusion .and may not be copied, imitated, or used, in whole or in part,
without the: prior written permission of the:Company.

User Conduct

You understand that-except for advertising programs.offered by us-on the Site (e.d., Facebook Flyérs, Facebook

Plaintiff’s Trial Exhibit
PTX-628
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Marketplace), the Setvice and the Site are available faryeur persanal, non-commercial use only: You represent,
warrant and agree that no materials.of any kind submitted through: your account or otherwise posted,
transmitted, -0t ‘shared by you -on-or through the Service will violate of infringe upon the rights.of &y third party,
including copytight, trademark, privacy, publicity or other-personal or proprietary rights; or-contain libelous,
defamatory or otherwise unlawful material.

In addition, you agree not to use the Service:or the Site to:

e harvest or collect email addrésses or other contact information: of other users from the Service or the Site
by electronic or other means for the purposes.of sending unsolicited emails or other unsolicited
communications;

® Use the Service oi the Site in any unlawful mariner of in any-other manner that.could damage, disable,
overburden -or impair the. Site;

#® use automated scripts to collect information ffom or otherwise interact with the Service or the Site;

e upload, post,.transmit, share, store or otherwise make available any content that we:deem to be harmful,
threatening, unlawful, defamatory, infringing, abusive, inflammatery, harassing, vulgar,-obscene,
fraudulent, invasive of privacy or publicity rights, hateful, or racially, ethnically or otherwise objectionable;

# upload, post, transmit, share, store:or otherwise make available any videos other than those of a personal
nature that: (i) are of you or vour friends, (ii) are taken by you or yourfriends, or (iii) are original art.or
animation created by you or your friends;

e register for more than one User account, register for-a User account on behalf of an individual other than
yourself,.of register for-a Use aceount on behalf of any gioup or entity;

# impersonate any person or entity, or falsely. state or otherwise misrepresent yourself, your-age or your
affiliation with: any person or entity;

e upload, post,.transmit, share or otherwise make available any. unsolicited or ynauthorized advertising,
solicitations, premotional materials, "junk-mail," "spam," "chain letters," "pyramid schemes," or any other
form :of solicitation;

® upload, post, transmit, share, store or otherwise make publicly available:on the Site any private
information of any third party, including, addresses, phone numbers, email addresses, Social Security
numbers-and credit card numbers;

e solicit-personal information’ from anyone under 18 or selicit passwords or personally identifying
information for commeércial or urilawful purposes;

# .upload, post, transmit, share or otherwise make available any material that contains software viruses or
any other computer code, files or programs designed to interrupt, destroy.or limit the functionality. of any
domputer: software or hardware or telecommurications-equipmant;

¢ intimidate or harass-ancther;

& Upload, post, transmit, share, storeé or otheiwise make available content thatwould corstitute, encotirage
or provide instructions for a:criminal offense; violate the rights of any party, or that would: otherwise
create liability-or violate-any local, state, national or interhational lavy;

e useor attempt to-use-another's account, service or system without authorization from the Company, or
create:a false identity on the Service or the Site.

# Upload, post, transmit, share, store or otherwise make available contenit that, in the sole judgment of
Company, is objectionable orwhich restricts or-inhibits any other person from using or enjoying the Site,
or which may expose Company or its users to any harin or liability-of any type.

Without limiting any of the foregoing, you alsa agree ta abide by our Facebook Code of Condact that provides.
further information regarding the authorized conduct of users.on Facehook.

User Content Posted on the Site

You aresolely responsible for the: photss, profiles:(including your name, imags; and likeness), messages, notes,
text, information, music, video, advartisements, listings, and other content that you upload, publish or display
(hereinafter, "post") on or through the Service or the Site, or transmit to or share with other users (collectively
the "User Content"). You may not post, transmit, or.share User Content on the Site or Service that you did not
create or that you do not have permission to post. You understand-and agree that the Company may, but is not
obligated to, réview the Site'and may delete or remove {without niotice) any Site' Content or User Content in its
sole-discretion, for any reasen or no reason, ‘including User Content that in the sole judgment: of the Company
violates this Agreement or the Facehook Code of Canduct, or which might be offensive, illegal, 6f that might
violate the rights, harm, or threaten the safety of users or others. You are solely responsible at your sole. cost and
expense for creating backup copies and replacing any User Content you post or store on the Site or provide to the
Company,

When you post User Content to the Site, you authorize-and direct us to make such copies thereof aswe deem
necessary. in order to facilitate the-posting and storage of the:User Content on the Site. By posting User Content
to any part of the Site, you automatically grant,.and you represent and warrant that you have the right to grant,
to the Company an irrevocable, perpetual, noh-exclusive, transferable, fully paid, worldwide license (with the right
to sublicense) to use, copy, publicly perform, - publicly display, refermat, translate, excerpt.{in whele or in part)
and distribute such User Content for any purpose, commercial, advertising, or otherwise, .on or in“cofnection with
the Site 'or the-promotion: thereof; to prepare derivative works of, or incorporate into ather works; such User
Content, and to grant and authorize sublicenses of the foregeing. You may remove your User Content from the
Site at any.time; If you choose to-remove your User Content, the license granted abovis will automatically expire;
however you acknowledge that the Company may retain archived copies of your User Content. Facebook does not
agsert any ownership-over your User Content; rather, as between us and you, subject to the rights granted to us
in these Terms; you retain full ownership: of all of your User Content and any intellectual property rights or other
proprietary rights associated with your User Content.

Facebook Mobile Services

http://www.facebook.com/terms.php 12/17/2008
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The Service includes.certain services that are available via your mabile phene, including (i) the ability te uplead
content to Facebook via your-mebile-phone:{ Mebile Uploads), (ii) the ability to receive and reply to Facebook
messages, to poke and receive pokes-and to write wall posts Using text messaging (Mobile Texts), (iil) the ability
to browse Facebook from your mobile phone (Mobile Web), and (iv) the ability to access certain Facebook
features through a mobile application you have downloaded and installed on your mobile phone (Mobile Client)
(collectively the "Mobile Serviees"). We do rict charge for these Mabiie Services. However, your. carrier's normal
messaging, data and other rates.and fees-will still apply. You should check-with your carrier to find out what plans
are-available and how muich they cost. In addition, downloading, installing, :or usitig.certain"Mobile Services may
be protiibited or restricted by your carfier, and not all Mobile'Services may work with all carriers or devices.
Therefore, vou should check with your carrier to find out if the Mobile Services are available for your mobile
devices, and what restrictions, if any, may be applicable tayour use of such Mobile Services. By using the Mobilg
Services, you agree that we may communicate with you regarding Facebook and other entitias.by SMS, MMS, text
message or othér electronic méans to your mobile device and thatcertain information-about your tisage of the
Mobile Services may be communicated to us. In the event you change or deactivate your mobile telephone
number, you agree to promptly update your Facebeok account information to ensure that your messages are not
sent to the person that acquiresyour old number.

Copyright Complaints

We respect the intellectual property rights of othérs.and we prohibit users from uploading, posting or otherwise
transmitting on the Facebook website or service any materials that violate andther party's intellectual property
rights, When we receive proper Notification of Alleged Copyright Infringement as described in our Facsbook
Copyright Policy, we promptly remova or disable-access to the allegedly infringing material and terminats the
accounts of repeate infringers as described herein in accordance with the Digital Millenium CopyrightAct. If you
believe that any material on the Site infringés upon any copyright which you ewn or contral, you may send a
written notification of such infringement to our Designated Agerit. Please see our Facebook Copyright Policy for
more information on-how to report infringement of your copyright.

Repeat Infringer Policy

In accordance with the Digital Millennium Copyright Act (DMCA) and other applicable law, Company has adopted
a policy of terminating, in appropriate cireumstances and-at Company's sole discretion, members whe are deemed
to be repeat infringers. Company may-also-at its sole dis¢retion limit sccess to the Site and/or terminate the
memberships of any users who infringe any intellectual property rights.of others, whether or not there:is:any
repeat infringement.

Third Party Websites and Content

The Site.contains (or you may be sent through the Site or the Service) links to other web sites {"Third Party
Sites") as well as articles, phetographs; text, graphics, pictures, designs, music, sound, video, infarmation,
applications, software and other coritent or items belonging to-or originating from third parties (the*Third Party
Applications; Software or Content"). Such Third Party Sites-and Third Party Applications, Software or.Content are
not investigated, monitored or chiecked for accuracy, appropriateness, or complateness by us, and we are not
responsible. for any Third Party Sites accessed through the Site or any Third Party Applications, Software or
Content posted on, available through or instalied frem the Site, including the-content; accuracy, offensiveness;
opinions, reliability, privacy practices or-other policies of or contained: in the Third Party Sites or the Third Party
Applications, Software or Content. Inclusion of, linking to.or permitting the use or installation of any Third Party
Site-or-any Third Party Applications, Software or Content: does riot imply approval or endorsement thereof by us,
If you detide to leave the Site and access the Third Party Sites or to use or install any Third Party Applications,
Software or Content, you do s at your own risk and you should be aware that dur térms and policies no longer
govern, You shauld review the applicable terms and policies, including privacy and data gathering practices, of
any site to which you navigate from the Site or relating to.any applications you usé or install from the site.

Share Service

Company offers.a feature wherehy users of the Site can share with others or post to their own member profile,
videos, aiticles arnd. other Third Party Applications, Software or Content from, and/or liriks to, Third Party Sites
through the Service (the "Share Service"). You ackrowledge and agree that-your use of the Share Services and all
links,. User Content or Third Party Applications; Softwareor Content shared through the:Share Service is subject
to, and will fully comply with the user conduct rules set forth above and the other terms-and conditions set forth
in these Terms of Use.

Use of Share Links by Online Content Providers

Subject to the terms and conditions of these Terms of Use, Third Party Sites that:meet the requiremants set forth
below may place a Share: Link {as described below), in the form approved by Company, on pages of their web.
sites'to facilitate use of the Share Service. A Third Party Site that posts @ Share Link on its web site-is referrad to
herein as an "Online.Content Provider" and shall abide and be subject to the applicable.sections of these. Terms-of
Use. A "Share Link" is-a button and/or.a text link-appearing-on-an Online Content Provider's web pageé that, upen
being clicked by a user,-enables.us to faunch a sharing mechanism through-which users can share with others or
post to their own member profile, links and content from that page.

In the event that the Share Linkis a button:that contains any icons or-other-graphic images, trademarks or-other

proprietary materials of the Company, Online Content Provider is granted permission o use such images;
trademarksior other materials solely for the purpose of placing the Share Link on Online.Content Provider's site
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and solely in the current form provided by the Company: In the event that the Share Link is.a text link, it must
include the word "Faceboaok" as part of the link. The rights granted in this paragraph may be revoked by Company
at'any timewith of without cause in its sole discretion, and Upon siich termination, Online Content Provider
agrees to immediately remove. all Share Links:from ‘its site.

In erder for an Online Content Provider ta include & Share Linkan its pages, the Third Party'Site must not contain
any web content that if shared or posted by a user would be a viclation of the user conduct rules set forth-above:
Witheut limiting the forgoing, Online Content Provider agrees not to post:a Share Link on any web site that
contains, and represents and warrants that such web:site does not and will not contain, any: content that is
infringing, harmful, threatening, unlawful, defamatory, abusive, inflammatory, harassing, vulgar, obscene, lewd,
fraudulent, or invasive of privacy or publicity rights or that may expose Company orits users:to any harmi-or
liability of any type. Upen including of a ‘Share Link, Online Content Provider agrees to defend, indemnify and hold
the Conipany, its sUbsidiaries and-affiliates, and sach of their directors, officers, agents, contractors, partners:and
amployees, harmless from and against any loss, liability, claim, demand, damages, costs and expenses, including
reasonable attorney's fees, arising out of or in connection with such Share Link, any links, content or other items
or materials which may be shared or posted thraugh such Share Link,-or any breach or alleged breach of the
foregaing representations and warranties.

By including-a Share Link, Online Content Provider automatically grants; and represents and warrants that it has
the right to grant, to the Company an irrevocable, perpetual, non-exclusive, transferable, fully paid, worldwide
license (with the Tight td sublicerise) to use the Share Service in-order to fink to, use, copy; publish, stream,
publicly perform,- publicly-display, reformat, translate, excerpt.(in whole-or in part), summarize, and distribute the
content, links and other materials of any kind residing on-any-web pages.on which Online:Content Provider places
the Share:Link.

Facabook Marketplace

All listings: posted -en-or through“the Facebook Marketplace service arid all transactions conducted in connection
therewith are subject to and- governed by the, Facebook Marketplace Guidalines (the "Guidelines") as well as these
Terms of Use. When you use Facebook Marketplace in any manner you are.agreeing to abide by.and be subject to
the Guidelines and the other applicable rules set-forth in*these Terms of Use, The Guidelines are subject to
change without prior notice at any time; in the-Company's sole discretion, so you should review the Guidelines
each time you use Facebook Marketplace. Parties'to a transaction are solely responsible for all interactians with
each other, for arranding for payment-and the exchange of the goods.or services purchased if applicable, and for
the results and performance of any transaction or relationship entered into through Facebook Marketplace. You
acknoviledge that Facebook is not responsible or liable-for any-action orinaction of any party to-a transaction, for
any failure to perform, to-pay any amounts.due, or to deliver any merchandise or services as promised, or for any
other aspect of the transaction. Any fees or payiments.collécted by Facebook applicable to Facebook: Marketplace
are set forth on the Site, and all terms and conditions applicable to-such fees are set forth in the Facebock Terms
of Sale However, please note that the Terms of Sale do not apply to your purchases of products or.services from
third parties through Facébook Marketplace, -as those transactions are strictly between you and the other party to
the transaction. ALL USE OF FACEBOOK MARKETPLACE IS-PROVIDED "AS IS" AND AT YOUR OWN RISK.

Faceboold Platform Applications

The Facebook Platform is a set:of APls and services provided by Facebool that-enable: third-party developers
("Platform Developers") to-create websites and -applications that retrieve data made available.by Facebook and its
users-andfor that retrieve authorized data from third-party sites for use on the Facebook Site- ("Platforny
Applications'}

Platform Developers may use the:Facebook Piatform and create Platform Applications only in-accordance.with the
terms and conditions set forth in an agreement entered into between Facebook and the Platform Developer
("Developer Terms"). Our standard Developer Terms consist of the Facebook Developer Terms of Seivice and the
related Facebook Platform Application Guidelines. We may from- time to time enter into separate agreements with
céeftain third party Platforni Developers that contain different or additional terms, provided however, that each
such:separate agreemant will require the third party Platform Developerto only-display your information in
accordance with your Facebook privaty settings. The standard Developer Terms are subject to change without
prior notice-at any time, in‘the Company's sale discretion, soyou should review these docuivents front time ta
time. ALL USE OF THE FACEBOOK PLATFORM IS. PROVIDED "ASIS" AND AT YOUR OWN RISK.

Users who'install Platform Applications must agree to the terms and conditions set:forth in the Platform
Application Tarms of Use ("Application User Terms") and in these Terms:of Use. The Application User Terms are
subject to-change withouf prior netice at any time; in the Company's sdle discretion, 50 you should review these
terms each time you install an application and from time to time. Platform Developers:may require you to agree to
theirown térms.of service, privacy policies and/of other policies as:a condition of using Fiatform Applications.
Platform Applications have not been approved, endorsed; or reviewed ‘in-any manner by Facebook, and we are
not responsible for your use of or inability to use any Platform Applications, including the content, accuracy, or
reliability of such Application and thé privacy practices or other pelicies of Developers. YOU USE-SUCH PLATFORM
APPLICATIONS AT YOUR: OWN RISK.

If you, your friends or- members of your network-use any Platform Applications, such Platform Applications may
access and share certain information about you with others in accordance with your privacy settings as further
described in our Priveicy Pelicy. Platform Developers are required to agree to restrictions.on access; storage and
use of such information. ‘However, while we have undertaken -contractual and-technical steps ta: restrict possible
misuse:of such information by such Platform Developers, we do not screen or-approve Developers, and we carinot
and do not guarantee that all Platform Developers:will abide by such restrictions and agreements. Ceitain actions
you take through the Platform Applications may be displayed to your friends in your profile, mini-feed and news
feed, and you may apt-out of displaying your Platform Application dctions.on the Priveacy Settings page. Please
report-any suspected misuse. of information through the Facebook Platform as described in our Privacy Policy.
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You riay set'your preferences for your news feed and mini-feed here.

Facebool Connect

Facebook Connect ("Connect") enables participating third party websites to work just like Facebook Platform
applications. Once you allow athird party website to connect with Facebook, you will be able to.uge your
Facebock login information to. log into that-website. The third party website will be able to: generate and publish
news faed and other stories about actions you take on their website; aceess Facebook infermation related to-you
{including your profile information, friends, and-privacy settings)-so you can use-your Facebook information on the
third party site; and allowyou to interact with your friends.on the website. In.order to make Connect possible,
you agreé to allow Facebook to check your Facebook cookies when you are visiting participating third party
websites, and allow Facebook to receive: information concerning the actions you take on those third party
websites. In-addition, once you allow & participating third party website to connect with Facebook, vou agree to
allow Facebook and such third patty website to generate and publish news feed. and other stories about actions
you take on the website without any additional permission. In the eventyou no longer want the third party
website to publish stories about you, you can always disable this feature by changing your applisation settings,

When your friends connect their Faceboak account with & participating third party website, Facebook Cennect will
enable them to:find Facebook friends that: may also. be users of that third party-website, and invite them to. use
Connect as well, If vou do not want your friends to be able to invite you, vou may.change your privacy seftings:to
disable this feature,

Cennect also gives you the ability to permit Facebook and patticipating third party websites to generate and
publish news feed and other stories about actionsyou. have taken on such websites, even if you have not.gone
through the Connect process. In such cases, you will be asked whether you want to publish the story on
Facebook;, and.will be given the opportunity to save your answer for future stories, In the event you want to
change your settings for that website, visit your application sattings.

Like Platform Applications, third party websites that:participate in Connect are required, ameng cther'things, to
protect your privacy: consistent with your Facebook privacy settings and Facebook's privacy policy.

Facebook Pages

Facebook Pages are special profiles used solely for commercial, political, or charitable purposes. You-may not set
up a Facebook Page on behalf of another individual or entity iinlessyou are authorized to do sa. This includes fan
Facebook Pages, aswell as:Facebook Pages to support: or criticize another individual or entity.

FACEBOOK DOES NOT PRE-SCREEN OR APPROVE FACEBOOK PAGES, AND CANNOT GUARANTEE THAT A
FACEBOOK PAGE WAS ACTUALLY CREATED AND IS BEING OPERATED BY THE.INDIVIDUAL-GR ENTITY THAT IS
THE SUBJECT . OF A FACEBOOK PAGE. NOR IS FACEBOOK RESPONSIBLE FOR THE CONTENT OF ANY FACEBOOK
PAGE, OR ANY TRANSACTIONS ENTERED INTQ.OR OTHER ACTIONS TAKEN ON OR IN CONNECTION WITH ANY
FACEBOOK PAGE, INCLUDING HOW THE QWNER OF THE FACEBOOK PAGE COLLECTS, HANDLES, USES AND /
OR:SHARES ANY PERSONAL INFORMATION IT MAY COLLECT FROM.USERS (PLEASE REVIEW THE FACEBOOK
PRIVACY PGLICY IF YOU HAVE ANY QUESTIONS OR-CONCERNS. REGARDING THE USE-OR SHARING OF YOUR
PERSONAL INFORMATION). YOU SHOULD BE CAREFUL BEFORE PROVIDING ANYPERSONAL INFORMATION TG
OR ENTERING INTO-ANY TRANSACTION IN CONNECTION WITH A FACEBOOK PAGE.

In addition to these Terms of Use, Facebook Pages are subject ta and governed by certain Additional Terms

Applicableto Facebodk Pages. The Additional Terms Applicable to Facebeok Pages control in- the event of any
coriflict between then-and the Terms of Use.

Terms of Sale

Please refer to-our Temms of Sale for the terms; conditions-and policies applicable: to your purchase of products or
services from Comipany: By-erdering products or services from Company through the Site, you: agieg to be bound
by and ‘accept the Terms of Sale. The Terms of Sale are subject to change without prior notice.at any time, in
Company's.sole discretion so you should réview the Terms of Sale each time you make a purchasa.

User Disputes

You are solely responsible for your interactions.with other Facebook users, We reserve the right, but have no
obligation, to monitor disputes between you and other users.

Privacy

We care about the privacy of our users, Click here to view the Facebooks Privacy Policy. By using the Site or the
Serviee, you are consenting to have your personal data transferred to and processed in the United States.

Disclaimers

The Company is not responsible.or liable in any manner for any User Content or Third Party Applications, Software
or Content posted on-the Siteror in connaction with the Service, whather posted or caused by.users.of the Site, by
Facebook, by third parties or:by any of the equipment or programming associated with or utilized'in the Site or
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the Sarvice. Although we provide rules for user conduct and postings, we do 1ot contral .and are not responsible
for what users:post, transmit or share on the Siteand are not responsible for any offensive, inappropriate,
obsceng, unlawful or otherwise objectionable content you may encountei on the Site-or ir connection with any
User Content or Third Party Applications; Software or.Content. The Company ig not responsibie for the conduct,
whether online or offline, of any user of the Site or Service.

The:Site-and the Service-may be temporarily unavailable from time to time for maintenance or other

Company assunies no responsibility for any eiror, omission, interruption, deletion, defect, delay in-operation of
transmission, communications line failure, theft or destruction or-unauthorized access to, or alteration of; User
communications. The:Company is not responsible for any technical malfunction or other problems of any
telephone network or service, computer systems, servers or providers, coniputer ormiobile pherie equipment,
software, failure of email or playars.on account of technical problems or traffic congestion en the Internet orat
any Site or combination thereof, including injury of damage to User'sor to any othei person's computer, mobile
phoneg, or other hardware or softivare, related to or resulting from: using or downloading materialg in connection
with the Web andfor in connection with the Service, including any Mobile Client software. Under ne circumstances
will the Comipany be respaonsiblie for any loss ar damage, including any loss-er damage to any User Content.or
personal-injury or death, resulting from anyone's use.of the Site or the Service, any User Content.or Third Party
Applications, Softwate or Content posted ‘on-or through the Site-or the Service.of transmitted to Users, or-any
interactions between users of the Site, whether online or offline.

THE SITE, THE SERVICE (INCLURING THE MOBILE SERVICES, THE SHARE ‘SERVICE AND THE MARKETPLACE
SERVICE), ANY-PLATFORM APPLICATIONS AND THE SITE CONTENT ARE PROVIDED “AS-IS" AND THE COMPANY
DISCLAIMS ANY.AND ALL REPRESENTATIONS AND WARRANTIES, WHETHER EXPRESS OR IMPLIED, INCLUDING
IMPLIED WARRANTIES OF TITLE, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NON-
INFRINGEMENT. THE COMPANY CANNOT GUARANTEE AND DOES NOT PROMISE ANY ‘SPECIFIC RESULTS FROM
USE OF THE'SITE AND/OR THE SERVICE AND/OR ANY PLATFORM APPLICATIONS. COMPANY ROES NOT
REPRESENT OR WARRANT THAT SOFTWARE, CONTENT OR MATERIALS ON THE SITE, THE SERVICE OR:ANY
PLATFORM APPLICATIONS ARE ACCURATE, COMPLETE, RELIABLE, CURRENT OR ERROR-FREE OR THAT THE
SITE OR SERVICE ITS SERVERS, OR ANY PLATFORM APPLICATIONS ARE FREE OF VIRUSES OR. OTHER HARMFUL
COMPONENTS. THEREFORE, YOU SHOULD EXERCISE CAUTION IN THE USE -AND DOWNLOADRING OF ANY'SUCH
SOFTWARE, CONTENT OR MATERIALS AND USE INDUSTRY-RECOGNIZED SOFTWARE TO DETECT AND
DISINFECT VIRUSES. WITHOUT LIMITING THE FOREGOING, YOU UNDERSTAND AND: AGREE THAT YOU
DOWNLOAD OR OTHERWISE OBTAIN CONTENT, MATERIAL, DATA OR SOFTWARE (INCLUDING ANY‘MOBILE
CLIENT). FROM OR THROUGH THE SERVICE AND-ANY PLATFORM APPLICATIONS AT 'YOUR OWN DISCRETION
AND RISK AND THAT YOU WILL BE'SOLELY RESPONSIBELE FOR YOUR USE THEREOF AND ANY DAMAGES TO
YOUR MOBILE DEVICE OR-COMPUTER:SYSTEM, LOSS OF DATA-OROTHER HARM OF ANY KIND THAT MAY
RESULT.

The.Company reserves the right to change any and all content, software and other items used or contained in the
Site-and any Services and Platform ‘Applications offered through the Site at any time without netice. Reference to
any products, services, processes.or other infarmation, by trade name, trademark, manufacturer, supplier or
otherwise. does not. constitute.or imply endorsement;, sponsarship or recommendation thereof,.ar any affiliation
therewith, by Company.

Limitation on Liability

IN NO EVENT WILL COMPANY ORITS DIRECTORS, EMPLOYEES OR AGENTS BE- LTABLE TOYOU OR ANY THIRD
PERSON FOR ANY INDIRECT, CONSEQUENTIAL, EXEMPLARY, INCIDENTAL, SPECIAL OR PUNITIVE DAMAGES,
INCLUDING FOR:ANY LOST PROFITS.OR LOST DATA-ARISING FROM YOUR USE OF THE SITE OR THE SERVICE,
ANY PLATFORM APPLICATIONS OR ANY OF THESITE CONTENT QR OTHER MATERIALS ON, ACCESSED
THROUGH OR DOWNLOADED FROM THE SITE, EVEN IF THE COMPANY IS AWARE OR HAS BEEN ADVISED OF
THE POSSIBILITY OF SUCH DAMAGES. NOTWITHSTANDING ANYTHING TO THE CONTRARY-CONTAINED
HEREIN, THE COMPANY'S'LIABILITY TO YOU FOR ANY CAUSE WHATSOEVER, AND‘REGARDLESS OF THE FORM
OF THE ACTION, WILL AT ALL TIMES BE LIMITED TQ THE AMOUNT PAID, IF ANY, BY YOU TO COMPANY FOR
THE SERVICE DURING THE TERM OF MEMBERSHIP, BUT IN NO CASE WILL THE COMPANY'S LIABILITY TO YOU
EXCEED $1000. YOU ACKNOWLEDGE THAT IF NO FEES ARE PAID TGO COMPANY FOR THE SERVICE, YOU SHALL
BE LIMITED TO INJUNCTIVE RELIEF ONLY, UNLESS OTHERWISE PERMITTED BY LAW, AND SHALL NOT BE
ENTITLED TO DAMAGES OF ANY KIND FROM:COMPANY, REGARDLESS. OF THE CAUSE OF ACTION.

CERTAIN:STATE LAWS-DQ NOT ALLOW LIMITATIONS ON IMPLIED WARRANTIES OR THE EXCLUSION OR
LIMITATION QF CERTAIN DAMAGES, IF THESE LAWS APPLY TO YOU, SOME OR ALL OF THE -ABOVE
DISCLAIMERS, EXCLUSIONS OR LIMITATIONS MAY NOT APPLY TO YOU, AND YOU MAY HAVE-ADDITIONAL
RIGHTS.

Termination

The Company may terminate your membership, delete-your profile-and any content or information that you have
posted on'the Sita-or through any Platform Application and/er prohibit you from using. oraccessing the Service or
the Site-or any Platform Application (or any portion, aspect or feature of the Service or'the Site or-any Platform
Application) for any reason, 6f 1o reason;, at any time in' its sole discretion, with of without notite, incliding if it
believes that you are under 13, or under 18 and not:in high school or college. When we are: notified that-a user
has died, we will generally, but-are not obligated to, keep.the user's account active undera special memorialized
status.for & period:of time datermined by us to allow other users to post and view conments.

Governing Law; Venue and Jurisdiction

By-visiting or using the Site and/or the Service, you agrée-that the laws-of the State of Delaware, without regard
to principles of conflict of laws, will govern these Terms of Use and any dispute of any sort that might -arise
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between you -and the Campany orany of our affiliates. With respect to-any disputes or-claims not subject to
arbitration (as set forth below), you agree not to commence or-prosecute any action‘in connection therewith other
than in the state and federal courts of California, and you hereby consent to, and waive all deferises of lack of
personal jurisdiction and forum non conveniens with respect to, venue:and jurisdiction in the state and federal
courts of California.

Arbitration

YOU AND COMPANY AGREE THAT, EXCEPT AS MAY OTHERWISE BE PROVIDED IN REGARD TQ SPECIFIC
SERVICES ON THE SITE IN ANY SPECIFIC TERMS APPLICABLE TO THOSE SERVICES, THE SOLE AND EXCLUSIVE
FORUM AND REMEDY FOR ANY AND ALL DISPUTES AND CLAIMS RELATING IN ANY WAY TO OR ARISING QUT
OF THESE TERMS OF USE, THE SITE AND/OR THE SERVICE (INCLUDING YOUR VISIT TO OR USE OF THE SITE
AND/OR THE SERVICE) SHALL BE FINAL AND BINDING ARBITRATION, except that: (&) to'the extent that either
of us has'in any mannerinfringed upon-or violated or threatened to-infringe upon or violate.the other-party's
patent, copyright, trademarl or trade.secret rights, or you have otherwise violated any of the user conduct rules
set forth above-orin the Code of Conduct then the parties acknowledge that arbitration is riot an adequate
remedy at law and that injunctive or-other appropriate relief may he sought; and (b) no disputes or claims
relating to anhy transactions you enter inte with a third party'thraugh the Facebook Marketplace may be arbitrated.

Arbitration under this Agreement shall be conducted by the American Arbitration Association (the "AAA") under its
Commercial Arbitration Rules and, in the case.of consumer disputes, the AAA's Supplementary Procedures for
Consumer Related Disputes ( the "AAA Consumer Rules") (collectively the:"AAA Rules"). The location of the
arbitration and the allocaticn of cests.and fees for-such arbitration shall be determinad in accardance with such
AAA Rules and shall be subject to the limitations provided for in the AA% Consumer Rules {for consumer-disputes).
If siich .costs are determined to be excessive in a consumer displite, the Company will be responsiblefor paying
all arbitration fees and arbitrator compensation in excess of what is deemed reasonable. The arbitrator's award
shall be binding and may be-entered as a judgment in- any court of competent jurisdiction.

To the fullest-extent permitted. by applicable law, NO ARBITRATION OR CLAIM UNDER THESE TERMS: OF-USE
SHALL BE JOINED: TO ANY OTHER ARBITRATION OR-CLAIM, INCLUDING ANY ARBITRATION GR CLAIM
INVOLVING ANY OTHER CURRENT OR FORMER USER OF THE SERVICE, AND NO CLASS ARBITRATION
PROCEEDINGS SHALL BE PERMITTED. In no event shall any claim, action or proceeding by you related in any
way to the Site and/or the Service (including vour visit td-or use of the Site and/or the Service) be instituted more
than three.(3) years after the.cause of action arose.

Indernnity

You -agree to indemnify and hiold the Company, its subsidiaries and affiliates, and each of their directers; officers;
agents, contractors, partners-and employees, harmless from and against any loss, liability, claim, demand,
damages, costs and expenses, including reasonable attorney's fees, -arising out:of of in-connection with any User
Content, any Third Party Applications, Software or Content you post or share on or through the Site {including
through the Share Service), your use of the Service or the Site, your conduct in connection with the Service or the
Site.or with othér users-of the Service or the Site, or-any viclation of this Agreement or of any law orthe rights of
any third paity.

Submissions

You acknowledge and agree that any questions, comments, suggestions, ideas, feedback or.other information
about the Site or the Service ("Submissions"), provided by you to Company are non-confidential and shall become
the sole property of Campany. Company shall own exclusive rights, including all intellectual property rights, and
shall be entitled to the unrestricted. use and dissemination of these Submissions for any: purpose, commercial or
otherwise, without acknowledgment or compensation to you,

Definitions and Constructions

"o

Unless otherwise specified, the terms™includes”, "including”, "e.g.,", "for example”, and other similar terms are
deemed to include the term "without limitation" immediately thereafter. Teirms used in these Terms with the: initial
letter(s) capitalized will have thie meaning attributed to them in these Terms.

Other

These Terms.of Use canstitute the éntire agreement between you and Conipany regarding the use of the Site
andfor the Service, superseding any priar agreements between you -and Company relating to your use of the Site
or the Service. The failure of Company to exercise or enforce any right-or provision: of these Terms.of Use shall
not constitute a waiver of such right:or provision in that or any other instance. If any provision of this Agreement
is held invalid, the remainder of this Agreement shall continue in full force and effect. If any provision of these
Terms.of Use shall be deemed unlawful, void or for any reason unénforceable, then that provision shall be
deemed severable from these Terms of Use and-shall-not affect the validity and enforceability of any remaining
provisions.

Questions

Piease visit our Help page-or these links for more information.
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Faceboak Capyright Policy

Facebaok Terms of Sale

Facebook Marketplace Guidalines
Facebook Platform Application Guidelinas
Platform Application Terms of Use
Faceboak Developar Terms of Service

Faceheol £ 2008 English (US) Login About Adverising Developers Jobs Terms Find Friends Privacy Help

http://www.facebook.com/terms.php 12/17/2008
LTI 000724



	Declaration of Norberg in Support of FB Opposition to Plaintiffs Motion for JMOL and for a New Trial.pdf
	651-main
	Exhibit A
	Exhibit B
	Exhibit C
	Exhibit D
	Exhibit E
	Exhibit F
	Exhibit G
	Exhibit H
	Exhibit I
	Exhibit J
	Exhibit K
	Exhibit L
	Exhibit M
	Exhibit N
	Exhibit O




