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Jan. 

2004 

(if 

you 

can 

believe 

Mark 

Zuckerberg). 

See 

Trial 

Tr. 

10903:9. 

This 

testimony 

was 

used 

by Facebook to convince the jury that Leader should not be given the benefit of 

its earlier provisional patent filing date of Dec. 11, 2002. This opened the door for 

Facebook’s “on sale bar” attack. Tellingly, Facebook DID NOT DEPOSE A 

SINGLE RECIPIENT OF THESE ALLEGED OFFERS which they had 

vociferously argued and the judge described in Fig. 8 above as the justification for 

adding the “on sale bar.” Remarkably, not even Dr. Greenberg offered testimony 

about on sale bar—which in every other court would’ve been a hard evidence 

requirement to prove the technical contents of the alleged offers. “In confusion 

there is profit?” Hmmmm. 

My GOTCHA meter is overloading! 

A well-known lawyer “dark arts” tactic in patent infringement trials is for the 

infringer to find an expert witness willing to mislead the jury. Since a lay jury 

cannot assess the reliability of the science presented, it is the duty of the trial 

court judge to disqualify unreliable expert testimony. This new judge did not do 

that (it was his first federal trial). Daubert v. Merrell Dow Pharmaceuticals, Inc., 

509 US 579 (Supreme Court 1993) at 595-597 (the trial judge must ensure the 

reliability of scientific testimony). 

Meep, meep. 
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“using my knowledge of 

programming” (PDF p. 167, Tr. 

10904:17-18) to support elements of 

the source code that Dr. Greenberg 

believed supported Facebook’s 

assertions. This change violated the 

scientific principle of bivalence—that 

a box cannot be declared empty, 

then he contents of that box then 

described in detail. Also during this 

testimony he makes the incredible 

statement that Leader’s source 

code contained a FACEBOOK utility 

program “asp.facebook.util” (PDF p. 

167, Tr. 10903:9). This inclusion 

would have been a miracle since 

Mark Zuckerberg was only a 17-year 

old high schooler at the time. The 

job of the court is to protect juries 

from expert testimony that uses bad 

science. See this blog for more 

analysis of Dr. Greenberg’s 

testimony. 
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