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I INTRODUCTION AND SUMMARY OF ARGUMENT

The jury found that Facebook infringed Leader’s patent and the patent was neither |
anticipated nor obvious in light of the prior art. But the jury nonetheless found the patent invalid
on the theory that Leader had publicly used the patented invention and offered it for sale more
than one year before filing the patent application. That conclusion is unsupported by the
evidence. Indeed, Facebook did not present any evidence, let alone clear and convincing
evidence, on crucial elements of its public use and on-sale defenses. Ieader is therefore entitled
to judgment as a matter of law or, at the very least, a new trial.

First and foremost, Facebook was required to prove, on a limitation-by-limitation basis,
that the alleged public use and offers for sale of Leader2Leader involved the patented invention,
yet it did not even attempt such an analysis. Instead, Facebook asserted that because the current
version of Leader2Leader practices the patented invention, the 2002 version of that suite of
products must have as well. That supposition is not only unsupported by the evidence, it is
directly contrary to all of the evidence on point. Facebook attempted to mask its total lack of
evidentiary support by arguing that the jury should not believe Leader’s evidence that the 2002
version of Leader2Leader did not contain the patented technology. But even if the jury
disbelieved and therefore disregarded Leader’s evidence, that would only mean that there 1s no
evidence on point. Because Facebook failed to carry its own, affirmative burden of proof by
clear and convincing evidence, and instead relied only on unsupported conjecture, this is a
paradigmatic case for judgment as a matter of law.

Facebook also failed to satisty its burden of proof on other elements of the on-sale and
public use defenses. For example, Facebook offered no proof that the invention was ready for
patenting more than one year before the patent application. Nor did Facebook refute the
undisputed evidence that Leader had nbndisclosure agreements in place before it demonstrated
any of its experimental technology, and never made a definite, commercial offer for sale of the
patented technology during the relevant time period. For the reasons stated herein, the interest of

justice requires judgment as a matter of law or a new trial on these issues.
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II. STATEMENT OF THE CASE AND OF THE FACTS '

Founded in 1997, Plaintiff Leader Technologies, Inc. (“Leader”} aimed “to use the
internet as a platform for doing large-scale communications and collaboration.” Tr. 372:23-
373:3." The technology of U.S. Patent No. 7,139,761 (the “’761 Patent”) represented one part of
that goal. PTX 1. First conceived in 1999 (Tr. 387:6-8), the patented invention relates to a data
management tool for online collaboration. PTX 1, Abstract. Online collaboration tools allow a
large number of users to share a variety of information—files, pictures, documents, messages,
videos, data, or any other digital content—with each other. Leader invested 145,000 man-hours
and over $10 million to develop the initial concept and build a working embodiment of the
technology. Tr.392:22-393:6. Within a day or two of implementing the technology in software
code, Leader filed a provisional patent application on December 11, 2002. See PTX 3; Tr.
452:12-24; Tr. 1361:8-12. On December 10, 2003, Leader filed an application that eventually
resulted in the issuance of the ‘761 Patent on November 21, 2006. See PTX 1.

Leader filed its complaint on November 19, 2008, alleging that Defendant Facebook,
Inc.’s (“Facebook™) website, available at W.facebO'ok.com, infringes claims 1, 4,7, 9, 11, 16,
21,23,25,31, and 32 of the ‘761 Patent. D.I. 1. On July 28, 2010, a jury found that Facebook
literally infringed each and every asserted claim of the *761 Patent, though it concluded that
Facebook did not control or direct either its employees or its end users. D.I. 610, at 1-2. The
jury also rejected Facebook’s prior art anticipation and obviousness defenses, but found the ‘761

Patent invalid under the on-sale and public use bars of 35 U.S.C. § 102(b). Id. at 3-5.
III. ARGUMENT
A. STANDARDS OF REVIEW

Judgment as a matter of law is required when a party has been fully heard on an issue

and, viewing the evidence in the light most favorable to the nonmovant, “there is no legally

" All documents cited herein, including citations to PTX trial exhibits, DTX trial exhibits, and
trial transcripts, are attached to the Declaration of Paul Andre in Support of Plaintiff Leader
Technologies, Inc.’s Renewed Motion for Judgment as a Matter of Law or a New Trial Pursuant
to Rules 50(b) and 59 of the Fed. R. Civ. P.
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sufficient evidentiary basis for a reasonable jury to find for that party on that issue.” Bullen v.
Chaffinch, 336 F. Supp. 2d 342, 346 (D. Del. 2004)(citations omitted). “The question is not
whether there is literally no evidence supporting the party against whom the motion is directed
but whether there is evidence upon which the jury could properly find a verdict for that party.”
Lightning Lube, Inc. v. Witco Corp., 4 F.3d 1153, 1166 (3d Cir. 1993)(citation omitted).

Because patents issued by the Patent and Trademark Office are presumed to be valid, 35
U.S.C. § 282, the jury could properly find the patent invalid only if Facebook carried the “heavy
burden” of proving invalidity by “clear and convincing evidence.” Honeywell Int’l Inc. v.
Hamilton Sundstrand Corp., 370 F.3d 1131, 1145 (Fed. Cir. 2004); see also Invitrogen Corp. v.
Biocrest Mfg., L.P.,424 F.3d 1374, 1378 (Fed. Cir. 2005)(citation omitted). To be clear and
convineing, evidence must produce “a firm belief and conviction that it is highly probable that
the matter sought to be established is true.” D.I. 601 at 15. Such evidence must be based on
“hard facts.” See Colorado v. New Mexico, 467 U.S. 310, 320-21 (1984). As the Supreme Court
and Federal Circuit have repeatedly cautioned, “[t}here is no room for speculation, inference or
surmise” where, as here, the clear and convineing evidence standard applies. In re Bose Corp.,
580 F.3d 1240, 1243 (Fed. Cir. 2009)(quotation omitted); accord Helvering v. Leonard, 310 U.S.
80, 86 (1940); Innovation Techs., Inc. v. Splash! Med. Devices, LLC, 528 F.3d 1348, 1350-51
(Fed. Cir. 2008). Under those standards, l.eader is entitled to judgment as a matter of law
because Facebook did not present sufficient hard facts, above the level of inference, to permit the
jury to find the ‘761 Patent invalid by clear and convincing evidence.

Even if judgment as a matter of law were inappropriate, this Court would still have
considerable discretion to grant a new trial. See Roebuck v. Drexel Univ., 852 F.2d 715,735 (3d
Cir. 1988). A district court may order a new trial if, in the court’s view, “there is insufficient
evidence to support the verdict or . . . the verdict was against the weight of the evidence.”
Greenleaf v. Garlock, Inc., 174 F.3d 352, 364-65 (3d Cir. 1999)(citations omitted). For this
purpose, the Court need nor view the evidence in the light most favorable to the verdict. See

Allied Chem. Corp. v. Daiflon, Inc., 449 U.S. 33, 36 (1980); Lucent Techs., Inc. v. Newbridge
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Nerworks Corp., 168 F. Supp. 2d 181, 251 (D. Del. 2001); see aiso Fed. R. Civ. P. 59(a)(1)(A).
Because this Court is expected to rely in part on its own observation of the witnesses and other
evidence, “[t]he authority to grant a new trial . . . is confided almost entirely to the exercise of

discretion on the part of the trial court.” Roebuck, 852 F.2d at 735 (quotation omitted).

B. LEADER IS ENTITLED TO JUDGMENT AS A MATTER OF LAW BECAUSE
FACEBOOK DID NOT PROVE AN INVALIDATING PUBLIC USE OR OFFER
FOR SALE BY CLEAR AND CONVINCING EVIDENCE

Under the Patent Act, “[a] person shall be entitled to a patent unless . . . the invention was
... in public use or on sale in this country, niore than one year prior to the date of the application
for patent in the United States.” 35 U.8.C. § 102(b). “Whether a patent is invalid due to public
use under § 102(b) is a question of law based on underlying questions of fact.” Invitrogen, 424
F.3d at 1378 (citation omitted).

The jury determined that Leader’s December 11, 2002, provisional application did not
disclose all of the elements of the patented invention. D.I. 610, at 3. Under that finding, the
761 Patent claims priority from the subsequent filing of the non-provisional patent application
on December 10, 2003, making December 10, 2002, the critical date for this purpose. See PTX
1; D.I1. 601, at 33. As discussed below, Facebook had to establish several different elements in
order to carry its burden of proving a relevant public use or offer for sale more than one year

before the priority date. It did not do so.

1. Leader Did Not Offer For Sale Or Publicly Use The Patented Invention More
Than One Year Before Filing The Patent Application.

At the outset, the public use and on-sale bars apply only to embodiments of the claimed
invention; using or selling a different product or invention does not affect the patentability of the
claimed one. “Hence, the first determination in the § 102(b) analysis must be whether the
subject of the barring activity met each of the limitations of the claim, and thus was an
embodiment of the claimed invention.” Scaltech Inc. v. Retec/Tetra, L.L.C., 178 F.3d 1378,
1383 (Fed. Cir. 1999) (emphasis added); see also Allen Eng’g Corp. v. Bartell Indus., Inc., 299
F.3d 1336, 1355 (Fed. Cir. 2002) (requiring district courts to “make specific findings linking

4



Case 1:08-cv-00862-LPS Document 626 Filed 08/25/10 Page 11 of 28

clements of the” asserted claims to the prior activity); Gemmy Indus. Corp. v. Chrisha Creations
Ltd., 452 ¥.3d 1353, 1359-60 (Fed. Cir. 2006); Helifix Ltd. v. Block-Lok, Ltd., 208 F.3d 1339,
1350 (Fed. Cir. 2000). Thus, as this Court instructed the jury, Facebook had to prove “by clear
and convincing evidence” that Leader publicly used or offered for sale “a product that met a/l the
limitations of the asserted claims.” D.1. 601, at 41 (emphasis added); see also id at 39 (likewise
requiring proof of “a product that meets all the elements of [the asserted] claim™). In that
respect, public uses and offers for sale are no different from other prior art, See id. at 32. Just as
a prior art reference can only anticipate a patented invention if it includes each and every claim
limitation (see id. at 37), a public demonstration or offer for sale .likewise must include each and
every claim limitation, and be evaluated the same way as a prior art reference -- namely on an
element-by-element basis. /d at 39, 41.

While Facebook failed to prove anticipation with any prior art reference, it at least
attempted to prove such alleged anticipation on an element-by-element basis of each asserted
claim through expert testimony. See, e.g., Tr. 1463:12-1491:15, 1505:17-1516:1, 1518:22-
1535:4, 1544:14-1561:23. Facebook was required to perform a similar analysis for public use
and offers for sale. However, Facebook presented #o evidence, let alone clear and convincing
evidence, that the alleged public uses and (.)ffers for sale satisfied all of the claim limitations.
Facebook asserted that Leader publicly used and offered for sale its Leader2Leader platform,
which is a suite that includes a series of products including LeaderPhone, Smart Camera, and
other technologies. See Tr. 1316:15-1320:12. But Facebook produced no evidence that the 2002
version of Leader2Leader included the patented invention, and thus met each and every
limitation of the asserted claims. In fact, all of the evidence shows that the 2002 version of
Leader2leader did not include the patented invention. In CIF Licensing, LLC v. Agere Sys. Inc.,
C.A. No. 07-170-JJF, 2010 WL 3001775, at *20 (D. Del. July 30, 2010}, this Court granted
plaintiff’s motion for judgment as a matter of law that a patent was not invalid due to

anticipation, despite the jury’s finding otherwise, because the defendant’s expert witness failed to
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provide an explanation “of how or why each of the claim elements were disclosed” in the alleged

prior art. Leader’s motion should be granted for the same reason.

a) Facebook did not offer any evidence that the purported public
demonstrations or offers for sale met the claim limitations.

A defendant must prove that a prior product met each of the limitations of the claimed
invention through evidence “‘such as memoranda, drawings, correspondence, and testimony of
witnesses.”” Sonoscan, Inc. v. Sonotek, Inc., 936 F.2d 1261, 1263 (Fed. Cir. 1991)(quoting RCA
Corp. v. Data Gen. Corp., 887 F.2d 1056, 1060 (Fed. Cir. 1989)). At trial, Facebook offered no
such evidence -- no technical documents; no memoranda or correspondence from the time period
in question; no Leader source code (which Facebook had because the Court compelled Leader to
produce it); and no testimony, expert or otherwise,” that supported its position that the 2002
version of Leader2Lecader satisfied all of the limitations for all of the asserted claims.

Facebook was required to prove by clear and convincing evidence that the 2002 version
of the Leader2Leader product suite contained each and every limitation of the independent and
dependent claims in order to successfully invalidate the '761 Patent. This burden is impossible to
achieve without reference to the Leader2l.eader source code and/or other technical documents,
because the claims are directed to the back-end components of the system. For example, for
Claim 1, Facebook would have to prove that the Leader2Leader product captured context
information using a context component and tracking information using a tracking component and
stored that data in metadata. Without seeing the technical documents and/or source code, one
cannot determine how the data is handled, which back-end components are utilized, and where
the data is stored. Similarly, Claim 9 requires the dynamic update of metadata with an
association of data, the application and the user environment. Facebook was required to prove

Leader2Leader actually stored this specific data in this manner. Without analyzing the source

% The only witnesses that provided any testimony at trial regarding Leader2Leader were Michael
McKibben and Jeff Lamb. Both of these witnesses consistently testified that the ‘761 Patented
technology was not incorporated in the Leader2Leader product suite in 2002, Tr. 445:9-19,
468:8-21;1324:23-1325:17. .
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code, it 1s merely a guess as to which types of data are stored and how the functions are
accomplished. The other independent claims centain additional backend components, such as
code for indexing (Claim 21) and components that dynamically store context data as metadata on
a web-based server (Claim 23). The best and possibly only source to ascertain these technical
details is the source code, and Facebook's failure to even mention the Leader2Leader source code
is dispositive of their claims of public use and offer for sale.

Facebook’s failure to offer Leader2Leader’s source code is particularly fatal to proving
whether the product met the limitations of the dependent claims. The dependent claims call out
specific types of data which must be stored in metadata and how that data is related to each
other. It is simply impossible to ascertain how the system collects and associates this data
without highly specific technical documents, such as the source code. For example, Claim 4
requires the context information to contain relationship information between the user and at least
the application, application data and user environment. To ascertain whether a product meets
this limitation, one must analyze the data structure that is used to capture and store data, and
further analyze whether and how the data is associated in the back-end. Another example is
Claim 32 which requires the storage of metadata in a storage component that facilitates many-to-
many functionality. Without looking at the particular source code modules and examining how
they handle the data, it cannot be determined if this claim element is met because it is not clear if
the metadata, or something else, is responsible for the ability to share data among users. These
are only a few examples of the types of information that Facebook was required to show, but
wholly failed to do so at trial.

Indeed, Facebook’s only purported evidence on this point consisted of two of Leader’s
interrogatory responses from 2009 concerning products offered for sale in 2009 See DTX 963,
DTX 969. But Leader’s undisputed offers for sale of the patented invention in 2009 as part of
the 2009 version of Leader2Leader is hardly clear and convincing evidence that Leader made
commercial offers for sale of the patented invention in 2002, Facebook’s interrogatory stated:

“For each claim of the 761 Patent that [Leader] contends is practiced by any product(s) and/or
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service(s) of [Leader], identify all such product(s) and/or service(s) and provide a chart
identifying specifically where each limitation of each claim #s found within such product(s)
and/or service(s).” DTX 969, at 45 (emphasis added). Because that interrogatory is phrased in
the present tense and does not specify any other timeframe, Leader responded by naming the
products that embody the ‘761 Patent claims as of the date of the interrogatory. In relevant part,
Leader answered, in the present tense, that “Leader2Leader® powered by Digital Leaderboard®
engine is the only product or service provided by Leader which embodies, either literally or
under the doctrine of equivalents, any of the asserted claims of the 761 Patent.” DTX 969, at 46
(emphasis added). Nothing in Leader’s response can be construed to refer to the Leader products
available in 2002.

Moreover, Michael McKibben -- who verified the responses -- confirmed that he
understood the interrogatory to refer only to products and services that “practice the ‘761 Patent
today.” Tr. 1329:17-1331:18. Mr. McKibben further testified that the Leader2Leader platform
presently embodies the ‘761 Patent’s technology (Tr. 1332:6-14), but did not embody that
technology before December 2002 and, indeed, could not have because the technology “did not
exist at that timé.” Tr. 1332:15-19; accord Tr. 1374:17-22; Tr. 1343:8-15. The ‘761 Patent’s
other inventor, Jeffrey Lamb, confirmed that he. and Mr. McKibben waited until December 10,
2002, to file the provisional application because they did not complete “the code that was the
embodiment of that invention/concept” until then. Tr. 452:12-453:8.

Especially considering that the only testimony on point makes clear that Leader2Leader
did not embody the ‘761 Patented technology before December 10, 2002, and that the technology
did not even exist before then, the interrogatory responses about the 2009 product cannot rise to
the level of clear and convincing evidence about the 2002 product. The Federal Circuit has held
that even “conflicting testimony as to what [a] quotation actually included” prevents a finding by
clear and convincing evidence. Sonoscan, 936 F.2d at 1263. Here, there is no conflict; the
interrogatory response itself and all of the testimony about it consistently refute Facebook’s

position.
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Furthermore, a company’s continued use of a brand name has never been sufficient to
establish by clear and convincing evidence that an earlier version embodied the patented
invention. See Combined Sys., Inc. v. Defense Tech. Corp. of Am., 230 F. Supp. 2d 544, 550
(S.D.N.Y. 2002)(holding that product sold before and after critical date with the same model
number “does not by itself prove that the product sold included every limitation of the claim™)
(citing Tec Air, Inc. v. Denso Mfg. Mich. Inc., 192 F.3d 1353, 1359 (Fed. Cir. 1999)). Simply
pointing to the same brand name does not prove anything, and is certainly no substitute for the
required element-by—elemént comparison of the underlying technology with the claims. See,
e.g., Cordance Corp. v. Amazon.com, Inc., 687 E. Supp. 2d 449, 477-78 (D. Del. 2010) (granting
judgment as a matter of law of no invalidity even where, unlike here, the accused infringer had
provided expert testimony on a limitation-by-limitation basis). Especially in the ever-changing
computer age, there is no basis for assuming that a product like Leader2Leader, which combines
a number of technologies into a suite, contained the same features seven years earlier.

In the absence of any affirmative evidence, Facebook’s counsel suggested during closing
argument that it was Mr. McKibben’s burden to prove that the claimed invention was absent
from Leader2Leader before December 10, 2002, Tr, 2046:18-21 (“Mr. McKibben was on the
stand twice, and twice he did not put before you the versions of the product. He never showed
you the product, did he?”). That improper attempt to shift the burden of proof to Leader only
confirms Facebook’s fundamental failure to carry its own burden. See Pfizer, Inc. v. Apotex,

- Inc., 480 F.3d 1348, 1359 (Fed. Cir. 2007)("Since we must presume a patent valid, the patent
challenger bears the burden of proving the factual elements of invalidity by clear and convincing
evidence. That burden of proof never shifts to the patentee to prove validity.")(citation omitted);
see also Juicy Whip, Inc. v. Orange Bang, Inc., 292 F.3d 728, 737 (Fed. Cir. 2002)(accused has
burden of proving prior public use and must show that "the subject of the barring activity met
each of the limitations of the claim, and thus was an embodiment of the claimed

invention.")(quotation omitted).
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b) Facebook’s attacks on Mr. McKibben’s credibility do not fill the
evidentiary gap in its case.

In addition to attempting to shift the burden of proof, Facebook repeatedly questioned
Mr. McKibben’s credibility. Facebook’s counsel told the jury that the public use and on-sale
bars were “really a classical jury issue because you have to believe somebody on this one.” Tr.
2038:9-12; see also Tr. 2012:12-18. Throughout closing argument, Facebook’s counsel did not
point to documentary evidence or any evidence that analyzed the alleged uses and offers on an
element-by-element basis, but rather relied solely upon unadorned innuendo. See, e.g., Tr.
2049:23-2050:1. Counsel even specifically highlighted the jury instruction regarding credibility.
Tr. 2062:11-18.

But even if the jury found Mr. McKibben’s testimony not credible, that would not
remedy Facebook’s failure to present clear and convincing evidence of its own. This Court
instructed the jury that it could “disregard any testimony that, in your judgment, is not
believable.” D.I. 601, at 10. If the jury disregarded Mr. McKibben’s testimony, or his co-
nventor’s testimony,3 that would leave no evidence on point. And the absence of any evidence
would hardly support the jury verdict. See CIF Licensing, 2010 WL 3001775, at #17 (holding
that if expert testimony does not provide a legally sufficient basis for finding a patent invalid,
then the jury’s verdict cannot be upheld even though that testimony was unrebutted).

As the Supreme Court has held, and this Court instructed the jury, “[w}hen the testimony
of a witness is not believed, the trier of fact may simply disregard it.” Bose Corp. v. Consumers
Union of U.S., Inc., 466 U.S. 485, 512 (1984). But “[njormally the discredited testimony is not
considered a sufficient basis for drawing a contrary conclusion.” /d. (citing Moore v.
Chesapeake & Ohio Ry. Co., 340 U.S. 573, 575 (1951)). Although “in strict theory a party
having the affirmative [burden] might suceeed in convincing a jury of the truth of his allegations

in spite of the fact that all of the witnesses denied them, . . . a verdict would nevertheless have to

* Mr. Lamb confirmed the testimony of Mr. McKibben. Tr. 468:8-21. Accordingly, if both
inventors’ testimony was disregarded by the jury, then there would be no testimony whatsoever
regarding the 2002 version of Leader2Leader, because Facebook did not provide any expert or
fact testimony on this point.

10
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be directed against him.” Dyer v. MacDougall, 201 F.2d 265, 269 (2d Cir. 1952) (Hand, I.).
Thus, “even if the jury thoroughly disbelieved [Mr. McKibben], that disbelief is insufficient to
support a verdict for [Facebook] in the absence of affirmative evidence” that the purpdrted offers
and public demonstrations embodied the ‘761 Patented technology. Goldhirsh Group, Inc. v.
Alpert, 107 F.3d 105, 109 (2d Cir. 1997)(citing 9A Charles A. Wright & Arthur A. Miller,
Federal Practice & Procedure § 2257, at 288 (2d ed.)). That would be true in the normal case,
and it is especially true here, where Facebook must prove invalidity by clear and convincing
evidence, not by inference or supposition. See supra p. 3. Because without Mr. McKibben’s
testimony, “the record completely fails to show whether” Leader2L.eader met “all the limitations
recited in the claims,” judgment as a matter of law is required. Zzumi Prods. Co. v. Koninklijke

Philips Elecs. N.V., 315 F. Supp. 2d 589, 606 (D. Del. 2004).

2. The Patented Technology Was Not Ready For Patenting More Than One
Year Before The Filing Of The Patent Application.

Facebook also had to prove that the invention was “ready for patenting” before the
critical date. See Pfaffv. Wells Elecs., Inc., 525 U.S. 55, 67 (1998); see also Invitrogen, 424
F.3d at 1379; D.I. 601 at 39-42. There is no basis for simply assuming that anything that was
offered for sale or demonstrated before December 10, 2002, was ready for patenting, in part
because it was not necessarily a working, functional, fully operational embodiment of the
patented technology. See, e.g., Honeywell Int’l Inc. v. Universal Avionics Sys. Corp., 488 F.3d
982, 996-97 (Fed. Cir. 2007); see also Polypro, Inc. v. Addison, 222 Fed. Appx. 960, 961-62,
2007 WL 788345, at *1-2 (Fed. Cir. Mar. 13, 2007)(unpublished). Instead, a defendant can
prove that an invention was ready for patenting “in at least two ways: by proof of reduction to
practice hefore the critical date; or by proof that prior to the critical date the inventor had
prepared drawings or other descriptions of the invention that were sufficiently specific to enable
a person skilled in the art to practice the invention.” Pfaff, 525 U.S. at 67-68. Facebook made
- no effort to address this requirement, and thus failed to carry its burden by clear and convincing

evidence.
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Indeed, Facebook effectively conceded that the invention was not ready for patenting by
December 10, 2002 when it argued that the provisional application, which contained the actual
source code, filed on December 11, 2002, did not provide support for each claim of the ‘761
Patent. PTX 3; D.I. 610, at 3; see also Tr. 392:18-394:10; 452:12-24; 1320:20-23, 1324:23-
1326:1. Facebook cannot have its cake and eat it, too. If the provisional application does not
support the claims of the ‘761 Patent, then the invention was not ready for patenting on
December 10, 2002. At the very least, Facebook did not establish by clear and convincing
evidence that an invention that was not disclosed in the provisional application was nonetheless

ready for patenting before then.
3. The Experimental Use Doctrine Negates Any Public Use Or Offer For Sale.

If any “public use or offer for sale was an experimental use performed in order to bring
the invention to perfection or to determine if the invention was capable of performing its
intended purpose, then such a use does not invalidate the claim.” D.I. 601, at 43; see also
Invitrogen, 424 F.3d at 1379-80. That was the case here. Leader’s grant proposal in early 2002
for funding to implement a Leader2Leader system at Wright Patterson Air Force Base explained
that the base would “become a classical beta customer for the full Leader?Leader® platform.”
DTX 179 at LTI 048199. Beta testing is an essential stage of software development that
involves real-world, experimental testing outside of laboratory conditions. See Tr. 1327:16-
1328:19. The White Paper that Leader submitted in support of its grant application explained,
for example, that Leader2Leader had “not yet been tested for large numbers of concurrent users”
and needed a “stress testing phase.” DTX 179 at L'TT 048203. Leader planned to implement a
beta installation (id. at LTI 048204), and the whole point of the project was to jointly develop
solutions to allow intelligence agencies to share data more easily. Tr. 1345:9-19. Combined
with the fact that the funding would not have created a buyer-seller relationship under the rules
governing the grant application (see PTX 1234 at 17), Leader’s proposal was clearly intended

primarily for experimentation.

12
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Indeed, the proposal fit within Leader’s overall plan, as Leader explained to shareholders
in 2001, to “engage major beta users in testing.” DTX 178 at LTI 014125, The company carried
through on that effort by secking support from The Limited and Boston Scientific for beta testing
commitments. See, e.g., Tr. 1359:7-1361:7, 1365:13-1367:24. Leader and The Limited were |
still negotiating a beta testing agreement in early 2003. PTX 773; Tr. 1363:6-19. Facebook’s
own trial exhibits regarding Leader’s activities also consistently refer to beta testing. See, e.g.,
DTX 181, at LT 145931, DTX 184, at LTI 105611; DTX 776, at LTI 111342; DTX 1348; see
also Tr. 1359:7-22.

Moreover, as discussed above, the relevant activities in 2002 preceded the development
of the ‘761 Patented technology. See supra p. 8; Tr. 1327:2-1328:19. Leader executed its first
beta testing agreement for the ‘761 Patented technology with Boston Scientific in 2003 for a
mere ten user licenses. See DTX 679 at LTI 006441, LTI 006447; see also Tr. 1365:13-1367:24.
That agreement for a small beta test, affer the patent application, confirms that Leader’s earlier
discussions with Boston Scientific and other companies related, at most, to an unfinished,
experimental product that Leader still needed to beta test. And because of its very small size, the
beta-testing agreement was necessarily experimental, with any commercial aspect being at best
incidental.

Finally, although Facebook had to prove public use or offer for sale by clear and
convincing evidence, Leader needed only to prove by a preponderance of the evidence that any
purported demonstrations or offers were experimental uses. D.I. 601, at 44. If Facebook’s
exhibits provide clear and convincing evidence that Leader demonstrated or offered for sale the
claimed invention, then surely the same exhibits, with frequent references to beta testing, prove
experimental use by a preponderance of the evidence. Any other result would be a perversion of

the parties” respective burdens of proof.
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4, Leader’s Purported Public Demonstrations Were Covered By Nondisclosure
Agreements.

Facebook also failed to carry its burden of proving that any uses of the patented
technology were public uses, as required for the public-use bar to apply. “[T]o qualify as
‘public,” a use must occur without any ‘limitation or restriction, or injunctién of secrecy.””
Invitrogen, 424 F.3d at 1381 (quoting Egbert v. Lippman, 104 U.S. 333, 336 (1881))(citation
omitted). Thus, this Court instructed the jury that Facebook had to prove, by clear and
convineing evidence, that Leader disclosed the patented invention to a person “who [was] under
no limitation, restriction or obligation of secrecy to the inventor.,” D.I. 601, at 39. Facebook
proved no such thing. Instead, all of the evidence showed that the purported public
demonstrations of Leader2Leader were covered by non-disclosure agreements (“NDAs™).

Leader provided a “very limited” demonstration of some features® of Leader2Leader to
Vincent Russo, a representative of Wright-Patterson Air Force Base, on April 2, 2001, DTX
1348; see also Tr.. 1340:23-1342:3, 1343:16-18. Documentary evidence shows that Mr. Russo
signed a NDA with Leader on the same day. DTX 725 at LTI 153001-03; see also Tr. 1261:21-
1262:1. Facebook never rebutted that evidence. Rather, Faceboék presented evidence that an
additional person, Douglas Fleser, signed an additional NDA after April 2, 2001. PTX 1058, see
also Tr. 1260:7-1262:1. But Mr. Fleser was not present at the April 2 meeting, and thus had no
need to sign a NDA on that date. Tr. 1260:10-15, 1261:16-1262:1, 1341:16-18. In any event,
additional and overlapping NDAs hardly evidence a lack of confidentiality.

Facebook also claimed that a November 25, 2002, demonstration to Boston Scientific
constituted a public use. But Leader had a NDA in place for that demonstration, too. Tr.
1363:20-1364:7. Again, Facebook’s only evidence was that Leader and Boston Scientific later
entered into an additional, mutual NDA. See DTX 182; Tr. 1301:22-1303:20. As with the

presentation to Mr. Russo, therefore, the demonstration for Boston Scientific was not a public

* Leader demonstrated its security camera system, Smart Camera, to Mr. Russo, Tr. 1257:18-
1258:8. The ‘761 Patented technology had not been developed at this time, and thus could not
have been demonstrated. Nonectheless, an NDA was entered between the parties because the
Smart Camera technology was proprietary information. DTX 725 at LTI 153001-03.
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use. See, e.g., Clock Spring, L.P. v. Wrapmaster, Inc., 560 F.3d 1317, 1325 (Fed. Cir. 2009},
Motionless Keyboard Co. v. Microsoft Corp., 486 F.3d 1376, 1385 (Fed. Cir. 2007). Moreover,
Facebook did not introduce any evidence that the demonstrations to Wright-Patterson Air Force
Base or Boston Scientific involved the ‘761 Patent technology.

Other evidence at trial confirmed that Leader consistently sought confidentiality
agreements before demonstrating any technology. Tr. 1337:3-8. Leader had executed
approximately 2,400 NDAs with various companies and individuals, including Mr. McKibben’s
own children. Tr. 1334:6-14. Mr. McKibben tesiified that it was Leader’s frequent practice to
enter into a NDA before demonstrating Leader products and also to execute additional NDAs
after such meetings to ensure the protection of trade secrets. Tr. 1300:5-11. In many cases,
Leader separately executed NDAs with company representatives in addition to confidentiality
agreements with the companies themselves. Tr. 1356:18-1357:3; see also Tr. 1300:20-1301:12.
There is no evidence, much less clear and convincing evidence, that the demonstrations to
Wright-Patterson Air Force Base, Mr. Russo or Boston Scientific were out of line with Leader’s

settled practice.

5. Leader Did Not Make Any Commercial Offers For Sale Of The Patented
Invention.

The on-sale bar requires proof of a “commercial offer for sale.” Pfgff, 525 U.S. at 67. In
other words, Facebook had to show that each alleged offer for sale was “one which the other
party could make into a binding contract by simple acceptance.” Group One, Ltd. v. Hallmark
Cards, Inc., 254 F.3d 1041, 1048 (Fed. Cir, 2001). Whether an “offer” satisfies that standard
turns on traditional principles of contract law. Honeywell Int’l, Inc. v. Nikon Corp., 672 F. Supp.
2d 638, 642-45 (D. Del. 2009). Significantly, “a communication that fails to constitute a definite
offer to sell the product and to include material terms is not an ‘offer’ in the contract sense.”
Elan Corp. v. Andrx Pharms., Inc., 366 F.3d 1336, 1341 (Fed. Cir. 2004) (citing Restatement
(Second) of Contracts § 33(3) (1981)). Facebook did not show that any of the three purported
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offers for sale included the material terms of a definite contract, and thus constituted a
contractual “offer.”

A single email from October 2002 stated that Leader had “verbally committed to selling a
system” to Boston Scientific. DTX 184 at LTI 105611. That email says nothing about any terms
for a sale or even what “system” was to be sold. Indeed, nearly two months later, following
another meeting with Boston Scientific, Leader was suppose “to put together a plan (proposal)
over the next two weeks that lays out how/when they would bring L21. into BSC.” DTX 776 at
LTI 111341. Far from having an actual offer on the table, the parties were merely engaged in
preliminary discussions and negotiations. “The fact that one or more terms of a proposed
bargain are left open or uncertain may show that a manifestation of intention is not intended to
be understood as an offer.” Elan, 366 F.3d at 1341 (quoting Restatement (Second) of Contracts §
33(3) (1981)).

Facebook also makes much of Leader’s grant application to the federal government for
funding to implement and test aspects of the Leader2Leader platform at Wright Patterson Air
Force Base. See DTX 179, DTX 852. Leader’s Broad Agency Announcement (;‘BAA”)
proposal, however, did not constitute a commercial offer for sale. The BAA industry guide gives
clear guidelines showing that the funding proposal does not result in a buyer-seller relationship.
See PTX 1234, at 17. And Leader’s use of the word “offeror” in the White Paper it submitted as
part of its application was a function of the terminology used in those guidelines -- not an
indication of a2 commercial offer for sale. PTX 1234 at 2, 8 (The offeror “defines the Statement
of Work....”); see also Group One, 254 F.3d at 1048 (use of word “offer” is not controlling, and
requires looking closely at the language of the proposal).

Finally, Facebook relied on a November 21, 2002, email from Mr. McKibben to Len
Schlesinger of The Limited. DTX 185. On November 21, 2002, in an effort to secure The
Limited’s support for additional venture capital funding, Mr. McKibben approached Mr.
Schlesinger about LeaderPhone and Leader2Leader. /d. Although the email uses the word

“offer” and proposes some terms, such as quantity and price, it also states that Leader would be
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“flexible” on crucial terms, including “adding Limited-requested features to the system.” fd.
That makes clear that even the functions to be included in the products were still an open term.’
In MLMC, Ltd. v. Adirtouch Commens., Inc., 215 F. Supp. 2d 464 (D. Del. 2002), this Court
granted judgment as a matter of law that there had been no commercial offer because, although
the alleged offer “included prices, quantities, and very brief equipment descriptions,” it was
“missing other terms typically included in a commercial contract” and “the record contain[ed] no
testimony or documents from the recipients” of the purported offer. Id at 480. So too here,
because the email does not specify essential terms such as product functionality and time and
place of delivery, it is not sufficiently definite to constitute a contractual “offer.” Id.; see also

Rhenaluv. Alcoa Inc., 224 F. Supp. 2d 773, 804 (D. Del. 2002).
6. The ‘761 Patent Is Entitled To The Provisional Application’s Priority Date.

The priority date for the ‘761 Patent is beside the point because Facebook has not carried
its burden of proof on the public use and on-sale bars even under its preferred critical date of
December 10, 2002, Nevertheless, the correct critical date is December 11, 2001, one year
before the filing date of the provisional application, because that application fully supports the
claims of the ‘761 Patent. That priority date provides an additional ground for judgment as a
matter of law, because none of the alleged public uses or offers occurred more than one year
before December 11, 2002.

Facebook elicited testimony from its expert that essentially consisted of hunting for
specific words in the provisional application and attached code. See, e.g., Tr. 1411:5-7, 1416:9-
19, 1424:3-6, 1429:2-5, 1431:3-6, In addition, Facebook focused on superficial differences

3 In addition, The Limited’s executed NDA contained a “non-reliance” clause that made it clear
that any Leader information exchanged between the parties prior to a formal written agreement
shall have no “legal effect.” DTX 725 at LTI 151130,  5; see also Linear Tech. Corp. v.
Micrel, Inc., 275 F.3d 1040, 1050 (Fed. Cir. 2001)(“such communications cannot be considered
offers, because they do not indicate LTC's intent to be bound, as required for a valid
offer”)(citing Restatement (Second) of Contracts § 26 (1981)(“A manifestation of willingness to
enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to
know that the person making it does not intend to conclude a bargain until he has made a further
manifestation of assent.”)).
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between the péltent and the provisional application, such as the absence of figures in the
provisional application. Tr. 1413:18-1415:13. That kind of analysis does not rise to the level of
clear and convincing evidence, especially considering that Leader offered detailed evidence from
its expert, Dr. James Herbsleb, that every element of each of the asserted claims was supported
by the provisional application. Tr. 1739:10-1787:13; Purdue Pharma Prods. L.P. v. Par Pharm.,
Inc., 642 F. Supp. 2d 329, 367 (D. Del. 2009)(*“the trial court has the responsibility to determine
whether the challenger has met its burden of proof by clear and convincing evidence by
considering the totality of the evidence, ‘including any rebuttal evidence presented by the
patentee’ )} quoting Pfizer, 480 F.3d at 1360). Moreover, Leader provided evidence that one of
Dr. Herbsleb’s students built an implementation of an actual embodiment of the ‘761 Patented
technology based only on the provisional application. Tr. 1743:23-1746:2. The resulting
embodiment demonstrates that the provisional application supports the claims of the ‘761 Patent
and enables one of skill in the art to practice the invention. See PTX 1125. Accordingly, Leader
is entitled to judgment as a matter of law that the ‘761 Patent is entitled to claim priority based

on the provisional application.

C. LEADER IS ENTITLED TO JUDGMENT AS A MATTER OF LAW THAT
FACEBOOK DIRECTS OR CONTROLS ITS EMPLOYEES AND USERS.

Though the jury found that Facebook directly infringed all of the asserted claims,
including method claims 9, 11, and 16,% it found that Facebook did not control or direct the
actions of either its employees or its end users. See D.I. 610, at 2. Under the joint infringement
doctrine, a party is liable if it performed some of the steps of a patented method and controlled or
directed another’s performance of the remainder of the steps. See, e.g., BMC Res., Inc. v.

Paymentech, L.P., 498 F.3d 1373, 1379 (Fed. Cir. 2007).

6 Leader put forth substantial evidence that the asserted methods claims of the '761 Patent are
directed to the execution of the components on the back end. Therefore, Facebook directly
infringes these claims because their systems perform the steps of the method. The steps are not
executed by the user, but rather by the PHP code (which is a scripting language that generates
HTML code that is sent to the user). Alternatively, Leader put forward a joint infringement
theory based on Facebook's defense to infringement that the claims require actions by the users
and the system -- a defense rejected by the jury.
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At a bare minimum, Leader proved that Facebook controls or directs the actions of its
own employees using the Facebook website. See PTX 145; see also Tr. 677:7-678:4. The jury
instruction stated that the jury “may consider” evidence such as “whether there is a contractual
relationship between Facebook and the third parties; whether users of Facebook are agents of
Facebook; and whether Facebook supplies the instrumentalities, tools, and the website for the
person using the website.” D.[. 601, at 28. Leader proved all of those points. Facebook’s
employees inherently have a contractual relationship and indeed are agents of the company, and
there is no question that Facebook provides the “instrumentalities, tools, and the website” for its
own employees to use the infringing website. See PTX 145; see also Tr. 677:7-678:4.

Moreover, the “control or direction” test is satisfied as a matter of law where, as here,
“the law would traditionally hold the accused direct infringer vicariously liable for the acts
committed by another party that are required to complete performance of a claimed method.”
Muniauction, Inc. v. Thomson Corp., 532 F.3d 1318, 1330 (Fed. Cir. 2008)(citations omitted).
An employer’s responsibility for its employees acting within the scope of their employment is
the paradigmatic example of vicarious liability. Restatement (Third) of Agency § 7.07(1)(2006).
As a matter of law, Facebook controls or directs its employees, and no reasonable jury could find
otherwise. For that reason alone, this Court should grant judgment as a matter of law that
Facebook controls or directs its employees.

In addition, no reasonable jury could find that Facebook does not direct its users on how
to use its website. See, e.g., PTX 628, PTX 886, PTX 920, PTX 1000. For example, the
Statement of Rights and Responsibilities for Facebook “tells the user what they can and cannot
do.” Tr.678:21-679:14 (discussing PTX 1000). According to the Statement of Rights and
Responsibilities, if a user violates the terms, the user’s account will be terminated by Facebook.
PTX 1000. If a user fails “to keep [his] contact information accurate and up-to-date,” the user
will not be allowed to use Facebook. Id Simply put, Facebook’s users must follow Facebook’s

rules, or they cannot use the website -- the very definition of direction or control.
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D. IN THE ALTERNATIVE, LEADER IS ENTITLED TO A NEW TRIAL.

If the Court were to deny judgment as a matter of law, it should grant a new trial. While
this Court must view the evidence in the light most favorable to the verdict when deciding
whether to grant judgment as a matter of law, it need not do so when determining whether to
grant a new trial. See supra pp. 3-4. Instead, based on its own observation of the trial, this Court
may grant a new trial “where there is insufficient evidence to support the verdict or where the
verdict was against the weight of the evidence.” Greenleaf, 174 F.3d at 365 (citations omitted).

In this case, the jury’s verdict on some of Facebook’s defenses is not only against the
great weight, if not all, of the evidence, it rests entirely on speculative inferences—as opposed to
testimonial or documentary evidence -- about what was supposedly demonstrated or offered for
sale before December 10, 2002. Even if such inferences could overcome the actual evidence in
this case (and they cannot, as explained above), Facebook’s heavy reliance on inferences in the
face of consistently contrary evidence would make this a classic case for a new trial. See, e.g.,
Roebuck, 852 F.2d at 735-36 (reversing grant of judgment as a matter of law but affirming
alternative grant of new trial because of “extraordinary number of inferences that the jury must
have drawn in order to reach the verdict that it did”); see also Fineman v. Armstrong World
Indus., Inc., 980 ¥.2d 171, 211-12 (3d Cir. 1992) (“highly inferential case” warranted new trial);
American Bearing Co., v. Lition Indus., Inc., 729 F.3d 943, 952-53 (3d Cir. 1984). At a bare
minimum, therefore, this Court should grant a new trial on the public use and on-sale bars for the

same reasons described above.
IV. CONCLUSION
For the foregoing reasons, this Court should grant Leader’s motion for judgment as a
matter of law that the ‘761 Patent is not invalid, that the provisional application supports the

claims of the ‘761 Patent, and that Facebook directs or controls its employees and users. In the

alternative, this Court should grant a new trial on those issues.
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Paul J. André Philip A. Rovner (#3215)
Lisa Kobtalka Jonathan A. Choa (#5319)
King & Spalding, LLP Hercules Plaza
333 Twin Dolphin Drive P.O. Box 951
Suite 400 Wilmington, DE 19899
Redwood Shores, California 94065-6109 (302) 984-6000
(650) 590-7100 provner(@potteranderson.com

jchoa(@potteranderson.com

Dated: August 25, 2010
979903 Attorneys for Plaintiff and Counterdefendant
Leader Technologies, Inc.
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I, Paul Andre, hereby declare as follows:

L. I am an aitorney with the law firm King & Spalding LLP, counsel for Plaintiff
Leader Technologies, Inc. [ have personal knowledge of the facts set forth in this declaration
and can testify competently to those facts. | make this declaration in support of Plaintiff Leader
Technologies, Inc.’s Renewed Motion for Judgment as a Matter of Law or a New Trial Pursuant
to Rules 50(b) and 59 of the Fed. R. Civ. P, (“Leader's Motion™).

2, Attached hereto 13 a true and correct copy of documents referenced in Leader’s

Motton:

Exhibit Trial Exhibit | Deseription

1 PTX 1 U.S. Patent No, 7,139,761, bearing bates numbers LTI
000001-31.
2 PTX 3 Provisional Application for U.S. Patent No. 7,139,761,

dated December 11, 2002, bearing bates numbers LTI
000742-60.

3 PTX 143 Facebook Platform White Paper, dated March 24,
2009, bearing bates numbers FB 00109890-91.

4 ' PTX 628 Facebook Terms of Use, dated September 23, 2008,
bearing bates numbers LTI 00071724,

3 PIX 773 Beta Agreement between Leader Technologies, Inc.
and Limited Brands, Ine:; dated January 23, 2003,
bearing bates numbers LT1 022231-39.

6 PIX 886 Facebook web page, Creating and Uploading Photos,
bearing bates numbers L1 156902-05.

7 PTX 920 Facebook web page, Using the Publisher, bearing bates
numbers L'T1 157010-11.

8 PTX 1006 Facebook Statement of Rights and Responsibilities,
accessed on April 8, 2010, bearing bates numbers LTI
157155-57.




Case 1:08-cv-00862-LPS Document 627 Filed 08/25/10 Page 3 of 5

Exhibit

Trial Exhihit

Deseription

9

PTX 1058

Non-Disclosure Agreement between Leader
Technologies, [nc. and Douglas W. Fleser, dated April
10, 2001, bearing bates numbers LT1 149069-77,

10

PTX 1125

Pseudo code implementation of Context and Tracking
Components

11

PTX 1234

Broad Agency Announcement {BAA) and Program
Research & Development (PRDA) Industry Guide,
dated May 2001,

DTX 178

Letter regarding Leader Report from Michael
McKibben, dated December 10, 2001, bearing bates
numbers LT1 014121-27.

DTX 179

Leader Technologies LLC White Paper “Advanced
Cross-Platform Communications & Anti-terrorism
Command Center Prototype,” dated January 9, 2002,
bearing bates numbers LTI 048195-206.

DTX 181

B-mail from Steve Hanna to Karen Houser, dated
August 29, 2002, bearing bates numbers LTI 145929-
32.

15

DTX 182

E-mail from Nancy McKibben to Michael McKibben,
dated December 3, 2002, bearing bates numbers LTI
102315-17.

16

DIX 184

EE-mail from Steve Hanna to
cweall@computerwizards.com, dated October 10,
2002, bearing bates numbers LTI 105611-13.

17

DTX 185

E-mail from Michael McKibben to Len Schlesinger,
dated November 21, 2002, bearing bates numbers LTI
074788-89.

DTX 679

Service Provider Agreement between Limited
Technologies, Inc. and Boston Scientific Corporation,
dated July 16, 2003, bearing bates numbers LT1
Q06441-34,

19

Excerpt of
DTX 725

Non-Disclosure Agreement between Leader
Technologies, Inc. and Vincent Russo, dated Apnl 2,
2001, bearing bates numbers L'T1 153001-03.

ATL _IMANAGE-TZ69392.1

|
T

&
£
3
i
£
&
r




Case 1:08-cv-00862-LPS Document 627 Filed 08/25/10 Page 4 of 5

Exhibit Trial Exhibit | Description

20 Excerpt of Non-Disclosure Agreement between Leader

DX 725 Teehnologies LLC and Len Schlesinger, dated June 7,
2001, bearing bates numbers LTI 151129-37,

21 DTX 776 | E-mail from Steve Hanna to
ewcall@computerwizards.com, dated November 26,
2002, bearing bates numbers [.TT 111341-42,

[DTX 832 Leader Technelogies LL.C Quad Chart, bearing bates
numbers LTI 049126-27.

b2
(B

23 DTX 963 Leader Technologies, Inc,’s First Supplemenia!
Responses to Facebook, Ine.’s Interrogatories Nos. 3
and 9 (REDACTED)

24 DX 969 Leader Technologies, Inc.’s Second Supplemental
Response to Facebook, Inc.’s Interrogatory No. 1, First
Supplemental Responses to Facebook’s Interrogatory
Nos, 4, 11-17 and Third Supplemental Responses to
Facebook’s Interrogatory No. 9 (REDACTED)

25 T¥TX 1348 E-mail from Steve Hanna to
cweall@compuierwizards.com, dated April 3, 2001,
bearing bates number L'TT 103307,

26 Transcript of Trial Proceedings, Pages 372-73, 387,
392-94, 445, 452.53, 468, 677-79, 1257-58, 1260-62,
1300-03, 1316-20, 1324-34, 1337, 1340-45, 1356-61,
1363-67, 1374, 1411, 1413-16, 1424, 1429, 1431,
1463-91, 15053-16, 1518-35, 1544-61, 1739-87, 2012,
2038, 2046, 2049-50, 2062

I declare under penalty of perjury under the laws of the State of California and the United

States that cach of the above statements is true and correct. Executed on August 25, 20101

— /A

Paul k’ndre

Redwood Shores, Cahfornia.

ATIL IMANAGE-7269392.1 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE

L, Philip A. Rovner, hereby certify that on August 25, 2010, the within document
was filed with the Clerk of the Court using CM/ECF which will send notification of such
filing(s) to the following; that the document was served on the following counsel as indicated;
and that the document is available for viewing and downloading from CM/ECF. |

BY CM-ECF AND E-MAIL

Thomas P. Preston, Esq.
Steven L. Caponi, Esq.
Blank Rome LLP

1201 Market Street
Wilmington, DE 19801
Preston-T{@blankrome.com
caponi{@blankrome.com

I hereby certify that on August 25, 2010 I have sent by E-mail the foregoing
document to the following non-registered participants:

Heidi L. Keefe, Esq.
Mark R. Weinstein, Esq.
Jeffrey Norberg, Esq.
Melissa H. Keyes, Esq.
Cooley LLP

Five Palo Alto Square
3000 El Camino Real
Palo Alto, CA 94306-2155
hkeefe(@cooley.com
mweinsteini@cooley.com
jnorberg@cooley.com
mkeyes@cooley.com

/s/ Philip A. Rovner

Philip A. Rovner (#3215)
Potter Anderson & Corroon LLP
Hercules Plaza

P. O. Box 951

Wilmington, DE 19899

(302) 984-6000
provner@potteranderson.com -
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L T B

United States Patent

US 7,139,761 B2

(i2) (10) Patent No.:
McKibben et al. 45y Date of Patent: Novw. 21, 2000
6,236,97 5/2001 Stefk ef al.
(54) DYNAMIC ASSOCIATION OF 6,971 Bl f fik ef ak
ELECTRONICALLY STORED 6,311,228 B1 1012001 Ray
INFORMATION WITH ITERATIVE 6418461 Bl  7/2002 Bamhouse et al,
WORKFLOW CHANGES 6411678 BL* 92007 Smigaetal .. ... 707102
6,539,371 BI 3/2003 Bleizefler et al.
venrtors: chael T. Me en, Columbus, OF 2002/0001301 Al 142002 Sarkissian et al.
(75) Michael T- McKibben, Columbus, OF
(US), Jefirey R. Lamb, Westerville, 2002/0078150 Al* /2002 Thompsonetal. ... 709/204
OH (US) 2002/0143877 Al* 10/2002 Hackbarth et al. .......... 709/205
2003/0069849 Al 4/2003 Stefik et al,
(73) Assignee: Leader Technologies, Inc., Westerville, 2003/0217096 AL¥ 1172003 McKelvie et al ... 709/202
OH (US)
otice: ubject to any disclaimer, the term o 5
*)  Noti Subj disclai th f thi OTHER PUBLICATIONS
patent is extended or adjusted under 35 Interational Written Opinion, PCT/US03/39421, mailed Nov. 15
lernational Written Opinion, , mai ov. 15,
U.S.C. 154(b) by 0 days. 2004,
. Diane Mizrahi; Patent Cooperation Treaty Internafionzl Search
(21)  Appl. No.: 10/732,744 Report; Jun. 27, 2004, Alexandria, Virginia.
(22) Filed: Dec. 10, 2003 * cited by examiner
{55) Prior Publication Ddata Primary Examiner—Diane Mizrahi
US 2004/0122835 Al Tun. 24, 2004 57 ABSTRACT
Related 11.5. Application Data
(60) Provisional application No. 60/432,255, filed on Dec. -~ 32t management teol. The tool is a “n.ﬂ}ed’ horizonte]
11, 2002 system for communications, organization, information pro-
: . cessing, and data storage. The tool operates seamlessly with
(51) Int. ClL existing platforms, and is a common workflow layer that is
G0.6F i7/3 0 (2006.01) automated with a scalable, relational database. The tool uses
57 TUS. C1 ' 70710 one or both of a relational and object database engine that
(5 ) F'. d - Cllﬁ ' h707/'1 0 facilitates at least many-to-many relationships among data
(58) Field of Class O:at.m;' Sear] s 72571 > elements. The highest contextual assumption is that there
707/100-104.1; 7?7/5321?21’ 77 é 3 202 : 204 28(;75’ exists an entity that consists of one or more users. The data
_ ’ 7 ’ storage model first assumes that files are associated with the
Seo application file for complete search history. user. Thus, data generated by applications is associated with
(56) References Cited an individoal, group of individuals, and topical content and

U.S. PATENT DOCUMENTS
6.054465 A 1172000 Pickett

r 100
2
—~——» USERDATA
104
110 CONTE)G‘}_ 106
CONTEXT
COMPONENT DATA
CONTEXTDATALL 4,
.-..-} Y
116
f- | 108
CERN‘;%KIN;& APPLICATION
: * 14 T ) .
| Plaintiff’s Trial Exhibit
CONTEX Ty PTX-1

not simply with a folder, as in traditional systems.

35 Claims, 18 Drawing Sheets
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DYNAMIC ASSOCIATION OF
ELECTRONICALLY STORED
INFORMATION WITH ITERATIVE
WORKFLOW CHANGES

CROSS-REFERENCE TO RELATED
APPLICATIONS

This application claims the benefit of T1.S. Provisional
Patent application Ser. No. 60/432,255 entitled “METHOD
FOR DYNAMIC ASSOCIATION OF ELECTRONI-
CALLY STORED INFORMATION WITH ITERATIVE
WORKFLOW CHANGES”, filed Dec. 11, 2002; and is
related to U.S. patent application Ser. No. 10/731,506
entitled “CONTEXT INSTANTIATED APPLICATION
PROTOCOL? filed on Dec. 10, 2003.

TECHNICAL FIELD

This invention is related to management and storage of
electronic information. More particularly, this invention
relates to new structures and methods for creating relation-
ships between users, applications, files, and folders.

BACKGROUND OF THE INVENTION

Digital communications presently supply solutions to
users in ways that are completely divorced from their
business context. A particular item of communication pro-
vides little or no inherent understanding of how that com-
munication furthers the purpose and intent of the group or
enterprise. In other words, an email (electronic mail) inbox
collects email messages about all topics, both business and
personal. The email application itself is not discerning about
{opic, priority, or context beyond perhaps rudimentery “mes-
sage filters™ that will look for certain key words or people,
and then place those items in target folders. Generally, the
application simply presents a sequential list of messages
received. Similarly, a fax machine receives fax pages in
sequence, The fax machine is not discerning about topic,
prority, or context, and simply outputs {ax pages. Once
received, it remains the task of the recipient to sort, catego-
rize, and organize these items of communication in wavs
most meaningful to that persen. The organization part of the
task zenerally occurs outside the context of the particulas
sommunications too] itself.

Typical methods for organization of cormnerations =
tamited and fragmented. For example, £r a8 =mml &e
recipient may either leave all the email in the inbox or mowe
it to another electronic folder. For & fax, the recipient 1=
likely to place that received fax in a file foider thai is
identified by project name or name of recipient. These
typical methods of organizing communications are wholly
inadequate for a number of reasons. The recipient must do
afl the work of organization and categorization of the
communications rafher than the system itself do that work.
Automnation of the organization of commumcations is non-
existent. The Linkage between business strategy and an
mdividnal act of communication, a leadership priority, is
non-existent. With respect to categorization, the items them-
selves rarely apply to only one topic of interest. As such,
under current systems, the items would need to be manually
stored in multiple locations (efther electromic or “brick and
mortar” folders). For example, a letter faxed to a sales
manager may contain information about contact addresses,
market intelligence data, specific product requests, and
financial accounting.
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Data items often relate t¢ orgenizationsl issnes for which
one or more work groups need access; access that 15 denied
when the recipient “buries™ that item in his/her personal
filing system, electromic or otherwise. Thus, the sharing of
knowledge in this context is prokibitive.

Prior art communications tools do not know the business
and/or personal context(s) within which files are created and
used. For example, a person may create three files in a word
processor, one relating to sales, the second relating to
operations, and the third relating 10 a son’s football team
However, the word processor itself has no way of knowing
to automatically store those three files in at least three
different places. Insofar as security and privacy are con-
cerned, the applications and associated file storage methods

5 are generally insecure, not conforming to a single, depend-

able security model.

Known software applications create and store files outside
of a contextual framework. For example, when a user creales
a word processing file wsing a conventional word processar
application, the user typically must select a single folder
within which to store that file. The file may be stored m an
existing folder or ihe user may create 2 new folder to receive
the file. This file management method is known as Light-
weight Directory Application Protocal (LDAFP). LDAP bor-
rowed the physical world paper file management scheme
where a machine/application creates files, stores those files
in individual folders, and stares those folders in cabinets.
Under this scheme, context is completely independent of the
application. File context is limited to the decision made by
the user about the folder in which the file should be stored.
The user decision does not adequately represent or reflect
the true context of the file given that the file may coniain
information that could reasonable be siored in multiple
folders.

LDAP systems are suited for smaller one-to-many and
many-to-one relationships. For example, an e-mail message
o ten recipients is a one-to-many relationship, while ten
customers sending orders o a single vendor exemplifies a
many-to-one relationship. In the case of the former, the
e-mail is stored in an Outbox, and the ten recipients siore the
eceived message in their respective folders, called an Inbox.
In the latter case, the ten received orders are placed in an
Orders folder for the associated the predect.

Conventionai systems we desigoed w allow mulipie

Ancther Bmation of LDAP = 4= bitle or-no mommaties
and circumstances of the user zi the ime the fle was created.
The people dlemenis of an crgenization are simply ieo
multi-dimensionzl for the limitations of conventional svs-
temns. Current processes designed to add context to files,
such as a metadata tagging approach, involve having a
knowledge officer view files afler they have been stored and
create metadata tags with additional key words associated
with the file for search purposes.

The best that existing technology has done is to respond
to niche requirements where automation made sense: tele-
phone switching, voice mail, e-mail, file transfer, paging,
and file storage, for example. The trend is toward a conver-
gence of the technologies, but convergence becomes an
enormous problem with these legacy systems that are now
encumbered by cutdated data handling and storage models
that are mainframe and/or hierarchical in nature.
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Motwithstanding the usefulness of the above-described
methods, a need still exists for a communications too] that
associates files generated by applications with individuals,
proups, and tapical confext automatically.

SUMMARY OF THE INVENTION

The following presents a simplified summary of the
invention in order to provide a basic understanding of some
aspects of the invention. This summary is not an extensive
overview of the inventicn. It is pot intended to identify
kev/critical elements of the invention or to delineate the
scope of the invention. Its sole purpose is 1o present some
concepls of the invention in 2 simplified form as a prelude
1o the more detailed descripticn that is presented later.

The present invention disclosed and claimed herein, in
cne aspect therecf, is a data management tool that is a
unified, horizontal system for communications, organiza-
tion, information processing, and data storage. The tool
installs on existing platforms, and is a common workflow
layer that is automated with a scalable, relational database.
The tool includes 2 relational database engine that facilitates
many-io-many relationships among datz elements, in addi-
fion fo, one-to-many and many-te-many relationships.

The data management tool includes a novel architecture
where the highest contextual assumption is that there exisls
an entity that consists of one or mere users. The data storage
model first assumes that files are associated with the user.
Thus, dala generated by applications is associated with an
individual, group of individuals, and topical content, and not
simply with a folder, as in. traditional systems.

‘When 2 user fogs in to the system that employs the tool,
the user enters into a personal workspace environment, This
workspace is called a bhoard, and is associated with a user
context. From within this board, the tool makes accessible to
the user a suite of applications for creating and manipulating
data. Any user operating within any board has access to the
suite of applications associated with that board, and can
obtain access to any data in any form (e.g., decuments and
files) created by the applications and to which he or she has
permission. Moreover, thereafter, the nser can then move to
shared workspaces (or boards), and access the same data or
other data.

Data created within the board is immediately associated
with the user, the user’s pennission level, the cument work-
space., any other desired workspace that the usep desiozates
and the appiication. This association 1 captmred I 2 o of
metadata and tagged to the data being cresied. The saeadaz
antomatically captures the context in which the data was
created as the data is being created. Additionally, the data
content is indexed to facilitate searching for the comtent in a
number cf different ways in the future by the user or other
users. This tagging process is wniversal, in that, the data
model allows for any binary data (e.g., files). as well as any
set of definable data to be accepted into the system. The
system is not restricted to processing e-mail, faxes, calendar
evenls, meetings, phone calls, etc., that are included in the
bundled syslem, but can also accommodate whatever data
the user chooses to use. The system is also universal insoiar
as its user inferaction can be through a browser that is
pervasively employed for use with conventional operating
systems.

In that the tocl supports multiple users, there can be
multiple boards. Twa or more boards (or workspace envi-
ronments) can be grouped as a collection of boards, also
called a web. Boards can exist in any number of different
webs. The association of webs and boards is stored in a table.
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As auser creates a context, or moves from ane context to st
least one other context, the data creaied and applicaiions
used previously by the user automaticaily jollows the user 1o
the next comtext. The change in nser contexi 1s captured
dynamically. All files and groups of files can be associated
with any other file in the system, allowing a system user the
flexibility in determining dynamic associafions.

In addition to the macro view provided by webs and
boards, the user can also create the more familiar hierarchi-
cal folders within any board. These are virtual folders, and
nothing i3 physicaily stored in these folders.

In another aspect of the present inventicn, the 100l pro-
vides the seamless facilitation, collection, cempilation, and
distribution of data.

In yet another aspect of the present invention, the tool
provides links to enterprise leadership priorities.

In still another aspeci of the present jnvention, the tool
performs comrpunications tasks while simultaneously
reminding the user of his/her mdividual work priotities.

In ancther aspect therecf, the tocl automatically stores
contextual information relating to an item of comimunication
and utilizes that contextual informatien in performance of
communication tasks.

In yet another aspect thereof, the tool integrates two or
more different applications such as telephomy, wnified mes-
saging, decision supporl, document management, portals,
chat, collaboration, search, vote, relationship management,
calendar, personal information management, profiling,
directory meanagement, executive information systems,
dashboards, cockpits, tasking, meeting, conferencing, etc.,
inte a common application.

In another aspect thereod, the tool provides a structure for
defining relationships between complex collections of data.

In still another aspect of the present invention, the tool
provides a process for automating workflow befween mul-
tiple entities.

Ta the accomplishment of the foregoing and related ends,
certain illustrative aspects of the invention are described
herein in connection with the following description and the
annexed drawings. These aspects are indicative, however, of
but a few of the vanous ways in which the principles of the
iﬂvention may be emp]oyed and the present inverrtion is
O&E.r advamtages and 1313‘%31 featares of ‘.33: Hveniion may
become appareni from the fo]lowm detaited descrivtion r=f
‘he inveolion whee cowsidesed in conlupcSoe with the

SIESaEps

SRTFF DESCRIPTION OF THE DRAWTNGS

Fuz 1 ilhstraes = bock dagrem of a sysem that
faciiitates the management of data I accordence with the
presend invention

FIG. 2 illustrales a flow chart of a process of the present
invesmtion,

FIG. 3 illustrates a system employing a board and a web
in accordance with the present invention.

FIG. 4A iflustrates a diagram of board relationships.

FIG. 4B illustrates board/web relationship diagram.

FIG. 5 illustrates a flow chart of a process for board and
web generation jn accardance with the present invention.

FIG. 6 illustrates a sample websz-and-boards table nsed in
accordance with the present invention.

FIG. 7 illustrates a block diagram of system in accordance
with the present mvention.

FIG. 8 dlustrates a more detailed block diagram of a
systemn of the present invention.
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FIG. 9 illustrates a diagram of a general structure of the
manageroent tool system.

FIG. 10 illustrates a level flow diagram of the hierarchy
of the present invention for associating ene or more users,
context, applications, and folders with data.

FIG. 11 illustrates a system operational in accordance
with the present invention.

FIG. 12 illustrates a design miegration chart of the dis-
closed invention.

FIG. 13 illustrates one implementation of a platform
system accordance with the present invention.

FIG. 14 illusteates a general system configuration of the
present invention.

FIG. 15 illustrates a screenshot of a management tool
window of a browser used as a user inferface to facilitate
user interaction with meeting information in accordance
with the present invention.

FIG. 16 illustrates a screenshot of a management tool
window of a browser used as a user interface to facilitate
user inferaction with e-mail information in accordance with
the present invention.

FIG. 17 illustrates a screenshot of a management tool
window of a browser used as a user interface to facilitate
user interaction with a board management option in accor-
dance with the present invention.

FIG. 18 illustrates a screenshot of a mapagement tool
window of a browser used as a user interface to facilitate
user interaction with a phone option in accordance with the
present invention.

FIG. 19 illustrates a screenshot of a management tool
window of a browser used as a user interface to facilitale
user interaction with a files opfion in accordance with the
present invention.

FIG. 20 illustrates a screenshot of a management tool
window of a browser used as a user interface to facilitate
user interaction with a user context in accerdance with the
present invention.

FIG. 21 fllustrates a block diagram of a2 computer operable
o execute the disclosed architecture.

DETAILED DESCRIPTION OF THE
INVENTION

The present invention is now descnbed with reference to
the drawings, wherein like reference numerals are used to
r=fer to like elements throughow. In the following descrip-
tor, for porposes of explanation, numerous spectiic demtis
are set forth n order to provide a thorovgh understanding of
the present mvention. It may be evident, however, that the
present invention may be practiced withowt these specific
details. In other instances, well-known structures and
devices are shown in block diagram form in order to
facilitate describing the present invention.

As vsed in this application, the terms “component™ and
“system” are iniended to refer to a computer-related entity,
either hardware, a combination of hardware and software,
software, or software in execution, For example, a campo-
nent may be, but is not limited to being, a process running
on A processor, a processor, an object, an executable, a
thread of execution, a program, and/or a computer, By way
of illustration, both an application running on a server and
the server can be a component. One or more compaonents
may reside within a process and/or thread of execntion and
a component may be localized on one computer and/or
disteibuted between two or more computers.

As used herein, the term “inference” refers generally to
the process of reasoning about or inferring states of the
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system, environment, and/or user frome 2 saf of obsarvations
as captured via events andfor data. Inference can be
employed to identify a specific conlext or action, cr can
generate a probability distribution over states, for cxample.
The inference can be probabilistic---that is, the computation
of a probability distribution over states of inferest based on
a consideration of data and events. Inference can alse refer
tor techniques employed for composing higher-level events
from a set of events and/or data. Such inference results in the
consimection of new events or actions from a set of observed
events and/or stored event data, whether or not the events are
comrelated in ¢lose temporal proximity, and whether the
events and data come from one or several event and data
SOUITES.

Referring now to FIG. 1, there is illustrated a block
diagram of a system 100 that facilitates the management of
data in accordance with the preseni invention. The data
management tool inciudes a novel architecture where the
highest contextual assumption 15 that there exists an entity
that consists of one or more users. The data managerent and
storage mode] first assumes that data is associated with the
user. Thus, data generated by an application employed by the
user is associated with the user, groups of users, and topical
content; and not simply with a folder, as in traditional
systems.

In support thereof, when a user logs-in fo the system 100,
user data 102 is generated and associated with at least the
user and the login process. The user automatically enters
into a user workspace or a first context 104 (also denoted
CONTEXT,) or environment. This environment can be a
defaunlt user workspace, or workspace environment predes-
ignaied by the user or an administrator after legin, for
example. Afier login, the vser can perform data operations
{e.g., create and manipulate) on a data 106 in any mimber of
ways, including, but not limited to, viewing, editing, copy-
ing, moving, and deleting the data. Such data operations can
be performed using at least one application 108. For
example, where the data 106 is text data, a text editing or
word processing application can be employed. Many differ-
ent text editor and/or word processing applications exist that
can be used to create, view, edit, copv, and move the data
106, to name just a few of the operations. Where the data 106
is program code, the application 108 is cae that is spitable
for providing user access and imerection thorewith Where
the data 19€ is a voice file, the application 108 can be an
ate comisxi dota 112 essomizted-with deda operations o e
wser i the first comiext 384 The confext data 3112 inclades
at least data representative of the user (eg. some or all of
the wser data 102), data representative of the first comtext
104, data representative of the data 106, and daia represen-
tative of the application 108. The context data T12 can be
stored in the form of a table (or any other suitable data
structure) for access and processing, and at any location, as
desired.

The system. 100 can mclude a plorality of the contexts,
denoted as CONTEXT,, . . . , CONTEXT,. Tims, in
addition to the first context 104, there is at least a second
context 114 with which the centext component 110 is
associated. This is because the user of the first context 104
can move to the second comtext 114, and perform many
different data operations therein which will then be associ-
ated with that user in that second context 114. The data
operations performed in the second context 114 are also
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associated with the uger and stored antomatically. Such user
activities and data operations in the one or more contexts of
the system 100 and movement of the user between contexts
are tracked using a tracking component 116. Thus, data
generated by applications js associated with an individual,
group of individuals, and topical content; and not simply
with a folder, as in traditional systems.

Referning now to FIG. 2, there is illustrated a flow chart
of a process of the present invention. While, for purposes of
simplicity of explanation, the one or more methodologies
shown herein, e.g., in the form of a flow chart, are shown and
described as a series of acts, it is to be 1nderstood and
appreciated that the present invention is not limited by the
order of acls, as some acts may, in accordance with the
present invention, occur in a different order and/or copeur-
rently with other acts from that shown apd described herein.
Por example, those skilied in the art will understand and
appreciate that a methodology could altematively be repre-
sented as a series of interrelated states or events, such as in
a state diagram. Moreover, not all illustrated acts may be
required to implement a methodology in accordance with the
present invention.

At 200, a user is associated with a first context. This can
occur by the user logging in to a system and automatically
entering a user workspace, which workspace 15 associated
with the first context. At 202, the user assigns applications
for use in the user context. This can occur expliciily by the
user manually selecting the application(s) for association
with the context, or implicitly by the user launching an
application and performing data operations within the con-
{ext. At 204, the user performs a data operation. At 206, the
user changes context from the first context 1o a second
context. At 208, the data and application(s) are then auto-
matically associated with the second context. The process
(hen reaches a Stop block.

As the user performs data operations in the first and
second contexts, the system automatically creates and
updates context data, as indicated at 21¢. This occurs
Irapsparently to the user, as indicated by the dashed line.

Referring now to FIG. 3, there is illustrated a system 300
employing a board 302 and a web 304 in accordance with
the present invention. In the past, intuitive, dynamic, and
changeable workflow processes have proved to be 1oo
dynamic and expensive for automation. Beards and webs are
used to auiomate workflow processes and define relation-
ships between data and applications. As nsers creale snd

change therr contexts, the dama {e.g., files) and apphcarions
awomatically follow, the shifts in copiext bemmg capmsed
dvnamically in the context data. As nsed berein, a “board”

is defined s a collection of data and application function- =

ality relaied 0 a user-defined topic. For example, a user-
defined topic may be a department of a company or a project
that involves the company. In the case of a project, the board
preferably tncludes all of the data relating to that project
including email, tasks, calendar events, ideas, discussions,
meetmgs, phone calls, files, contact records, people, etc.
Data and applications may be grouped in a board based on
the identity of the tag. As used herein, the term “web”™ refers
to a collection of interrelated boards.

As implemented, the web 304 of the system 300 can
include a plurality 306 of the boards 302 (also denoted as
BOARD,, BOARD,, . . . , BOARD,). The plurality of
boards 306 can each be associated with a single user, one
with a single user, and others with multiples users, including
or not including the vser. The system 300 can also employ
a plurality of webs 308 (also denoted WEB,, WEB,, . . .,
WERB,). The many boards 306 can be grouped in different
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8
combinations as webs. For exampie, BOARDY  and
BOARD, can be grouped as WEB,. Thus, where WEB,
includes three boards all related to a single project, the
boards 306 can include finance, accounting, and resources,
for example.

Referring now to FIG. 4A, there 1s lfustrated a diagram
400 of board relationships. Boards in a web may have, for
example, a parent-child relationship, although this is not
required. A given board can have more than one parent and
more than cne child. A board cannot be its own child or its
own parent. However, boards can have various relationships
to each other. For example, a board may be part of a circular
relationship of any complexity. Illustrated herein, a first
board, BOARD,, is parent to a second board, BOARD,. The
second board, BOARD,, 15 parent to a third board,
BOARD;, and BOARD, is parent to the first board,
BOARD,.

Referring now to FIG. 4B, there is illustrated board/web
relationstip diagram 402. Boards can exist in any number of
webs. Many boards will exist in more than one web. The
web represents a certain view of the relationships among
boards. That is, the view can be hierarchical, or the view can
be in the form of a work-flow. Addittonally, the relationship
between twa boards on cne weh is independent of the
relationship between those same two boards on other webs.
As shown, in a first web, WEB,, BOARD, is a parent to
BOARD,. Yet, in a second web, WEB,, BOARD, is a child
to BOARD,. In a third web, WEB;, BOARD, and BOARD,
have no relationship, but exist independent of one another.
In a fourth web, WEB,,, BOARD, exists, but BOARD., does
not. These are but a few examples of the web/board rela-
tionships that can exist in accordance with the present
invention.

In accordance with the invention, webs may be used to
maintain the location of content within a complex and
changing set of boards and support automation of a work-
flow process. One example of automation of a changing
workflow process can be illustrated where the workflow
process to be automated initially is represented by
A—+B—=C, and ultimately changed o A—B/C—D. Three
different groups of people are assigned to each item, where
the resulting distribution is A(1, 2, 3}+B(4, 5.

In the known LIDAP environment, it is necessary for the
a‘uwmamm saquence o preGEremmle DCFW"PFGH( c‘am flaws

i 8141

9_;_1{ s e S anc { As ssch Seow

TR Tiks. woriiow Churge Wil alWays Bﬁmﬁmm
of the people nvclved o st wofking with e gow
workflow assumpiions.

In contrasi, and in accaorGance with the presem wmventon,
webs and boards are the context for apphcations, files, and
folders. Hence, the workflow process may be readily reor-
ganized by making a change to one or more of the webs and
boards. By simply adding the board D and rearranging some
of the relationships of A, B, and C, the worlflow is quickly
reorganized and implemented.

The disclosed system has associated therewith a routing
algonthm, referred to herein as a “webslice.” A webslice is
a relationship rule that defines a relationship between a web
and one or more boards of that web. If the web changes (e.g.,
a board i1s added), and meets the criteria of the rule, the
content will be on the new beard as well. For example, the
rule can include a web ID, a starting board ID, and “trans-
versal” data (i.e., the relationship rule), in the following
format:
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webslice (target board)=<weblD; starting board 1D; trans-
versal data=.

Thus, if a system includes two webs, W1 and W2, where
web W1 includes five boards; A (the starting board), B, C,
D, and E, with each subsequent board a child to the previous
board (i.e., Bischild of A, C is child of B, etc.), the webslice
data “slicing” to board E will be similar 1o the fellowing:

webslice (board Ey=<W1; board A; A—=B—C-—>D—+E>.

1t is to be appreciated that where a child board has at least
two parent boards, the webslice data can incluide at least two
paths. For example, consider that A is the parent to both B
and C, with B and C the parents to ID. A webslice to D can
be obtained in one of two ways:

webslice (board D}=<W1; board A; A—=B—=D>, or

webslice (board IX)=<W1; beard A, A—=C—=Dx.

Moreover, since the webslice to a given board of a web
can take at least fwo different paths, one path can be longer
than the other to the desired board. Consider that A is the
parent to both B and C, with B the parent to I, and C the
parent o E, and E the parent to I>. A webslice to D can be
oblained in one of two ways:

webslice (hoard D)=<W1, board A; A—=B—=D>, or

webslice (board D)=<W1; board A, A-—=C—=E—D>.

These examples are only but a few of the relationships
that can be extracted using a webslice. The webslice can also
take the forms of the foilowing: “Just the board I started
from” (a default); “All child boards™, “All sibling boards™;
and, “All descendant boards™, for example.

-Thus, by using at least these three basic entities for the
webslice (i.e., the web ID, the starting board ID, and the
transversal data), the boards associaied with a given content
can be ascertained. Since content is associated with context,
and the board is used i part to define the context, the system
knows the content associations whereupon a change of web
structure, the system knows with which board(s) the content
1s associated, both before and afier the structure change. In
keeping with one aspect of the invention, the location of the
content may be determined dynamically at runtime using the
webslice. Alternatively, the associated location of content
may be determined by detecting changes in structure, detect-
ing the tepporary location of the content on the boards in the
routing algerithm before and after the change, and adjusting
the location of the affected content as part of the change in
structure. Of course, the webslice data is not limited to the
three aspects indicated heremnabove, but mav inclnde fiwther
mformarion, such as at ieast one appheation {3 and nser I
(that unwqpely idennifies the creator of the comient), for
example.

Data created while the user is in the board is immediately
associated with the user, the current workspace, any other
desired workspace that the user designates, and the appli-
cation. This association is captured in a form of metadata
and tagged 1o the data being created The metadata auio-
matically captures the context in which the data was created
as the data is being created. Additionally, the data content is
indexed to facilitate searching for the content in number of
different ways in the future by the unser or other users. This
tapping process is universal, in that, the data model allows
for any binary data (e.g., files), as well as any set of definable
data fo be accepted imto the system. The system is not
restricted to processing e-mail, faxes, calendar events, meet-
ings, phone calls, etc., that are included in the bundled
system, but car also accommodate whatever data the user
chooses to define. The system is also universal insofar as
user interaction can be through a browser that is pervasively
employed for use with conventional operating systems.
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Referring now o FIG. 5, there ts illostrated 2 Bow chart
of a process for beard and web generation in accordance
with the present invention. At 500, a webs-and-boards table
is created to track the relationship of said aspects. At 502, a
user creates a board This can be via an administrator
initially configuring a person’s user workspace, or thereaf-
ter, a user creating another workspace, for example, a shared
warkspace At 504, the user performs data operations while
in the board. The data and applications emploved to operate
on the data are then included as content associated with the
user in this particular context. Given that there can be
multipie users, there can be a corresponding one or more
webs associated with the one or more users. A BOARD(S)
column lists the number of beards, and select numbers of the
boards can now be grouped in collections or webs, as
indicated at 504, to facilitate workflow, for example. For any
number of reasons, the web and board relationships can be
changed, as indicated at 508. At 510, the webs-and-boards
table is automatically updated as these changes occur. The
process then reaches a Stop block.

Referring now to FIG. 6, there is illusirated a sample
webs-and-boards table 600 used in accordance with. the
present invention. The table 600 includes a user information
eolumn related to a number of users (1-3 and 6-8), under the
heading of USER(S). This is because the novel invention
first begins by associating all aspects with the user. The table
600 aiso includes 2 WEB(S) column that associates one or
more webs (W1, W2, and W3) with the one or more users.
A BOARTXS) column lists the lists the boards (e.g., B11,
B12, and B14) with a given web. Here the users 1, 2 and 3
are associated with 2 web W1 that comprises a collection
boards B1l, B12, and Bl14 (where the first digit is the
associzted web nomber, and the second digit is the board
number). The table 600 also includes a parent/child rela-
tionships column (denoted as BOARD(S) P/C RELATION).
Here, board B11 is the parent, and board B12 is a child, and
a parent io board B14. The table 600 is not limited to the
columns provided, but can include more information, as
desired.

Referring now to FIG. 7, there is iliustrated a block
diagram of system 700 in accordance with the present
mvention. Generally, the system 700 includes an iniemnal
petwork 702 on which is disposed a services sysiem 704 and
one or more users 708 seeking use of the seTvices system
T64. The scrvices sysiem 764 Turteer meindes 2 services

A wser at one of the vser nodes T86-con svoess-the servimes
system1 704 via a browser over 2 wired/wireless cozmmunt-
cation link. Given that a browser s @ principal means or
access, the user node can be @y type of computing device
and operating system that supports a browser, whether the
browser is a full-blown program typicaily used on a desktop
computing system, or a modified or shmmed down browser
interface empleyed in a portable computing device, e.g., a
personal data assistant (PDA), wireless computing tablet,
and cellular/digital telephone. As illustrated, the user nodes
706 also have direct access to the data storage system 710.

The user nodes 706 can also access a global communi-
cations netwotk 712, e.g., the Inlemet, using conventional
communication means, thereby providing a second path for
accessig the services system 704, that further facilitates
direct access to the services 708 and/or the storage system
T10. This second path is most important, since a user can
access the system 704 from essentially anywhere.
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The services system 704 can be utilized intermal to a
corporate environment operaling on, for example, an intra-
net, and providing such services only to corporate users. In
another implementation, the system 704 can be disposed
external to the corporate environment such that the company
subscribes to the system services via a vendor.

Referring now to FIG. 8, there is illustrated a more
detailed block diagram of a system 800 of the present
invention, The system 800 includes the internal network 702
on which is disposed the services system 704 and the one or
more users 706 seeking use of the services of the services
component 708 provided thereby. The services of the ser-
vices cornponent 708 facilitate the use of the data manage-
ment tool, which employs one or more webs 802 and boards
804. The tool forther provides portal services 806 for
accessing the services from various intemnal and external
network locations using the TCP/IP suite of protocols. Other
services provided include, but are not limited to, voice
services 808 and outside services 810. Outside services 810
facilitate including non-employees and the use of third-party
applications in specific projects in the system by providing
various levels of access to any number of data locations and
services. Read/write permissions can be granularized to the
file level, if desired.

The data storage system 710 includes a number of storage
methodologies 812 for handling and processing data. For
example, cne methodology enables large numbers of users
10 organize files and documents around many projects simuj-
tanecusly. Data of any kind and size can be uploaded to a
common shared workspace or board Varying levels of
access can be provided (o the uploaded data. Other meth-
odologies are associated with storing the data, archiving the
data, data warehousing, library data, and an idea registry for
tracking that aspect of the compames intellectual capital.
The storage system 710 facilitates the storage and access of
metadata libraries that link hierarchical and non-hierarchical
LDAP folders.

As indicated hereinabove, the management tool operates
seamlessly with existing computing system applications,
and existing system services. For example, the conventional
system services can include at least the following: e-mail,
collaboration and groupware services 814 having an asso-
ciated e-mail, collaboration and groupware storage system
816, voice switching services 818 (e.g., telephone and
paging, functions) having an associated voice data storage
system 820; and mnliesedia services 822 havipg an asso-
ctaied multimedia storage system 824. The storage svstems
816, 820, and 824 car compect 1o the storage system 710 1o
facilitate data transfer and storage in accordance with the
various methodelogies of the storuge system 710.

A Tser of the users node 706 can also access the e-mail/
collaborationfgroupware services 814, voice switching ser-
vices 818, and multimedia services 822 indirectly through
the services system 704 using a multi-user data manipulation
engine, e.g, OLAP (On-Line Analytical Processing). Alter-
natively, the user can access these services 814, 818, and 822
directly over the network 702, but shown separately as a
communication link 826, and through the services 708
without using the multi-user engine.

The user can also access the services 704, other services
814, 818, and 822, and data siorage system 710 over the
global communications network 712 via a link 828. This s
facilitated through the user browser by directing the browser
to a website using a URL (Uniform Rescurce Locater) or
through an alternative Link 830.

The management tool 15 browser-based and incorporates
a strong-encryption scheme (e.g., using 128-bit SSL. (secure
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socket layer) protocol). This means that data transmitted
between the user computer and the services server is sub-
staniially secure. Furthermore, data shall not be cached,
which means that there is no information footprint left on the
user computer after the user logs off. The user can access
data securely from virtually any netwerk node using any
type of hrowser. The data is stored encrypted on the storage
system 710.

Referring now to FIG. 9, there is illustrated a diagram of
a general siructure of the management tool system 900. The
siructure starts at a high level with the user at a user level
902. The user level 202 is next associated with a context

Tevel 904 that defines all contexts in which the user can be

inchaded. Under the context evel 904 is a web level 906 that
associates one or more of the webs with one or more of the
contexts of the context level 904. A boards level 908
underlies the webs level 906 and provides associations of the
many boards with ope or more of the webs. An applications
level 910 facilitates associating one or more applications
with a board designated at the board level 908. A database/
folders level 912 underlies the applications level 910, and
facilitates storing at least data, tables, and context informa-
tion generated from the upper levels in folders, in the form
of, e.g., files, at an associated underlying file level 914. A
Linking protocol 916 provides cross-level communication
for facilitating ail aspects of data processing and communi-
cation at all levels of the data management sysicm 900.

Referring now to FIG. 10, there 15 a level flow diagram
1000 illustrating the hierarchy of the present invention for
associating one or more users 1002, context 1004, applica-
tions 1006, and folders 1008 with data 1010. The approach
1s for file storage peinters of an application to be dynamic,
governed initially by the folder within which the application
is launched. Additionally, the file slorage pointers are then
accessible and acied upon by the same application from any
folder in the system. This is a dynamic non-linear imple-
mentation.

Traditional collaborafive technologies, like groupware,
allow groups of users to take action on the same file
substantially simultaneously. However, in preparation for
such capabilities, all users must have compatible versions of
the same application that is 1o be used for working with the
file. The coniext for any folder is imited i 2 ape-to-many
and mamy-io-one relationship. Essemmily, the foider pos—
sesses a singular context o the directory free in which it

TrPHECCTUE SSERIESS. Tuw 1R
group of mers forming a mesyio-mary arhiechae The

0 users create znd use the Mes withmr e comtexi of the

workspaces or boards of ose or more wsers, wWhich may ar
may not have web relationships. In this implemeniaion, the
board is simitar in fianction to 2 folder in conventional LDAP
systems.

The user then uses a suite of applications within a board,
with any file created being immediately associated with the
user, that board, any other board desired, and the application.
In other words, by the person doing simply his/her work, an
encrmous amount of metadata about the context(s) for that
work is captured sutomatically. Additionally, the system
indexes the content to facilitate the other ways in which the
users of the system might want to search on that file in the
future—ways and foture contexts which are not and cannot
be known by the users in advance and certainly are not
facilitated by conventional systems.

The systemn facilitates the use of an array of applications
that act mdependently of the boards from which they were
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launched, and those hoards are capable of being ocdered in
a myriad of collections of relationships (i.c., webs). The
applications can traverse the webs to the boards associated
with the information.

In addition to a macro view obtained by webs and boards,
the wser can also create familiar hierarchical folders within
any board. These are virtual folders, in that their slorage is
governed by the process deseribed above. No data 1s physi-
cally stored in these folders. Finally, any file or group of files
can he associated with any other file in the system, allowing
the vsers of the system infinite (exibility in determining
dynamic associations among the macro/micro components
of the system.

Referring now to FIG. 11, there is illustrated a system
1100 operational in accordance with the present invention.
The system 1100 includes a data management platferm 1102
suitable for accommodating any number conventicnal oper-
aling systems (O8) 1104 (also denoted OS,, OS8,, 05;, ...,
085,). The system 1100 also facilitates the use of a single
data storage systemn 1106 suitable for use with any of the
operating systems 1104, whereas conventionally, a given O8
may require a certain data storage file structure. The plat-
form 1102 is OS-independent, and provides a single point of
contact for multiple users and resources 1108.

Referring now to FIG. 12, there is illustrated a design
integration chart 1200 of the disclosed invention. At the core
of the system is a data management tool 1202 that facilitates
all of the outlying features and capabilities. The tocl 1202
facilitates, at a second layer 1204, one interface (via a
browser), one application (the tool itself), one data store
(associate with the management tool), and one search
mechanism for finding any data element of the data store. Of
course, any third party applications typically have their own
search toel to search for files and folders that may also be
used. At a third layer 1206, the system 1200 facilitates a
secure operating environment, a scalable environment, and
web-based. Moreover, the system 1200 can be implemented
on any software apd/or hardware platform, accommodate
access from any device, and bridge to third party applica-
tions angl devices. At an outer laver 1208, the system 1200
facilitates one or more instances of the following: users,
contexts, workflows, projects, user-defined topics, priorities,
file types, and tools. The system 1200 also is suitable for use
with e-mail, facsimile, and instant messaging subsysterns,
multimedia services, and voice systems (e.g.,_phone and
paging data).

The sysiem 1208 captores and catalogs data anfomati-

ly. Users, projects, peranssions apd commmication tools
can be readily confignred, along with the exchange of voice
information, data, and video data, seamlessly. As users
collaborate, the system 1200 captures context information,
and automatically records when and how data is shared, whao
updated the data, how often the data was accessed, what
additional information the data was linked 1o, elc. Meeting
information: can be stored automatically, including, but not
limited to, who attended, the documents shared, instant
messages captured, handouts used, slides presented, etc. A
later search can retrieve this information along with the
context(s) within which the data was generated and used.

The system 1200 enables larger numbers of users fo
organize communications around many projects substan-
tially simultaneously. It can relate those projects to one
another using whatever workflow model(s) are required, and
dynamically assign modular communications tools (e.g.,
e-mail, voice mail, fax, teleconferencing, document sharing,
etc.) to those many projects as desired. The system 1200
automatically indexes that information within the context(s)
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i which it is received and used. This way, when a user
searches the system 1200 for information, the user not only
gets the information sought, but also can see how the
mformation is currently being nsed by other users and
project groups in the whole system. Traditionally, if’ a
document was to be asseciated with seven different projects,
for example, the document would be stored in seven differ-
ent file locations and version control could be a significant
problem. In accordance with the present invention, the
dociment is seamlessly linked to all seven prajects. Tius,
only one version exists, and version control is much easier
to address.

The disclosed system architecture is suited fo relational
and object database structures for use on a large scale. The
data management tool uses both relational and object storage
approaches to facilitate at least Internet-based data commu-
nications.

Referring now to FIG. 13, there is illustrated one imple-
mentation of a platform system 1300 in accordance with the
present invention. The platform system 1300 inclndes the
capability of third-party application integration, security

cameras and other devices for data input, project and work-

flow management and, file and document sharing. The
platform system 1300 also accommodates online meetings
between logged-in users, and teleconferencing between the
users, if desired. The teleconferencing can be initiated using
the plaiform system 1300.

Referring now to FIG. 14, there is iliustrated a general
system configuration 1400 of the present invention. The
system 1400 includes a platform 1402 thai hosts at least the
data management tool, here called a web application server
1404. The server 1404 provides a common layer to under-
lying services that include a database server 1406, a VRU
(voice response unit) 1408 (also called an interactive VRU
or IVRU) and mass storage system 1410. The VRU 1408
facilitates interactive calling features for a user via remote
touchtone signals and to voice data to the caller such that the
caller can make choices in response (o predetermined
options presented by the system.

The platform 1402 can utilize at least one multi-channel
data communication connection 1412 (e.g., T1, DS3) inte
the YRU subsystem 1408 for communicating voice mfor-
mation and interarting with features of the platform 1402
As indicated previously, the imvertion can acrommaiste
user communication from virtually any accessible petwork.
node To facilitate sk an intarface the nlatform 1402 cae
mcinde 2 processor 1414 swxaias T TR0 {epcvie
Markep Lamgeeps’, ESLT (M. Sodeshes Larsmuce:
Transformations) and SST. pmm. The pocessor 1434
can also access web-based servires wiizins SCAT-Smple
Ohbject Access Protocel). SCAP emplays XML symlmx ©
send text commands across the network using HI TP (Hy-
perText Transport Protocel}. Thms, there 15 2 high-speed
connection 1416 (e.g broadband) that interfaces to the
processor layer 1414 for use with multiple communication
exchanges with remote users disposed on the global com-
munication network 712. The remote users can access the
platform system 1402 via a SSL connection 1418 using
portable wiredfwireless devices 1420, and by way of the
associated browsers 1422.

Referring now to FIG. 15, there is illustrated z screenshot
of a management tocl window 1500 of a browser (e.g.,
Internet Explorer by Microsoft Corporation) used as a user
nterface to facilitate user interaction with meeting informa-
tion in accordance with the present invention. The window
1500 includes an addyess field 1502 that indicates the default
protocol and URL address for accessing the data manage-

LT! 000026




Case 1.08-cv-00862-LPS Document 627-1 Filed 08/25/10 Page 28 of 32

US 7,139,761 B2

15

ment system of the present invention. Here, HTTP is nsed to
access lhe server via metwork. The *“hitps:™ indicates the
connection will be to a secure port instead of a default weh
port. The window 1508 also wnchodes a user area 1504 that
indicates the name of the user logged into the system. There
is also provided a topic area 1506 that lists the various
boards associated with the user-defined topics. Here, the
vset has defined two topics: a Topic I and a Topic 2.

The window 1500 also inciudes an application (or ser-
vices) area 1508 that lists many applications selectable by
the user while in this particulate window 1500. The appli-
cations presented to the user from this window 1500 include
but are oot limited to the following: Message, Calendar,
Task, Phone, Search, Meet, Contact, Compile, Discuss,
Files, Notes, Division, News, Ideas, Vote, Manage Board,
Change, Password, Print, Help, Tuforial, and Logout.
Depending on the user permissions provided by an admin-
istrator, the user may see more or fewer applications.

Here, the Meet application option is selected to allow user
interaction with setting up a meeting related to projects of
the user. The Meet application option further includes List
and Create sub-options. When the List sub-option is
selected, a center viewing area 1510 is used to present board,
context, web address and other information so that the user
can review the existing board and context information
related to setting up a meeting. Selection the Create sub-
option allows the user to create a meeting in association with
one or more of the boards and make changes to existing
board relationships and contexts. Other user-selectable
options are provided such that the user can Join in a session
with one or more other users, Move data to Archive, Select
all objects, set a Reminder for himself or herself, and Delete
boards.

The Messaging option allows the user to give cut an
e-mail address of a project work area, enabling senders to
send the messages to right place. Thus, the user no longer
needs to manually move the messages to the appropnate
folders once received in a personal message inbox. Addi-
tionally, incoming faxes are rowted o the appropriate board
for storage and review. Keywords and phrases in the fax are
automatically indexed. Later refrieval is accommodated
simply by performing a search for the keywords or phrases.
Moreover, a given board can be assigned a fax number.
Thus, all faxes coming in can be routed to that number, and
on to the associated board.-

The Vote option allows the company and ofganizations to
communicate and eather opinions by way of volng. A
question can be entered, and the users seleced 0 whom the
question(s) should be posed.

Referring now to FIG. 16, there is iliustrated a screenshot
of a management tool window 1600 of a browser used as a
user interface to facilitate user interaction with wnified
messaging, including e-mail, voice mail and fax information
in accordance with the present invention. The window 1600
includes many of the same fields and informational areas of
the previous windows (e.g., areas 1502, 1504, 1506, and
1508 of window 1500 of FIG. 15). Here, the Message option
is selected to allow user interaction with various forms of
messaging support by the disclosed management architec-
ture. The Message option further includes an instant mes-
saging (IMessage) sub-option, in this particular implemen-
fation.

When the Email-Inbox sub-option is selected, the center
viewing area 1510 is used to present the user's messaging
inbox folders. The user can then open these folders to view
the e-mail, voice mail and fax messages stored therein. The
center viewing area 1510 also includes a drop-down mene
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1602 that allows the user to select from a vanety of different
folders (e.g., Main, Drafis) of the e-mail system. The user
can also create and sign messages with a digital signature.

As before, other nser-selectable options are provided snch
that the user can manipulate messaging information, includ-
ing, but not limifed 1o, Select All, Delete, Acknowledge,
Remind Me, Remove, Move/Copy, Farward, and Get Exier-
nal Mail.

There is also provided a News link that allows the user to
ink to the latest corporate and/or division news.

Referring now to F1G. 17, there 15 illustrated a screenshot
of a management tool window 1700 of a browser used a5 a
user interface to facilitate vser interaction with a board
management option in accordance with the present inven-
tion. The window 1700 includes many of the same fields and
mformational areas of the previous windows (e.g., areas
1502, 1504, 1506, and 1508 of window 1500 of FIG. 15).

Here, the Manage Board option is selected to allow user

interaction with various fomms of user management cof
beards. The associated sub-options allow the user to Edit the
board attributes, and set permission levels thereto, in this
partientar implementation. Of course, many different addi-
tional or different options can be provided (in this window
and other windows), at the discretion of the administrator.
The system allows for new attributes to be added to this
option as the need arises.

The center viewing area 1510 presents general board
attributes 1702 of the user (e.g., user name, data, and time},
and several fields for entering user informatiorn, including in
this implementation, but not limited to, board description,
board name, board nickname, board e-mail address, external
e-mail properties (e.g., POP server, nser name, and pass-
word), fax information (e.g., incoming fax number for the
board and incoming fax PIN), and voice mail information
(c.g., iIncoming veice mail namber and incoming voice mail
PIN).

Refernng now to FIG. 18, there is illustrated a screenshat
of a management tool window 1800 of a browser used as a
user interface to facilitate user interaction with a phone
option in accordance with the present invention. The win-
dow 1800 includes many of the same fields and informa-
tional areas of the previous windows (e.g., areas 1502, 1504,
1506, and 1508 of window 1508 of FIG. 15). The amh-
options mclude Call History, Call Setup. Qurck Call, Mest
Me, and List. The central viewing area 1514 for this window
1800 simply inchdes z licfing of shone-related syentc for
ihe given user.
that the user cap mavipriate phone infrmators, inchiding,
but not limited to, Seiect All, Delete, Admowledge, 2zt
Remind Me. In addition, as with the other winderss, there 5
inclide an Agenda area 1802 for presemrmg any agenda
information of a meeting or upcoming eveat.

Refesring now to FIG. 19, there is illustrated a screenshot
of a manapement tool window 1900 of a browser used as a
user interface to facilitate user interaction with a files option
in accordance with the present invention. The window 1900
includes many of the same fields and informational areas of
the previous windows (e.g., areas 1502, 1504, 1506, and
1508 of window 1500 of FIG. 15). Here, the sub-options
include List, Upload, Deleted, and Check In. Thus, dala can
at least be listed, uploaded to the system and/or a board,
deleted from the system and/or board, and checked in from
a previous checkout process.

The window 1900 includes the central viewing area 1510
for viewing information requested or selected for presenta-
tion. There is also a user control area 1902 that facilitates
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listing user documents that are checked out of the system or
board. There is also provided a dropdown menn 1904 for
selecting from a number of folder viewing options.

Other user-selectable options are provided such that the
user can manipulate documents, including, but not limited
1o, Select All, Delefe, Acknowledge, Remind Me, Remove,
Mave/Copy, Check Out and Download.

Referring now to FIG. 20, there is illustrated a screenshot
of a management tool window of a browser used as a oser
interface to facilitate user interaction with a nser context in
accordance with the present invention. Here, the My Context
option was sclected while in the Meet application option.
Thus, the context information of the user is posted within the
meeting space. The window 2000 also includes many of the
same fields and informational areas of the previous windows
(e.g., areas 1502, 1504, 1506, and 1508 of window 1500 of
FIG. 15). Here, the sub-options associaled with Meet
mnclnde Fist and Create. Thus, data can at least be listed and
created in accordance with the associated need. Note that
other data can also be accessed and presented within an
application option, for example, My Profile will show the
user profile data.

The window 2000 includes the central viewing area 1510
for viewing information requested or selected for presenta-
tion. Here, the user has selected the presentation of the user
coniext information, which also includes board information
and relationships. For example, board names Boardl,
Board2, and Board3 are listed, along with the hosts, User
(the current user} for Boardl, and User2 for both boards
Board2Z and Board3. The web name is also listed for the
collestion of these three boards.

There is a Special Projects Web listed, and the associated
parent/child relationships of the associated boards. For
example, Board6 is a parent to Boardd, and Board4 is also
a parent to Board2.

Other user-sefectable options are provided for the Meet
option, such as Join, Move to Archive, Select All, Delete,
Acknrowledge, and Remind Me.

These are but anly a few of the numerous windows
employed to facilitate user interaction, input, and control of
the management tool systers. Many other windows are
provided o support, for example, printing, user help, com-
munications security, presenting user documents to other
users, metfering user performance, dialog and discovery
forums, calendar functions, task fnnctions, leadership tools,
file system management, user context, telephone services,
e-mail, voicemail faxes video conferencing, web confer-
encing, security video, reverse 911, voice brovadoasiag, first
software developmeni kit, conduct and store meetings, orga-
pizing personal contact information, enterprise webs, chat
sessions, intellectual notes and ideas, workflows, compila-
tions, user profiles, news, searching, user alerts, integration
of third-party users and resources, multimedia information,
user permissions, system configuration, and wireless por-
table device interfaces, just to name a few.

Referrng now to FIG. 21, fhere is illustrated a block
diagram of a computer operable to execute the disclosed
architecture. In order to provide additional context for
varjous aspects of the present invention, FIG. 21 and the
following discussion are intended to provide a brief, general
description of a suitable computing environment 2100 in
which the various aspects of the present invenlion may be
implemented. While the invention has been described above
in the general context of computer-executable mstructions
that may run on one or more computers, those skilled in the
art will recognize that the invention also may be imple-
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mented in combination with other program modules and/or
as a combination of hardware and software.

Generally, program modules inclade routines, programs,
components, data structures, etc., that perform particelar
tasks or implement particular abstract data types. Moreover,
those skilled in the art will appreciate that the inventive
methods may be practiced with other computer system
configurations, including single-processor or multiprocessor
computer systems, mincomputers, mainframe computers,
as well as personal computers, hand-held computing
devices, microprocessor-based or programmable consumer
electronics, and the like, cach of which may be operatively
counpled o one or more associated devices.

The illustrated aspects of the invention may also be
practiced in distributed computing environments where cer-
tain tasks are performed by remote processing devices that
are linked through a communications network. In a distrb-
uted computing environment, program medoles may be
located in both local and remotle memory storage devices.

A computer typically includes a variety of computer-
readable media. Computer-readable media can be any avail-
able media that can be accessed by the computer and
includes both volatile and nenvelatile media, remavable and
non-removable media. By way of example, and not limjta-
tion, computer readable media can comprise computer stor-
age media and communication media. Computer storage
media includes volatile and nonvolatile, removable and
non-removable media implemented in any method or tech-
nology for storage of information such as computer readable
instructions, data structures, program modules or other data.
Computer storage media includes, but is not limited to,
RAM, ROM, EEPROM, flash memory or other memeory
technology, CD-ROM, digital video disk (DVD) or other
optical disk storage, magnetic casselles, magneftic tape,
magnetic disk storage or other magnetic storage devices, or
any other medium which can be used to store the desired
mnformation and which can be accessed by the computer.

With reference again to FIG. 21, there is illustrated an
exemplary environment 2100 for implemeniing various
aspects of the invention that includes a computer 2102, the
computer 2102 including a processing unit 2104, a system
memory 2106 and a system bus 2108. The system bus 2108
couples system components including. but not limited to,_ the
systems memnory 2106 io the processing wxi 2i¢4. The
processing unit 2104 may be any of varous commercially
available processors. Dual miczoppocssnem and other madei-
processor architecinres may aise be ampiover = e ore-
cessmg unit 2164,

The svstem bus 2108 can be ary of sevemsd frpes of hix
structure that may further intercornect w0 2 memory bos
(with or without a memory comroiler), a peripheral s, amd
a local bus using any of a variety of commercially availabie
bus architectures. The system memory 2106 incledes read
only memory (ROM) 2110 and random access memory
(RAM) 2112. A basic input/output system (BIOS) 1s stored
in a non-volatile memory 2110 such as ROM, EPROM,
EEPROM, which BIOS contains the basic moutines that belp
to transfer information between elements within the com-
puter 2102, such as during start-up The RAM 2112 can also
include a high-speed RAM such as siatic RAM for caching
data.

The computer 2102 further inchides an internal hard disk
drive (HDD) 2114 (e.g., EIDE, SATA), which internal hard
disk drive 2114 may also be configured for external use in
a suitable chassis (pot shown), a magnetic floppy disk drive
(FDD) 2116, (e.g., to read from or wrile to a removable
diskette 2118) and an opfical disk drive 2120, (e.g., reading
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2 CD-ROM disk 2122 or, to read from or write to other high
capacity optical media such as the DVD). The hard disk
drive 2114, magnelic disk drive 2116 and optical disk drive
2120 can be connected to the sysiem bus 2108 by a hard disk
drive interface 2124, a magnetic disk dnve interface 2126
and an aptical drive inferface 2128, respectively. The inter-
face 2124 for external drive implementations includes at
least one or both of Universal Serial Bus (USB} and IEEE
1394 interface technologies.

The drives and their associated computer-readable media
provide nonvolatile storage of data, data structures, com-
puter-executable instructions, and so forth. For the computer
2102, the drives and media accommedate the storage of any
data in a suitable digital format. Although the description of
computer-readable media above refers to a HDD, a remov-
able magnetic diskette, and a removable optical media such
as a CD or DVD, it should be appreciated hy those skilled
in the art that other types of media which are readable by a
computer, such as zip drives, magnetic cassettes, flash
memory cards, cartridges, and the like, may also be used in
the exemplary operating environment, and further, that any
such media may contain computer-executable instructions
for performing the methods of the present invention.

A nmumber of program modules can be stored in the drives
and RAM 2112, including an operating system 2130, one or
more application programs 2132, other program modules
2134 and program data 2136. All or portions of the operating
system, applications, modules, and/or data can also be
cached in the RAM 2112.

It is appreciated that the present invention can be imple-
mented with various commercially available operating sys-
fems or cembinations of operating systerns.

A user can enter commands and information into the
computer 2102 through one or more wired/wireless input
devices, e.g., a keybecard 2138 and a peinting device, such
as a mouse 2140. Other input devices (not shown) may
mclude a microphone, an IR remote comtrol, a joystick, a
game pad, a stylus pen, touch screen, or the like. These and
other input devices are often conrected to the processing
wnit 2104 through an input device interface 2142 that is
coupled to the system bus 2108, but may be connected by
other interfaces, such as a parallel port, an IEEE 1394 serial
port, a pame port, a USB port, an IR interface, etc.

A monitor 2144 or other type of display device is also
connected 10 the svstem bus 2108 via an inferface, such as
a video adapier 2146, In addition to the montior 2144, a
computer typically inclndes other periphemal cutput devices
(not shown), such as speakers, prinlers, eic.

The computer 2102 may operate in a networked environ-
ment using iogical connections via wired and/or wireless
communications to 0D of more remote corgputers, such as
2 remote computer(s) 2148, The remote computer(s) 2148
may be a workstation, a server computer, a router, a personal
computer, portable computer, microprocessor-based enter-
tainment appliance, a peer device or other common network
node, and typically includes many or all of the elements
described relative to the computer 2102, atthough, for pur-
poses of brevity, only a memory storage device 2150 is
illustrated. The logical connections depicted include wired/
wireless connectivity te a local area network (LAN) 2152
and/or larger nefworks, eg., a wide area network {WAN)
2154. Such LAN znd WAN networking environments are
commanplace in offices, and companies, and facilitate enter-
prise-wide computer networks, such as intragets, all of
which may connect to a global communication network,
eg., the Internet.
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When used in a LAN networking environment, the com-
puter 2102 is connected o the local network 2152 through
a wired and/or wireless communication network interface or
adapter 2156. The adaptor 2156 may facilitate wired or
wireless communication o the LAN 2152, which may also
mclude a wireless access point disposed thereon for com-
municating with the wireless adaptor 2156. When used in a
WAN networking environment, the computer 2102 can
include a modem 2158, or is connected to a communications
sexver on the TAN, or has other means for establishing
communications over the WAN 2154, such as by way of the
Internet. The modem 2158, which may be internal or exter-
nal and a wired or wireless device, is connected to the
system bus 2108 via the serial port interface 2142. In a
networked environment, program modules depicted relative
to the computer 2102, or portions thereof, may be stored in
the remote memory/storage device 2150. It will be appre-
ciated that the network connections shown are exemplary
and other means of establishing a communications link
between the computers may be used.

The computer 2102 1is operable to cominunicate with any
wireless devices or entities operably disposed in wireless
communication, e.g., a prnter, scanner, desktop aud/or
portable computer, portable data assistant, communications
satellite, any piece of equipment or location associated with
a wirelessly delectable tag (e.g., a kiosk, news stand
restroom), and telephone. This includes at least Wi-Fi and
Bluetooth™ wireless technologies. Thus, the communica-
tion may be a predefined structure as with conventional
pnetwork or simply an ad lioc communication between at
least two devices.

Wi-Fi or Wircless Fidelity, allows connection to the
Internet from a couch at home, a bed in a hotel room or a
conference reom at work, without wires. Wi-Fi is a wireless
techeelogy like a cell phone that enables such devices, e.g.,
computers, 1o send and receive data indoors and out, and
anywhere within the range of a base station. Wi-Fi networles
use radio technologies called IEEE 802.11 {a, b, g, etc.) to
provide secure, reliable, fast wireless connectivity. A Wi-Fi
network can be used to connect computers to each other, to
the Internet, and to wired networks (which use IEEE 802.3
or Ethernet). Wi-Fi networks operate in the unlicensed 2.4
and 5 GHz radio bands, with an 11 Mhps (802.11a) or 54
Mbps (802.111) data rate or with products thert comtaia boih
bands (dual band), so the networks can provide real-world
performance similar 1o the bacic 10BageT wizad Bthemst
networks nsed In many offices.

What as beer described above ciades cxmmpics of the
present invention. It is, of conmse. not possible & dexcribe
every conceivable combimation of componenis or mafod-
ologies for purposcs of describing the present investon, b
one of ordinary skill in the art may recogaize that many
further combinations and permutations of the presestt nvea-
tion are possible. Accordingly, the present invention is
intended to embrace all such alterations, modifications and
variations that fall within the spirt and scope of the
appended claims. Furthemmore, to the extent that the term
“includes™ is used in either the detailed description or the
claims, such term is intended to be inclisive in a manner
similar fo the term “comprising” as “comprising” is inter-
preted when employed as a transitional word 1n a clais.

What is claimed is:

1. A computer-implemented network-based system that
facilitates management of data, comprising:

a computer-implemented context component of the net-

work-based system for capturing confext information
assoclated with nser-defined data created by user infer-
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action of a user in a first context of the network-hased
system, the contex! component dynamically storing the
conlext information in metadata associated with the
user-defmed data, the user-defined data and metadata
stored on a storage component of the network-based
system; and

a computer-implemented tracking compenent of the net-

work-based system for tracking a change of the user
from the first context to a second context of the
network-based system and dynsmically updating the
stored metadata based on the change, wherein the user
accesses the data from the second condext.

2. The system of claim 1, the comtext component is
associated with a workspace, which is a collection of data
and application functionality related to the user-defined data.

3. The system of claim 1, the context component is
associated with a web, which web is a collection of inter-
relaied workspaces, Lhe web maintains a location of data of
the respective interrelated workspaces when one or more of
the interrelated workspaces are moved inio a different work-
space interrelationship.

4. The system of claum 1, the context information includes
a relationship between the user and at least one of an
application, application data, and user environment.

5. The system of claim 1, the context component captures
context information of the first context and context infor-
mation related to at least one other context.

6. The sysiem of claim 5, the coniext information of the
at Jeast one other context is at least one of stipulated by the
user and suggested automatically by the system based upon
search and association crteria set by the user.

7. The system of claim 1, wherein data created in the first
context 1s associated with data created in the second context.

8. The system of claim 1, the contexi information is
tagged to the user-defined data via the metadata when the
user-defined data is created.

9. A computer-implemented method of managing data,
comprising computer-executable acts off

creating data within a user environment of a web-bhased

computing platform via user interaction with the user
environment by a user using an application, the data in
the form of al least files and documents;

dynamically associating metadata wiih the data, 1he data

and metadata stored on a storage component of the
web-based computing platforn, the metadata mcindes
information related o the pser, the data, the apphication,
and the user environment;

tracking movement of the wser from the user environment

of the web-based computing platform te a second user
environment of the web-based computing platform;
and

dynamically updating the stored metadata with an asso-

ciation of the data, the application, and the second user
environment wherein the vser employs at least one of
the application and the data from the second environ-
ment.

10. The methed of claim 9, further comprising captuting
confext information of the user.

11. The method of claim 9, further comprising indexing
content of the user environment such that a plurality of users
can access the content from an associated phorality of user
environments,

12. The method of claim 9, the least one of the data and
the application is associaied automatically with the second
user environment.
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13. The method of claim 9, further comprising accessing
the user environment and the second user environment using
a browser.

14. The method of claim 9, further comprising commu-
nicating with the user environment using a TCPAP commu-
nication protocol.

15. The method of claim 9, further comprising locating
the user environment from a remote location using a URL
address.

16. The method of claim 9, further comprising accessing
the user environment via a porlable wireless device.

17. A computer-implemented method of managing data,
comprising computer-executable acts of:

generating a plurality of user envirooments in a web-

based system;

ordering two or more of the plurality of user environments

according to different arrangements of the user envi-
ronments;
providing a plurality of applications for generating and
processing data in the user environments, data of a user
environment 15 dynamically associated with the user
environment in metadata that corresponds to the data;

crealing an association of the data with a second user
environment when the data is accessed from the second
USer environment;

dynarmically stonng the association of the data and the

second user environment in the metfadata;

storing in a sterage component ordering information

related to the ordering of the two or more of the
plurality of user environments; and

traversing the different arrangements of the user environ-

ments with one or more of the applications based on the
ordering information te locate the data associated with
the user environments.

18. The method of claim 17, the act of traversing is
performed using a webslice that includes traversal informa-
tion for locating the data associated with a given user
environment.

19. The method of claim 18, the traversal information
mnchides at least a collection 1D, a user environment 11, and
a routing path fo the location of the environment data.

20. The method of claim 17, the different arrangements,
user environments, and associated data carry both hiegar-
chical and non-hierarchical associations simuitanecusiy
within the plomlity of applicaticns.

21. A compaterreadahle mediizn for siemios copypaater.

executable insiructions for a method of MagesTes dxs Te

method comprsing:

creafing data related 1o user interaction ¢f a nser witinn a
user workspace of a web-based computing platfors
using an application;

dynamically associating metadata with the dara, the data
and metadata stored on the web-based compting plat-
form, the metadata includes indormation related o the
user of the user workspace, 1o the data, 1o the applica-
tion and to the user workspace;

tracking movement of the user from the user workspace to
a second user workspace of the web-based computing
platform;

dynamically associating the data and the application with
the second user workspace in the metadata guch that the
user employs the application and data from the second
user workspace; and

indexing the data created in the user workspace such that
a plurality of different users can access the data via the
metadata from a comresponding plurality of different
nser workspaces.
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22. A computer-implemented system that facilitates man-
agement of data, comprising:

computer-implemented means for creating data by inter-
action of a user within a wser workspace of a server
using an application;

computer-implemented means for associaiing metadata
with the data, the metadata stored in association with,
the data on storage means of the sexver, the metadata
includes information related to a user of the user
workspace, to the data, to the application and fo the user
workspace;

computer-implemented means for tracking movement of
the user from the user workspace to a second user
workspace of the server, and

computer-implemented means for dynamicalty associat-
ing the data and the application with the second user
workspace in the metadata such that the user can
employ the application and data from the second user
workspace.

23. A computer-implemented sysiem that facilitates man-

agement of data, comprising:

a computer-implemented context component of a web-
based server for defining a first user workspace of the
web-based server, assigning one or more applications
to the first user workspace, capturing context data
associated with user interaction of a user while in the
first vser workspace, and for dynamically storing the
context data as mefadata on a storage component of the
web-based server, which metadata is dynamically asso-
ciated with data created in the first user workspace; and

a coniputer-implemented tracking component of the web-
based server for tracking change information associ-
ated with a change in access of the user from the first
user workspace to a second user workspace, and
dynamically storing the change information on the
storage component as part of the metadata, wherein the
user accesses the data from the second user workspace.

24. The system of claim 23, wherein the tracking com-
ponent automatically creates the meladata when the user
accesses fhe first user workspace.

25. The system of claim 23, wherein the context compa-
nent captures relationship data associated with a relationship
between the first user woikspace and at least one other user
workspace.

26. The system of claim 23, wherein an application
associated with the first user workspace is automatically
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accessible via the second nser workspace when the user
moves from the first user workspace to the second user
workspace.

27. The system of claim 23, wherein context data relating
to an item of communication is automatically stored and
used in performance of communication tasks.

28. The system of claim 23, wherein the context compo-
nent caplures data and application funclicnality related to a
user-defined topic of the first user workspace, and includes
the data and application functionality in the metadata.

29. The system of claim 23, wherein when the data
created in the first user workspace 1s accessed from the
second user workspace, in response to which the context
component adds information to the metadata about the
second user workspace.

30. The system of claim 23, wherein the frst user work-
space is associated with a plurality of different applications,
the plurality of different applications compnsing telephony,
umfied messaging, decision support, document manage-
ment, portals, chat, collaboration, search, vote, relationship
management, ¢alendar, personal information management,
profiling, direclory management, executive information sys-
tems, dashboards, cockpits, tasking, meefing and, web and
video conferencing.

31. The system of claim 23, wherein the siorage compoc-
nent stores the data and the metadata according to at least
one of a relational and an object storage methodology.

32. The system of claim 23, wherein storing of the
metadata in the storage component in association with data
facilitates many-to-many functionality of the data via the
metadata.

33. The system of claim 23, wherein the first user work-
space provides access to at least one comnmnications tool,
which includes e-mail, voicematl, {ax, teleconferencing,
instant message, chat, contacts, calendar, tagk, notes, news,
ideas, vote, web and video conferencing, and document
sharing functionality

34. The system of claim 23, wherein one or more appli-
cations inctude file storage pointers that are dynamic ‘and
associated with the first user workspace.

35. The system of claim 23, wherein the context compo-
nent facilitates encryption of the data generated in the first
user workspace.
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Pseudo code implementation of Context and Tracking Components

This report describes the implementation in pseudo code of a context and a context tracking
functionality based on the descriptions provided in the provisional patent application. The design
approach was to articulate into pseudo code a generalization of the workflow example provided
in ATTACHMENT 2 of the provisional patent application. In that regards, the pseudo code
contains two basic elements:

(a) a generic application skeleton that allows the user to navigate through contexts as defined
in a particular workflow (referred to as Webslice in ATTACHMENT 2) and where the
change of context is identified automatically

(b) an implementation of a context (referred to as Boards in ATTACHMENT 2)

Those two elements also utilize the source code described in the Web and WebSlice classes as
described in ATTACHMENT 2 of the provisional patent application.

Plaintiff’s Trial Exhibit
PTX-1125

Case No. 08-CV-00862
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Class: WebApp

i mport java.aw . AWEvent;

i mport java.awt . Menu;

import java.awt.Menultem

import java.aw .event.ActionLi stener;
import java.util.Collection;

inmport java.util.lterator;

import java.util.List;

*

*

This class represents the general skeleton of an application
(e.g. web based application) that would provide an end-user
with the basic interface to create contexts, navigate across
them based on the workflows relevant to the user and track
changes to contexts.

*k ok %k ok ™~

public class WebApp {
/* the basic elenments to keep track of */
private Coll ecti on<\Web> webs;
private Web currentUserWb; // the specific web. It is possible to have nmultiple webs
/1 and the user selects one at any particular tine
private Board currentUserCix; // the specific context within a particular web
private WebSlice currentUserWrkFl ow,
private String userlD;

/*

* U elements

*/

private Menu nmenuWebs;
private Menu menuWebSli ces;
private Menu nenuBoar ds;

/**
* Constructor

* @aramthe User that is using the particular instance of the application
*/

public WebApp(String userNane) {
this.userl D = user Naneg;
this.currentUserWeb = nul|;
this.currentUserCtx = null;
this.currentUserWrkFl ow = nul | ;
set upWebApp() ;
}
/*
* W assune that there is sone persistent repository where the definitions of Wbs
* Webslices and Boards are stored. This nmethod woul d access such data and present it
* to the user. Upon selection of the relevant U el enments on the part of the user,
* the basic elenents (e.g. currentUserWb, currentUserCtx, currentUserWrkflow) would
* be defined
*/

public void setupWebApp() {
/*

* For sinplicity sake, we assunme that the persistent storage interface referred to
* in page 11 of the provisional patent application (CollectionFactory)
*/

}hi s.webs = Col | ecti onFactory. get Persi st ent Capabl eCol | ecti onOf Webs() ;
* At this point we would have a collection of instantiated Wb objects.
* The next step would be to present the |list of available Wbs to the user
* through sonme U elenent (e.g. a nenu) so the user select the web of interest.
*/
menuWebs = new Menu("Webs");
menuWebSl i ces = new Menu("Wor kfl ows");
menuBoards = new Menu(" Cont exts");
for(lterator iter = webs.iterator(); iter.hasNext(); ) {
Web w = (Web) iter.next();
menuWebs. add(new Menul t en{w. get Nane()));
/1 getNanme method is defined in ATTACHVENT 2, page 12

~—

EE

The U el enent woul d have event-based nmechani sm such as a |istener that
automatically detect the users' selection. Upon reception of the event,
the application can automatically update its internal state. Specifically,
once a use selects a particular Wb, the variable currentUserWb can be
updated and the list of available Contexts (or Boards) in the Wb can be
retrieved and di spl ayed.
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menuWebs. addAct i onLi st ener (new Acti onLi stener () {
public void actionPerforned( AWEvent e) {
Menultem m = (Menul tem) e. get Source() ;
String webNane = m get Label ();
/'l the get WebByName nethod woul d iterate over the webs collection
/1 and return the right object
current User Wb = t hi s. get WebByNanme(webNane) ;
currentUserCtx = nul|;
current User WrkFl ow = nul | ;
/*
* W now have the a Wb object. The first step is to update the
* menus wWith the webslices
*
/
menuWebSl i ces. renoveAl | ();
menuBoar ds. removeAl | () ;
Col | ecti on<WébSlice> slices =
Col | ecti onFact ory. get Per si st ent Capabl eCol | ecti onOf WebSl i ces();
for(lterator iter = slices.iterator(); iter.hasNext(); ) {
WebSlice ws = (WebSlice) iter.next();
menuBoar ds. add( new Menul t em(ws. get Nanme()));

}
}
1
/*
* The next step is to add a listener to the menu of Workflows (webslices)
*/

menuWebSl i ces. addActi onLi st ener (new Acti onLi stener() {
public void actionPerforned( AWEvent e) {
Menul tem m = (Menul t en) e. get Source() ;
String webSliceNane = m getLabel ();
Col | ecti on<WebSlice> slices =
Col | ecti onFact ory. get Per si st ent Capabl eCol | ecti onOf WebSl i ces();
for(lterator iter = slices.iterator(); iter.hasNext(); ) {
WebSlice ws = (WebSlice) iter.next();
if (webSliceNane. equal s(ws. get Nama())) {
current User Wor kFl ow = ws;
}

currentUserCtx = null;

menuBoar ds. removeAl | () ;

/*

* W now update the menu with the appropriate list of contexts (boards)
*/

Li st boards = current User \Wb. get BoardsLi st ();

Il get BoardsLi st method is defined in ATTACHVENT 2, page 14
for(lterator iter boards.iterator(); iter.hasNext(); )

Board b = (Board) iter.next();

menuBoar ds. add(new Menul t enm(b. get Narme()));

}
IF
/*
* Finally, we add a listener to the nenu of Contexts (Boards)
*/

nmenuBoar ds. addAct i onLi st ener (new ActionLi stener() {
public void actionPerforned( AWEvent e) {
Menul tem m = (Menul ten) e. get Source() ;
String boardNanme = m getLabel ();
/*
* the get Boar dByNane nethod woul d iterate over the
* currentUserWeb's |ist of boards and return the right
* Board object corresponding to the boardNanme string
*
/
Board ol dCtx = current User Ct x;
current User Ct x get Boar dByNan*e( boar dNane) ;
if (oldCx !'= nuI I && ol dCt x. get Nane() != current User Ct x. get Name()) {
/1 The user changed contexts
current User Ct x. i nport Dat aFr onPar ent (curr ent User Wb,
current User Wor kFI ow) ;

~—

L A

At this point a particular U elenent that articul ates the context
shoul d be updated. For instance, a list of applications as well as
the list of data elenents that are avail able coul d be displ ayed
using the data provided by the accessor nethods fromthe Board d ass
such get All Dataltens(), get Al |l UpstreanDataltens() and get Al |l Appltens()
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| N
}
/*
*/
public Web get WebByName(String nanme) {
for (lLterator iter = webs.iterator(); iter.hasNext(); ) {

Wb w = (Web)iter.next();

i f (nane.equal s(w. geNane())) {
} return w,

return null;

}
/~k
*/
publ i c Board get BoardByName(String nane) {
Li st boards = current User Wb. get BoardsLi st ();
/'l getBoardsList method is defined in ATTACHVENT 2, page 14
for(lterator iter = boards.iterator(); iter.hasNext(); ) {
Board b = (Board) iter.next();

i f (name. equal s(b. geName())) {
) return b;

return null;

}
} /1 END- OF- CLASS
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Class: Board
import java.uti

import java.uti
import java.uti

|
import java.util.

|

|

| **

. Col | ection;

HashMap;

. HashSet ;
.lterator;
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* A Board represents a particular context that consists of a collection of data

* and applications.

Bui | di ng the exanpl e of workflow in ATTACHMVENT 2, we al so

* assunme that a Board contains a collection of individuals associated with the context

*/

public class Board {
/* the basic constituent elenents of a Board */
HashMap<String, Datal ten> data; // a hash table of data objects (e.g. files, emils, etc)

HashMap<Stri ng,
HashSet <Stri ng> users;

String naneg;

Appl ten> apps;

/1 a hash table of applications

/1 a hash table of users associated with the context

/1 (follow ng the workfl ow exanpl e)

/* another set of elenents that might be useful are those data itens from upstream
* contexts in the workflow that that m ght be relevant to the current context

*/

HashMap<Stri ng, Dat al t en> upst reanDat a;

/**

* Constructor

* @aramthe nane of the Board

*/

public Board(String nane) {
thi s. nane = nane;
data = new HashMap<String, Datal tenm>();
apps = new HashMap<String, Appltem>();
users = new HashSet<String>();

upstreanDat a
}
/

*

= new HashMap<String, Datal tenp();

* As users nove across contexts,

* upstream cont ext

* Board's parent nodes
* ASSUMPTI ON: error woul d generate sonme appropriate exception

*/

they might find the need to access data itens from

in the workflow. This method inports the data items fromthe

public void inportDataFronParent (Wb w, WebSlice ws) {
if (wcontains(this)) { // we only do work if this Board belongs to the Wb
/1 method defined in ATTACHVENT 2, Wb cl ass, page 13

pr ogr esses.

* %k ok Ok F

/*

* get the set of boards that are part of the workfl ow of interest as
* represented by the webslice
*/

Board[] boardslnWs = ws. get Boards();
/1 method defined in ATTACHVENT 2, WebSlice class, page 18

/*
* get the list of

*/

the parents of the current board.

Set <Boar ds> parents = w. getParents(this);

/1 nmethod defined
/*

in ATTACHVENT 2, Wb cl ass, page 14

* we inport data fromthe parents that are in the webslice

*/

for(int i=0; i < boardslnWs.|lentgh()) {

if (parents.contains(boardslnWs[i]))
Col l ection dataTol nport = boardslnWs[i].getAll Dataltens();
for(lterator iter = dataTolnport.iterator(); iter.hasNext();) {

Dat
if

Thi s method transf

data itens of the board.
ASSUMPTI ON:  error woul d generate some appropriate exception

altemditem = (Datalten)iter.next();
(!'upstreanDat a. cont ai nsKey(ditemid)) {
upstreanData. put(ditemid, diten);

A particular data itemm ght nove fromcontext to context as the workfl ow

er an inported data iteminto the permanent set of

6
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public void transferDataltenDataltem d)

}
/*

{
if (!data.containsKey(d.id)) { data.put(d.id,d); }

* As described in ATTACHVENT 2, a particular workflow could be nodified such that
* two interrelated Boards (e.g. A->B->C->D) are nerged into a conbi ned context
*

(e.q.

A->B/ C->D). This nmethod acconplishes such operation.

* ASSUMPTI ON: error woul d generate sonme appropriate exception

*/

public void nerge(Board src) {
/*

}
/*

* we start by nmerging the data itens

*/

Col l ection dataToMerge = src.getAl |l Dataltens();

for(lterator iter = dataToMerge.iterator(); iter.hasNext();) {
Dataltemditem = (Dataltem)iter.next();
if (!data.containskey(ditemid)) { data.put(ditemid,diten); }

}

/*

* 2nd, we nmerge the list of applications available in this context

*/

dat aToMerge = src.getAll Appltens();

for(lterator iter = dataToMerge.iterator(); iter.hasNext();) {
Appltemditem = (Appltemiter.next();
if (!apps.containskKey(ditemid)) { apps.put(ditemid,diten); }

}
/*
* Finally, we nmerge the set of users associated with the context
*
/
for(lterator iter = src.getAllUsers(); iter.hasNext();) {

String user = (String)iter.next();
users. add(user);

* accessor net hods

*/

public String getName() {

b
publ i
b
publ i
yoo
publ i
yoo
publ i
poo
publ i
yoo
publ i
b
publ i
yoo
publ i
yoo
publ i
yoo
publ i
yoo
publ i
yoo
publ i

yoo
publ i

C

Cc

Cc

Cc

Cc

Cc

C

Cc

C

Cc

C

Cc

return this.nane;

voi d addDatal tem(Dataltemd) {
data. put(d.id,d);

voi d renoveDatal tenm(String did) {
dat a. remove(di d);

voi d renoveDataltem Dataltemd) {
dat a. remove(d.id);

Col | ecti on<Dataltenr get Al |l Dataltens() {
return data.val ues();

Dataltem getDatalten(String did) {
return data. get(did);

bool ean hasDatalten(String did) {
return data. contai nskey(did);

bool ean hasDatalten(Dataltem d) {
return data. contai nskey(d.id);

Col | ecti on<Dat al tenr get Al |l UpstreanDataltems() {
return upstreanDat a. val ues();

voi d addAppl tem( Appltem d) {
apps. put(d.id,d);

voi d renoveAppltem(String did) {
apps. renmove(did);

voi d renoveAppltem Appltemd) {
apps. remove(d.id);

Col | ecti on<Appltenr get Al l Appltems() {
return apps. val ues();

Appltem get Appltem(String did) {
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return apps. get (did);

}
publ i c bool ean hasApplten(String did) {
return apps. contai nsKey(did);

}
publ i c bool ean hasApplten(Appltemd) {
return apps. contai nskey(d.id);

}
public void addUser (String uid) {
users. add(ui d);

}
public void renmoveUser(String uid) {
users. renove(uid);

}
public lterator<String> getAll Users() {
return users.iterator();

}

publ i c bool ean hasUser (String uid) {
return users. contains(uid);

}

} //END- OF- CLASS
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FOREWORD

Broad Agency Announcements (BAA) and Program Research and
Development Announcements (PRDA) are popular mechanisms for procuring
basic and applied research as well as advanced technology development at the
Air Force Research Laboratory (AFRL). This guide was prepared in an effort to
provide industry as well as educational and nonprofit organizations with the
important aspects of the BAA/PRDA process. A team of Government
professionals who consulted with various Industry representatives prepared it. It
is hoped that by better understanding the process, there will be less frustration in
the overall proposal preparation. Likewise, better proposals will save time for our
Government teams and ease their frustration as well.

Additionally, Wright Research Site is fully committed to engaging in electronic
commerce aimed towards paperless acquisition. This guide reflects that
commitment by including new procedures focused on conducting business
electronically to the maximum extent practicable.

Keep in mind that this is a guide. While we have tried to thoroughly explain
the process, regulatory guidance often requires us to change our procedures.
You are encouraged to contact the points of contact, both technical and
contracting, listed in the synopsis to obtain the latest information.

We share a common goal with industry to provide the best possible
research and development efforts to the Air Force. We hope this guide makes it
easier to achieve this goal by facilitating the overall BAA/PRDA process,
especially for newer and less-established firms. We welcome any comments or
suggestions you may have for improving on the contents of this guide. Please
address them to Mr. Nicholas Zindorf, Det 1 AFRL/PKC, 2310 8™ Street, Area B
Building 167 Wright-Patterson AFB, OH 45433-7607,; E-mail
nicholas.zindorf@wpafb.af.mil.
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GLOSSARY

AFMCFARS: Air Force Materiel Command Federal Acquisition Regulation

Supplement. This and other Federal Acquisition Regulations can be viewed at
http://farsite.hill.af.mil/\VFafmca.htm.

Assistance Instruments: See Chapter 6 for definition.

Commerce Business Daily (CBD): The public notification media by which U.S.
Government agencies identify proposed contract actions and contract awards. The CBD
publishes a new edition every business day. BAA/PRDA synopses are published in this
document (website: http://cbdnet.access.gpo.gov/) and provide a direct link to the Electronic
Posting System where the announcement is published in full.

Contract Negotiator: Term used interchangeably to include the Contracting Officer or
Contract Negotiator. Be advised, however, that only a Contracting Officer is warranted
to obligate the Government. Regulations specify several other functions that must be
performed by a Contracting Officer.

Cooperative Agreement: An assistance instrument in which there will be substantial
involvement between the Government and the recipient to perform basic research,
applied research, and advanced technology development. A cost-sharing arrangement
may be required.

Department of Defense Grant and Agreement Regulations (DODGARS):
Regulations that pertain strictly to grants and cooperative agreements. DODGARS
(http://web7.whs.osd.mil/pdf/32106r/32106r.htm) does not pertain to other transactions.

Electronic Posting System (EPS)[now called FedBizOps]: A government-wide
electronic posting system that allows government buyers to post notices of
procurements directly on the Internet. Click on http://www.eps.gov/pilotGenerallnfo/eps_exec.htm
for background information and a description of the program in detail. Interested
offerors can view and download notices and solicitations from this site.

Government Furnished Property/Facilities/Data (GFP/F/D): Property/ facilities/data
owned by the Government that is furnished to a contractor that needs these items to
perform the contract. GFP also includes property that a contractor acquires with
contract funds during contract performance.

Grant: An assistance instrument under which the Government provides assistance to a
recipient (college/university/non-profit organization) used for basic or applied research.
There is no substantial Government involvement.

Other Transactions for Research: An assistance instrument under which the
Government provides assistance to a recipient (can be a single contractor or a team of
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contractors) to transfer something of value to the public sector. Substantial Government
involvement and 50/50 cost sharing are required.

Other Transactions for Prototype under Section 845: A non-contractual instrument
used for prototype development relevant to a weapon system or weapon. This type of
Other Transaction is for the acquisition of goods and services for the direct benefit of
the government where cost sharing is not required

Project Engineer (PE): Term used interchangeably to include an AFRL Project
Engineer, Project Manager, Program Manager, Scientist, Senior Scientist or Contract
Monitor. Individual responsible for overseeing/managing a Science & Technology (S&T)
project.

PRDA/BAA Announcement: The announcement posted on the Electronic Posting
System website http://www.eps.gov/ that sets forth the requirements of the program effort
and due date for proposals. The EPS website is linked from our website in Current
Contracting Opportunities http://www.wrs.afrl.af.mil/contract/ .

Statement of Work (SOW): The document that captures the technical content of the
contractual effort and incorporated into the contract. The contract may incorporate
portions of the offeror’s technical proposal instead of a formal SOW.

Synopsis: An individual BAA/PRDA notice published in the Commerce Business Daily
(CBD). Can also be used to announce awards, provide information on future contracting
actions, etc.

Technology Investment Agreement: A class of assistance instruments used to carry
out basic, applied and advanced research projects, and the research is to be performed
by for-profit firms or by consortia that include for-profit firms. A 50-50 cost sharing
arrangement is required.

Wright Research Site (WRS): Reference to the geographical location of five Air Force
Research Laboratory (AFRL) Technology Directorates: Air Vehicles (VA), Materials
(ML), Propulsion (PR), Human Effectiveness (HE) and Sensors (SN) at Wright-
Patterson AFB.
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CHAPTER 1

BAA/PRDA PROCESS OVERVIEW

DEFINITION

a. The distinction between a Broad Agency Announcement (BAA) and Program Research and
Development Announcement (PRDA) is at best subtle or occasionally even transparent. Though the
contracting method is likely to be very similar, generally speaking the difference is outlined in bold in
the two following paragraphs. Definitions for these types of research are located in DFARS 235.001.

b. A BAA s a publication in the Commerce Business Daily and the Electronic Posting System (EPS) of a
competitive selection for basic and applied research where the research is not related to the
development of a specific system or hardware procurement. A BAA is general in nature identifying
areas of research interest, including criteria for selecting proposals, and soliciting the participation of
all offerors capable of satisfying the Government's needs. The BAA technique is used when
meaningful proposals with varying technical/scientific approaches can be reasonably anticipated.

c. A PRDA s a publication in the Commerce Business Daily and the EPS of a requiring activity's interest
in new and creative research or development solutions to scientific or engineering problems, with the
intent to solicit competitive proposals. A PRDA may be an appropriate contracting method for applied
research and advanced technology development that has general application and is not system
specific (e.g., not related to the development of a specific weapon system or a specific hardware
development effort). The PRDA is an Air Force-developed procedure that pre-dates the BAA and is
not used by other agencies.

PURPOSE

BAA and PRDA techniques will be used to the maximum extent consistent with applicable regulations and
procedures. They are not intended to replace existing contracting procedures where a technical
requirement can be sufficiently defined for solicitation. BAAs and PRDAs should be considered when the
Government desires new and creative solutions to problem statements and/or advances in knowledge,
understanding, technology and state-of-the-art. The Government must be able to state its objectives in
terms of areas of need or interest rather than specific solutions or outcomes. Development of prototype
hardware may be pursued under either technique; however, such development must demonstrate a
particular technical approach or solution. It should not be for the purpose of acquiring specific hardware
that has already been defined or developed by the Government.

a. BAAs: BAAs are used for basic research and applied research in broadly stated areas of scientific
study and experimentation directed towards advancing the state of the art. BAAs will not be used for
research efforts related to specific weapon systems or hardware development.

b. PRDAs: PRDAs are intended for applied research and advanced technology development that
has general application and is not system specific (e.g., not related to the development of a specific
weapon system or a specific hardware development effort).

TRENDS

a. Both BAAs and PRDAs are used far more extensively in Science and Technology (S&T)
acquisitions than formal Requests for Proposal (RFPs) because of their flexibility. This practice is
expected to continue. In addition, the Air Force Materiel Command’s (AFMC) goal for the year 2000 is to
have paperless acquisitions. This initiative will introduce a new trend for Wright Research Site (WRS)
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Contracting of synopsizing in the CBD (both electronic and hard copy) a notice of the announcement. The
electronic CBDNet provides an Internet link to the Electronic Posting System (now termed FedBizOpps)
website http://www.eps.gov/ where the announcement is posted in full. Consistent with FAR 5.102(a)(7)
WRS intends to employ the solicitation process via the electronic medium.

b. The Air Force Research Laboratory (AFRL) makes awards under BAAs issued by other
Government agencies such as Defense Advanced Research Project Agency (DARPA), Defense Logistics
Agency (DLA), etc., provided these agencies follow established BAA guidelines as required by the
Federal Acquisition Regulation (FAR).

ADVANTAGES OF THE BAA AND PRDA PROCESSES

The BAA/PRDA process offers several advantages over other competitive acquisition processes.
Advantages include:

1. BAAs/PRDASs encourage creative and unique ideas by giving offerors the flexibility to propose
solutions to stated Government technical areas of interest or problems.

2. Offerors may respond to all or part of the areas of interest or problems in the announcement.
Offerors should contact the Project Engineer if they are considering proposing to only a part of the
announcement requirements.

3. The Government may choose to procure all or part of an offeror’s proposal. The Government also
has the flexibility to determine the appropriate instrument (e.g., contract, grant, cooperative agreement,
technology investment agreement or other transaction).

4. The offeror defines the Statement of Work (SOW) in accordance with the proposed solution to the
Government-stated technical areas of interest or problems.

5. Government technical focal point may communicate with offerors until the technical evaluation is
finalized.

6. Acquisition time is reduced.

BAA/PRDA PROCESSES

a. Open-Ended A BAA or PRDA may be published to allow white papers or proposals to be submitted
within a specified period. Initial offers generally are brief descriptive white papers or abstracts, but may
also be full technical and cost proposals. Submissions are reviewed/evaluated as received during the
period that the solicitation is open. Offerors that submitted white papers may be invited to submit full
technical and cost proposals. Some open-ended BAAs/PRDAs allow white papers or proposals at any
time during the solicitation period while others may specify incremental due dates during the period the
announcement is open.

b. Single-Step The single-step process is used to request full technical and cost proposals by a single
date published in the CBD announcement. Proposals are evaluated immediately subsequent to receipt of
the proposals by the evaluation team. This process is employed most frequently at WRS.

c. Two-Step. Under this process, potential offerors are invited to submit brief descriptive white
papers/abstracts and a rough order of magnitude (ROM) by a date specified in both the CBD notice and
the announcement. The Technical Evaluation Team evaluates these within a specific time period.
Offerors that submitted white papers found to be of interest may be requested to submit formal technical
and cost proposals by a specified date. Note, however, that any offeror may submit a full proposal even if
they were not requested to submit one. All proposals are then evaluated as a group. The two-step
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process reduces acquisition resources for both the Government and industry. It may be considered when
a large number of proposals are anticipated or to determine if further Government interest is warranted. If
further interest is not warranted, industry saves unnecessary bid and proposal costs and the Government
saves evaluation time

Alternatively, the team may decide that offerors not submitting a white paper will not be eligible to receive
an award. The requirement to submit a white paper to be eligible for award must have been stated in the
announcement. All proposals then are evaluated as a group.

d. Oral Presentations The Government may request oral presentations to substitute for, or augment,
written information. Use of oral presentations as a substitute for portions of a proposal can be effective in
streamlining the selection process. Oral presentations may be particularly useful in communicating
capabilities, past performance, work plans or approaches, staff resources, transition plans, and sample
tasks. Oral presentations may occur at any time during the BAA/PRDA processes described above.

The contractor will find specific information, including procedures, if oral presentations are requested in
the announcement. Areas to consider are: time limits, presenters, place and date of presentations,
evaluators, documentation requirements, how evaluation factors will be evaluated during the
presentations, etc. The following parts of the proposal may be requested in writing: Statement of Work
(technical information to be referenced in the proposal); resumes; representations and certifications; cost
or price proposals; and signed offer sheet. See FAR 15.102 for further information.

COMMUNICATION WITH THE GOVERNMENT

a. Laboratory technical personnel may continue to talk directly with offerors on a BAA/PRDA
acquisition to resolve questions and provide general program information until a purchase request is
received in the contracting office. Direct communications will operate in both directions, but questions on
status or the evaluation process often delay the acquisition. The offeror should initiate discussions only
when absolutely necessary. The following is prohibited:

Discussion of other offerors' proposals,

- Discussion of rating information, and

- Proposal revision during technical discussion.
b. In addition, questions outside the scope of the technical focal point, such as contract terms and
conditions or projected award schedule, should be referred to the Contracting Officer or Contract
Negotiator.
BAA/PRDA PROCESS FLOW
Attachment 2 depicts a BAA or PRDA single-step process. This flowchart is intended to give a general

overview of the steps involved in the overall process. Using a different method, such as the open-ended
or two-step process could alter the flow somewhat.
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CHAPTER 2
SYNOPSIS/ANNOUNCEMENT INFORMATION
GENERAL

Although funding requirements are never secure, AFRL only issues a BAA/PRDA announcement when
the Government is reasonably assured that funding will be available at the time of award. A notice is first
posted electronically in the CBDNet and EPS and subsequently published in hard copy in the CBD. The
notice published in the hard copy CBD represents the official notification to prospective offerors of a
potential Air Force acquisition. It constitutes the only notice of the acquisition, and provides the Internet
web site address for accessing the actual solicitation information. Attachment #1 to this guide is a sample
WRS BAA/PRDA CBD notice. The WRS web page also contains current contracting opportunities and
links customers to the EPS website, where the entire announcement is provided. No hard copy of the
web announcement will be published/issued/mailed. No solicitation (RFP) will be issued other than
what is provided at the specified web site, unless an amendment to the solicitation is issued. For any
amendments/revisions made to the BAA/PRDA announcement, a notice will be issued in the CBD which
will providing the Internet web site address for accessing the amendment.

ANNOUNCEMENTS

a. A BAA/PRDA Announcement outline may include the following:
1. ANNOUNCEMENT
2. INTRODUCTION

SECTION A: STATEMENT OF PROBLEM/OBJECTIVE
SECTION B: AWARD INFORMATION

SECTION C: PROPOSAL PREPARATION INSTRUCTIONS
SECTION D: BASIS FOR AWARD

SECTION E: OTHER INFORMATION TO OFFERORS

3. ORAL PRESENTATION INSTRUCTIONS

4. TECHNICAL SUPPLEMENTAL INFORMATION MODEL CONTRACT
5. REPRESENTATIONS AND CERTIFICATIONS

6. CONTRACT DATA REQUIREMENTS LIST (CDRL)

7. DD FORM 254

b. CBD Notice The sample BAA/PRDA CBD notice, reflected as attachment #1 herein, is printed in
the U.S. Government Procurements, Services, A, Research and Development section of the CBD. The
CBD announcement provides the purpose of the acquisition and identifies what area(s) of research or
what problem(s) need to be solved. It includes technical and contracting points of contact that can
provide additional assistance if needed. The CBD notice provides the web site (EPS) for the actual
BAA/PRDA announcement for offerors to access. Potential offerors are encouraged to make contact with
the listed individuals for possible clarifications via telephone, or in person; written requests should be
avoided if possible. The areas discussed below are those that usually generate the most questions from
potential offerors. Hopefully, the following paragraphs will clarify the information in the solicitation and
answer many potential questions.
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C. Announcement Revisions Changes to the BAA/PRDA announcement can only be made by
publishing a notice of the revision (amendment) in a subsequent CBD notice. The entire amendment is
published in EPS. Amendments to an announcement are used to extend proposal due dates or clarify
requirements. They may be used to change or modify existing minor technical requirements. A new
announcement may be issued and the old one canceled if the requirements change substantially.
Offerors should monitor all CBD issues subsequent to the original one, up to the time of the proposal due
date. Any notice of any amendment will appear in the same section of the CBD as the original notice.

d. Late Proposals The due date for proposals will be specified in the solicitation. As a minimum,
offerors will have 45 days to submit a proposal; longer times will be specified, if applicable. The proposal
due date is usually firm. Late proposals are only accepted if they comply with the provisions of FAR
clause 52.215-1(c)(3). Most WRS announcements specify a proposal due date (Single Step Process). If
it allows incremental due dates, the announcement is Open-Ended (see Chapter 1), and proposals may
be submitted by the specified increment(s). A proposal due date can only be changed through a formal
amendment of the announcement, which is published in a notice of the CBD and on the EPS website. In
addition, technical and cost proposals are due on the same date unless noted otherwise in the
solicitation. In the Two-Step Process, the late proposal rule may apply to both due dates, (1) the due date
for the receipt of the white papers/abstracts, and (2) the due date for the receipt of a formal proposal, but
it must be clearly stated in the solicitations for each.

e. Multiple Awards. Many announcements result in multiple awards. When applicable, the
announcement may specify a government-estimated level of effort anticipated for each contract award.
However, to allow for program flexibility, the Government may not provide a level of effort for each award,
but may instead indicate the total value of all awards anticipated. Occasionally, however, WRS may
award only a part or parts of a proposal rather than acquiring the entire proposal. In those instances, an
estimated level of effort or total contract value is not necessarily helpful.

f. Source Lists. Due to the nature of the BAA/PRDA process, the WRS contracting office does
not prepare a "source list" or "bidders list." Therefore, such a list is not available. Please do not request
one.

g. Availability of Reference Documents

Copies of specifications or Data Item Descriptions (DIDs) cited in the announcement may be
obtained at the Department of Defense Single Stock Point for Mil Specs and Standards website:
http://www.dodssp.daps.mil/. Their Help Desk phone number is 215-697-6257/6936.

Copies of the DOD Index of Specifications and Standards and Acquisition Management Systems and Data
Requirements Control List, DOD 5010.12-L, may also be ordered from this website. This site also provides access
to several data base systems for DOD-wide standardization document information management and other digital
libraries. Another website provides some of the DIDs that are commonly cited in WRS announcements:
http://www.mn.afrl.af.mil/public/dids/didshelp.html.
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CHAPTER 3
PROPOSAL PREPARATION
GENERAL

a. The technical/cost proposal submitted by an offeror in response to a BAA/PRDA is the only
vehicle available to the offeror for receiving consideration for award. The proposal must stand on its own
merit; only information provided in the proposal can be used in the evaluation process leading to an
award. The proposal should be prepared simply and economically, providing straightforward, concise
delineation of capabilities necessary to perform the work proposed. The technical proposal must be
accompanied by a cost/price proposal because cost and technical considerations are reviewed
simultaneously.

b. Proposals containing data that are not to be disclosed to the public for any purpose or used by
the Government except for evaluation purposes must include the following statement on their title pages:

The proposal or quotation includes data that shall not be disclosed outside the Government and
shall not be duplicated, used, or disclosed, in whole or in part, for any purpose other than to
evaluate this proposal or quotation. If, however, a contract is awarded to this offeror as a result
of, or in connection with, the submission of these data, the Government shall have the right to
duplicate, use, or disclose these data to the extent provided in the resulting contract. This
restriction does not limit the Government's right to use the information contained in these data if
they are obtained from another source without restriction. The data subject to this restriction are
contained on sheets (insert page numbers or otherwise identify the sheets).

Each restricted data sheet should be marked as follows:

Use or disclosure of data contained on this sheet is subject to the restriction on the title page of
this proposal or quotation.

C. In an effort to move toward paperless contracting, the cost and technical proposals may be
submitted via electronic means on computer disk or CD-ROM. Note, however, that a paper copy of each
proposal may also be required to be submitted with the electronic medium. Please refer to the individual
announcement instructions. Please note that classified information must NOT be transmitted via e-mail or
through the internet; however, if needed or required, classified information on computer disk or CD-ROM
must be handled in the same manner as classified paperwork. If proposals are not submitted on
computer disk or CD-ROM, they must be submitted in an original and a specified number of copies.
Format of the electronic submittals will be specified in the announcement.

d. The technical proposal checklist below is provided for your assistance to prepare your technical
proposal.
Note: Always compare the guide instructions with the announcement instructions as they may be

tailored for some projects. Tailoring may differ somewhat from the instructions herein. Should
that occur, you should comply with the announcement proposal preparation instructions.

PROPOSAL CONTENTS/CHECKLIST

PART | - Technical Proposal
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Cover Page
Table of Contents

Technical Approach
Background/Scope/Program Objectives
Program Plan

Technical Discussion
Program schedule (e.g., include tasking milestone chart(s))

Capabilities and Relevant Experience
Related Government/commercial contracts, previous or related IR&D work, etc.
Facilities/Resources
Resumes of Key Personnel
Management
Program Organization Chart(s)
Management Approach

Appendix

PART Il - Offeror Statement of Work

1.0 Scope
2.0 Requirements

NOTE: PLEASE USE THE DECIMAL NUMBERING SYSTEM ABOVE FOR SOW PROPOSAL
PREPARATION

PROPOSAL CONTENTS

PART | - Technical Proposal

a. Cover Page: The cover page should include the BAA/PRDA title and reference number, name and
telephone number for the principal points of contact (both technical and contractual), and any other
information that identifies the proposal. The cover page should also contain the proprietary data
disclosure statement, if applicable.

b. Table of Contents: Include a Table of Contents immediately following the cover page.

c. Technical Approach

1. Background/Scope/Program Objectives: The technical proposal must convey an
understanding of the problems or limitations of the general technology area and the intended
application(s). It should be an overall summary of the technical issues addressed by the offeror’s proposal
without merely repeating the requirements. This should provide a vision of what will ultimately be
achieved and what solution this effort will produce.

2. Program Plan: The program plan should present an orderly progression of the technical
and management efforts to be performed. Upper and lower bounds should be placed on what will be
attempted or investigated within the confines of program funding. Some redundancy is inevitable but
should be used judiciously to stress key points.
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3. Technical Discussion: In this section, the offerors should provide technical detail and
analysis necessary to support the technical approach they are proposing. They must clearly identify the
core of the intended approach. If the offeror has a "new and creative" solution to the problem(s), that
solution should be developed and analyzed in this section. The proposal should include a risk
assessment of key technical, schedule or cost areas and their potential impact on the program. If
subcontractors are proposed, identify why selected and what tasks they are to perform. The offeror shall
reference/acknowledge all specified data items (in the contract data requirements list (CDRL)) that were
published in the announcement.

4. Program Schedule: The schedule represents the offeror's plan to perform the program
tasks in an orderly, timely manner. Provide each major task identified in the SOW as a separate line on
the program schedule chart. Provide a schedule of when the data item descriptions (DID) identified in the
announcement are to be delivered.

d. Capabilities and Relevant Experience
1. Identify related Government/commercial contracts/previous or related IR&D work

2. ldentify facilities/resources proposed for the effort

3. Identify and provide resumes of all key personnel (include key subcontract/consultant
personnel)

e. Management

1. Program Organization: Identify the program organization. Organizational charts may be
helpful in showing the structure of the program.

2. Management Approach: Identify management approach to assure contract completion (e.g.,
meeting schedule, cost and program goals).

3. Appendix(es): Appendices may include technical reports, published papers, and referenced
material in support of the offeror’'s proposal . Do not provide commercial product advertising brochures.
Please be aware that these may be included in the proposal page limitation. The individual
announcement may specify that limitation, so it is important to verify this in each BAA/PRDA.

PART Il - Offeror Statement of Work

a. The SOW developed by the offeror and included in the proposal may be incorporated into a binding
contract. Developing the SOW as a separate and distinct part of the proposal (Part 1) will allow us to
incorporate it with minimal time and effort. The proposed SOW must contain a summary description of the
technical methodology as well as the task description, but not in so much detail as to make the contract
inflexible. Do not include any proprietary information in the SOW. Contractors may request copies of our
contracts under the Freedom of Information Act; consequently, it is imperative that no company-sensitive
information be included in the SOW of the technical proposal.

b. The following is offered as a recommended format for the SOW. Begin this section on a new page.
Start your SOW at Paragraph 1.0.

1. 1.0 - Scope: This section includes a statement of what the program covers. This should
include the technology area to be investigated, objectives/goals, and major milestones for
the effort.

2. 2.0 - Requirements:
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(&) The work effort should be segregated into major tasks and identified in separately
numbered paragraphs (similar to the numbered breakdown of these paragraphs).
Each numbered major task should delineate by subtask the work to be performed,
including any cost-sharing work, and should be sequentially numbered

(b) The offeror must identify all reviews and when/where (identify by milestone or task)
they will be conducted.

(c) Any and all hardware/software to be delivered to the Government as a result of the
program must be identified.

NOTE: Always compare the guide instructions with the announcement instructions as they may
be tailored for some projects. Tailoring may differ somewhat from the instructions herein. Should
that occur, you should comply with the announcement instructions.

GUIDELINES FOR COST PROPOSALS

a. Adequate price competition, as defined in FAR 15.403-(c)(1), is normally anticipated on all BAA/PRDA
proposals submitted to DET 1 AFRL/PK. If it is later determined that adequate price competition does not
exist, and the threshold for a negotiated contract is expected to exceed $550,000 then the submission of
cost or pricing data may be required as defined in FAR 15.401. When cost or pricing data are required,
the contracting officer shall require the offeror to submit to the contracting officer (and to have any
subcontractor or prospective subcontractor submit to the prime contractor or appropriate subcontractor
tier) the following in support of any proposal:

The cost or pricing data.

(1) A certificate of current cost or pricing data, in the format specified in FAR 15.406-2,
certifying that to the best of its knowledge and belief, the cost or pricing data were
accurate, complete, and current as of the date of agreement on price or, if applicable,
an earlier date agreed upon between the parties that is as close as practicable to the
date of agreement on price.

(2) If cost or pricing data are requested and submitted by an offeror, but an exception is
later found to apply, the data will not be considered cost or pricing data as defined in
FAR 15.401 and will not be certified in accordance with FAR 15.406-2.

b. Cost Sharing: AFRL policy is that the Government will normally fully fund all R&D efforts with
appropriated funds. However, there may be occasions where an offeror might anticipate some
commercial or other form of additional benefit from participation in an AFRL project and may be willing to
share in the costs of the project. In such cases, the offeror will be requested to verify or otherwise
substantiate it and a cost sharing arrangement may be used. If so, a cost-sharing arrangement will be
incorporated in the resulting award. No type of federal funding may be used as a source for the
contractor's share of the cost. There are certain programs that may require cost sharing, such as
Manufacturing Technology, which statutorily require cost sharing. Certain types of assistance instruments,
such as Technology Investment Agreements or some Cooperative Agreements, may also require cost
sharing. On assistance instruments, however, some type of federal funding, such as IR&D, may be
appropriate or acceptable.

c. Cost Element Breakdown: Clear, concise and accurate cost proposals reflect the offeror's financial
plan for accomplishing the effort contained in the technical proposal. As a part of its cost proposal, the
offeror shall submit other than cost or pricing data in the format suggested by FAR 15.403-5(b)(1), or in
contractor’s format containing the information outlined below, together with supporting breakdowns. Al
direct costs (labor, material, travel, computer, etc.) as well as labor and overhead rates should be
provided by Government Fiscal Year (GFY; i.e., 1 Oct - 30 Sep). Following this narrative is an example of
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pricing information that may be required. The supporting schedules may include summary level
estimating rationale used to generate the proposed costs. Information such as historical cost information,
judgment, analogy to other similar efforts, etc. is generally accepted methods of projecting labor
expenditures. Purchase order history, catalog prices, vendor quotations, firm negotiated values,
engineering estimates, etc. are generally accepted methods of projecting material requirements. The cost
element breakdown(s) may include the following.

1.

Direct Costs: For direct inputs such as labor hours, material dollars, non-factored
travel costs, computer usage, etc. provide supporting documentation, by Government
fiscal year, (1 Oct through 30 Sep) such as:

Labor Hours by Category of Labor (by GFY year)
Labor/Overhead Rates by Category (by GFY year)
Overhead/Factor Base Identification

Breakout of Travel Computations

Kinds, Types, and Detailed Pricing of Materials

Amount and Kind of Computer Usage and How Costs Derived

Direct labor hours, with their applicable rates, must be broken out by Government
fiscal year and the bases used clearly identified. For material costs identify what will
be purchased and the basis for the estimated cost, e.g. vendor quote, engineering
estimate, etc.

Labor and Overhead Rates: The source of labor and overhead rates and all pricing
factors should be identified. For instance, if a Forward Pricing Rate Agreement
(FPRA) is in existence, that should be noted, along with the Administrative
Contracting Officer's (ACO's) name and telephone number. If the rates are based on
current experience in your organization, provide the history base used and clearly
identify all escalation, by year, applied to derive the proposed rates. If computer
usage is determined by a rate, identify the basis used and rationale used to derive
the rate.

Material/Equipment: List all material/equipment items with associated costs and
advise if the costs are based on vendor quotes, data and/or engineering estimates;
provide copies of vendor quotes and/or catalog pricing data.

Subcontractor Costs: Submit all subcontractor proposals and analyses with your
cost proposal. If the subcontractor will not submit cost and pricing information to the
offeror, this information must be submitted directly to the Government for analysis.
On all subcontracts and interdivisional transfers, provide the method of selection
used to determine the subcontractor and the proposed contract type of each
subcontract. An explanation shall be provided if the offeror proposes a different
amount than that quoted by the subcontractor.

Special Tooling or Test Equipment: When special tooling, and/or test equipment is
proposed, attach a brief description of said items and indicate if they are solely for the
performance of this particular contract or project and if they are or are not already
available in the offeror's existing facilities. Indicate quantities, unit prices, whether
items are to be purchased or fabricated, whether items are of a severable nature and
the basis of the price. These items may be included under Direct Material in the
summary format.

Consultants: When consultants are proposed to be used in the performance of the

contract, indicate the specific project or area in which such services are to be used.
Identify each consultant, number of hours or days to be used and the consultant's

10
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rate per hour or day. State the basis of said rate and give your analysis of the
acceptability of the consultant's rate.

7. Facilities Capital Cost of Money: If Facilities Capital Cost of Money is claimed, a

properly executed DD Form 1861 is required in support of the dollars proposed.

If an offeror takes exceptions to the requirements called out in the announcement (e.g., base support,
Government-furnished property (GFP), CDRLS), these should be clearly stated in the cost proposal.

11
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CHAPTER 4

WHITE PAPER/PROPOSAL EVALUATION

WHITE PAPER EVALUATION:

If the Two-Step process (see Chapter 1) was used, offerors will be required to submit a white paper or
proposal abstract. The evaluation team will evaluate the white paper to determine its overall technical
value and interest to the Government. Offerors that submitted white papers found to be of interest may
be requested to submit formal technical and cost proposals by a specific date. However, offerors may still
submit a full proposal on any white paper even if they were not requested to do so.

PROPOSAL EVALUATION:

Proposals are evaluated solely on the criteria published in the announcement. The proposal must stand
on its own merit as submitted. During the technical evaluation, the Government technical point of contact
may initiate a request for technical clarification. Refer to Chapter 1 in the paragraph entitled
COMMUNICATION WITH THE GOVERNMENT, for a further explanation of this difference. Once a
purchase request has been submitted to the contracting office, all other contacts must be made through
the CO or assigned Contract Negotiator. The technical point of contact will refer any contractor's
guestions to the CO after the request has been initiated.

EVALUATION OF ORAL PRESENTATIONS:

Offerors may be required to present part or all of their proposals orally (See Chapter 1, in the section
entitled Oral Presentations). This would consist of a briefing format where the offeror would present their
proposal to the evaluation team. Specific requirements for oral presentations may vary with each
announcement so offerors must read the proposal preparation instructions carefully. Submission
of presentation slides will normally be required at time of any written proposal documents. Offerors are
usually given a specific amount of time to present their proposal and/or a maximum number of charts that
they can present. Since communications are allowed during the evaluation, members of the evaluation
team will usually be permitted to ask questions. The questions will be for clarifications or further
explanation only, as the evaluation team is not allowed to provide feedback (positive or negative) to the
offeror during the presentation. The offeror will usually be given the option of answering the question
immediately or providing the answer at a later time. The evaluation team will base their evaluation on the
content of the presentation and not on the “polish or style” of the presentation. As mentioned in Chapter
1, some written information may still be required and advance copies of the presentation charts are
usually required. If presentation slides have also been submitted, no changes, other than administrative,
are permitted. Cost proposals are usually not included in the oral presentation. As stated in the
paragraph above (PROPOSAL EVALUATION), the entire proposal (written portions and those portions
that are orally presented) will be evaluated solely on the criteria published in the announcement and the
proposal must stand on its own merit as presented/submitted.

12
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TECHNICAL CLASSIFICATIONS:

The technical evaluation will classify proposals into three categories as required by AFMC FAR
Supplement 5335.016-90(d.2). See AFMC FAR Supplement 5335.016-90(d.2) for definitions of the
categories.

AWARDS:

a. Multiple Awards and Flexibility in Awards made:

Under the BAA/PRDA method, multiple awards are generally made based on the quality of the proposals
and availability of funding. Occasionally, the AF may be interested in buying only a certain portion (or
portions) of a proposal. The BAA/PRDA method provides the flexibility to make an award for only those
portions or tasks of the proposal that are of interest to the Government. You will be notified in writing if
the Government intends on making an award based on your proposal. The notification will indicate if all
or only portions of your proposal will be included in the award.

b. Sequence of Awards:

In most BAAsS/PRDASs, awards are usually made to Category | proposals prior to awards being made to
any Category Il proposals. However, because of the uniqueness of the BAA/PRDA evaluation process, it
may be the case that while your overall proposal may be ranked in Category Il (or even Category Ill) a
certain part of the proposal may be ranked Category | or Il. In this case the flexibility of the BAA/PRDA
process (mentioned in paragraph a.) will allow the Government to make an award for that portion of your
proposal that is of high interest to the Government. It may also be the case that another division of the
laboratory or even another agency may be interested in your proposed approach (or a portion of the
proposal) and provide funds to make an award for your effort. Once again, the flexibility of this process
allows us to make awards in these instances. In fact, the BAA/PRDA notification letter to Category | and
Il offerors states; "If additional funds become available and you are considered for an additional award,
you will be contacted to confirm your continued interest and to discuss the currency of your proposal”.
Category lll proposals, with the exception of certain parts of the proposal (as described above) essentially
have no chance for award.

USE OF OUTSIDE CONSULTANTS FOR EVALUATION:
All BAA/PRDA proposals are evaluated by Government personnel or as otherwise specified in the

announcement. In some cases, when the necessary expertise cannot be found within the Government,
outside consultants may be included on the evaluation team. This will be indicated in the announcement.

13
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CHAPTER 5

TECHNICAL AND COST NEGOTIATIONS

NOTIFICATION OF SELECTION

a. Type of Arrangement: The period between selection of the proposal(s) and award(s) requires a
coordinated effort among WRS technical and contracting personnel. The team works to award the best
possible cost and technical arrangement. The contracting officer works with the other team members to
determine the appropriate award vehicle and pricing arrangement. Choices include contracts or
assistance instruments (grants, cooperative agreements, technology investment agreements and other
transactions). Information concerning these types of arrangements is available from the contracting
officer.

b. Notification: Once the evaluations are completed, the offerors selected for negotiation are notified.
The Government negotiator may verbally notify those offerors of their selection and discuss any further
actions they must take. This telephone conversation will be confirmed in writing. In lieu of a telephone
call, the negotiator may send a letter notifying those offerors whose proposal was selected for negotiation.
The letter will include further instructions, a model contract/instrument, and a set of Representations and
Certifications (contract only) that must be completed by the offeror. The model contract/instrument
provides the basis for negotiations on all award requirements, terms, and conditions. If the offeror takes
exception to any requirements, these must be specifically identified in the reply to the negotiator. The
reply must include the completed Representations and Certifications and all information required by the
Government.

C. Model Contract: If the posted announcement contains a model contract, one will not be
forwarded with the notification letter. If any clause changes are affected, the Government negotiator will
identify them to the offeror. The offeror should within its initial proposal submittal address any exceptions
to terms and conditions of the model that was posted on the web.

d. RDSS/C: If the determination is to negotiate a contract, the contracting officer (CO) must also
consider whether to award a contract using the Research and Development Streamlined
Solicitations/Contract (RDSS/C) format. Information on RDSS/C can be found on http://www.rdss.osd.mil/.
This format includes clauses only at the Federal Acquisition Regulation (FAR) and Department of
Defense FAR (DFARS) level, except for a small set of local procedures, such as access to Air Force
installations, or base support requirements. There are several factors the CO must consider, such as the
type contract, multiple unique clauses, etc.

e. Updated Price Proposal/Information: The notification letter may instruct the offeror to respond with
either an updated price proposal or additional pricing information that should accompany it. An offeror
also may elect to update a proposal to reflect current costs. The offeror is required to submit information
on only those elements that have changed from the original proposal. A new complete cost proposal is
not required.

f. Technical Proposal Changes: Normally, if the Government technical evaluators need any
clarifications, the Project Engineer or CO/Negotiator will contact the offeror before completion of the
evaluation and issuance of the notification letter. However, a proposal may be selected for negotiations,
although additional technical data is still required. If this occurs, the Government negotiator will request
any technical documentation needed.

g. Buying Part Versus All: Normally, an entire proposal effort is purchased; however, a WRS
Technology Directorate (TD) will sometimes be interested in acquiring part of a proposal. This is one

14
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reason the announcement proposal instructions require offerors to write a technical SOW in the form of
separate tasks. It facilitates evaluation, provides an easy way to select the desired tasks, and facilitates
cost trackability by task. If a WRS TD decides to buy only part of a proposal, the notification letter may
request the offeror to revise the price proposal to reflect only what will be purchased.

h. Clearance Review: After the Government has received all the information and documentation
requested by the announcement, the Government will evaluate that information. The Government
negotiator will obtain offeror rate information from the contract administration or Defense Contract Audit
Agency (DCAA) office in order to develop a Government price negotiation position. The Government
negotiator will also develop the Government position on any other issues subject to negotiation (e.g.,
SOW, technical considerations, terms and conditions, etc.). This Government position is then provided to
the CO for clearance review and, depending on the value of the proposed effort, forwarded to a
Clearance Approval Authority (CAA). After review, the CAA approves the clearance and authorizes the
negotiator to begin negotiations. The Government negotiator then contacts the offeror to begin
negotiations.

NEGOTIATIONS

a. Technical: Any unresolved technical issues, such as the SOW, will normally be negotiated first.
Typically, negotiations involve specific language issues or determining Government needs versus effort
proposed. In most cases, the negotiator will request the offeror's SOW once the technical tasks or issues
are agreed upon. It is important to resolve these matters as quickly as possible to avoid numerous
iterations of the SOW by both the offeror and the Government. Most of these negotiations are conducted
via telephone and supplemented by either telefax or E-mail. If many complex issues arise, the
Government negotiator may request face-to-face meetings to resolve them.

b. Terms and Conditions: Any exceptions, changes, or additions to the model contract/instrument
should be clearly identified and justification should be provided for each. Some may affect pricing or
technical considerations (e.g., limited and restricted rights, licensing agreements, or royalties) and should
normally be resolved before negotiating cost and fee/price. If the RDSS/C format is determined the best
to use, there will likely be few, if any, exceptions allowable to the clauses.

C. Cost and fee (if applicable)/Price should be negotiated last. If rates, factors, or other cost
elements change during the course of negotiations, the Government negotiator must be informed as
quickly as possible to preclude any delays. The offeror may be asked to document these changes. To
expedite negotiations, this information should be sent via telefax if it is not too voluminous. The great
majority of BAA/PRDA actions will likely result in adequate price competition based on the FAR criteria
The contracting officer is responsible for evaluating the reasonableness of those offered prices. The
analytical techniques and procedures employed mean to ensure that the final price is fair and reasonable.
The complexity and circumstances of each acquisition will determine the level of detail of the analysis
required. FAR 15.404-1(d) requires that cost realism analysis be used on all cost reimbursement
contracts to determine the probable cost of performance of the offeror. That cost may not necessarily
coincide with the offeror’'s. Additionally, the government also performs a risk assessment. In that regard,
the assessed risk should be commensurate with the fee. If the proposed and government assessed fee
differ, then fee, like cost, will be negotiated.

d. Early Effective Date: Occasionally, circumstances arise within a peculiar program that may
result in the offeror requesting an early effective date. An early effective date involves an offeror agreeing
or requesting to start work on an award after the successful conclusion of negotiations, but without
issuance of a signed award. The offeror assumes all risk in this situation. AFMC FAR Supplement
5304.190 requires that if there is no contract, all incurred costs shall be at the offeror's risk and not
allowable on any Government contract. The offeror must weigh the benefit of starting an effort with an
early effective date against the possibility that a contract will not be awarded. If the Government agrees
to an early effective date, the CO will confirm the negotiated date in writing along with the provision of
total cost risk assumption in the event that no award is issued. When the award is forwarded for
signature, the early date the parties agreed to will be placed in the "Effective Date" block of the contract,
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which acknowledges allowability of the costs incurred prior to the offeror and CO signatures reflected on
the document. Otherwise, the effective date is the mailing date. On assistance instruments, recognition
of some pre-award costs may be acceptable and negotiated with the grants officer; however, costs which
pre-date the announcement cannot be recognized.

e. Agreement: Once negotiations have been concluded, the Government negotiator will ask the
offeror to confirm the negotiations in writing. The confirmation should include the cost and fee or price,
and any terms and conditions agreed to (e.g., phase cost and fee, SOW changes, contract clause or
instrument article exceptions, Small Business Subcontracting Plan, etc.). For an effort where the
contracting officer determines there was not adequate price competition, if the total price of the contract
reaches the regulatory threshold, the offeror must furnish to the Government a Certificate of Current Cost
or Pricing Data as soon as possible following negotiations. While the offeror prepares this
documentation, the Government negotiator initiates the contract preparation process.

f. Document and File Preparation: Once negotiations have successfully concluded, the
Government negotiator begins to prepare the document and contract file for award. The file and
document are submitted to the government legal office for their review.

g. Offeror Signature: Often the negotiator may submit the contract for legal review and contractor
signature simultaneously. In this case the negotiator may ask the contractor to withhold signature until
completion of that review. Any exceptions taken should be immediately brought to the attention of the
Government negotiator via telephone for resolution prior to signing and forwarding the document.
Without this initial contact, signing the document contingent upon making any excepted changes will
needlessly cause delay of the award, particularly if it is a condition that the Government finds
unacceptable. Any changes agreed to will be reflected in the final document.

h. CO Signature and Distribution: After the contractor has signed and returned the document, the

CO signs the contract and the document is distributed. If it exceeds five million dollars, by regulation the
CO must wait three days for public announcement of the award before distribution can be made.
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CHAPTER 6

ASSISTANCE INSTRUMENTS INFORMATION

BACKGROUND

An award may be made from a BAA or PRDA announcement in the form of a grant, cooperative agreement, TIA
or other transaction rather than a contract. These are known as "Assistance Instruments." Assistance
Instruments (Al) are appropriate when the goal of the acquisition is to provide assistance by transferring a thing
of value (such as money or government facilities) to accomplish a public purpose. On the other hand, a FAR
contract is usually more appropriate when the goal of the acquisition is the purchase of goods or services for
the direct benefit of the government. An Al, while legally termed a contract, is not subject to FAR. There are
three basic kinds of Al's: (1) Grants, (2) Cooperative Agreements (CA) and (3) Other Transactions (OT) for
Research. There is a new, very flexible class of agreements called Technology Investment Agreements (TIAS)
that may be either a CA or OT, depending on the patent language contained in the document.

GENERAL

Al's differ from contracts in that they are usually more streamlined and less complex. Als establish a
“partnership” between the government and the recipient rather than a “buyer/seller” relationship that is common
with a FAR contract. A grant does not require substantial Government involvement, where a CA or OT for
research does require substantial Government involvement. Substantial Government involvement is defined as
involvement, of a technical nature, over and above the normal program management functions. Al's are similar
to contracts in that they both require basic cost and technical proposals (including the requirement for a
proposed SOW) as well as negotiation and agreement on terms and conditions. They differ in that agreement
is reached on an estimated budget rather than a fair and reasonable price. The DOD Grant and Agreement
Regulations (DODGARS) is the guidance for grants and cooperative agreements. TIAs and other transactions
are governed by separate DDR&E issued guidance. The web site for the DODGARS is
http://web7.whs.osd.mil/pdf/32106r/32106r.htm. This web site also provides guidance and directions on
Department-wide policies and procedures applicable to the award and administration of DOD grants,
cooperative agreements and other transactions for research. Another web site that may be helpful on Al
information includes http://www.wrs.afrl.af.mil/contract/grants.htm.

WHEN A GRANT IS AWARDED

Grants are normally awarded for basic and applied research efforts. They are intended to be used when
the end objective is to advance the state of knowledge in an area of science or technology; to find a
solution to a specific problem; or to achieve improved performance or reduce cost where no specific end
result or product, other than documentation, is required. With a grant, there is not substantial involvement
required between the government and the recipient. Any hardware involved would be for demonstration
or proof-of-principle purposes only. The award of a grant must meet several other requirements in
addition to the above. A grant must provide to the Government, as a minimum, a paid up license and
march-in rights in patents. The following characteristics apply to a grant award:

a. Primarily awarded to educational or non/profit organizations.

b. Classified information is usually not involved.

C. There is no fee or profit.

d. DOD Grant and Agreement Regulations (DODGARS) does apply.

e. Substantial involvement between the government and recipient is not required.
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f. Not subject to the terms of a procurement contract.
WHEN A COOPERATIVE AGREEMENT IS AWARDED
CA's are normally awarded for basic research, applied research, or advanced research or development
efforts. A CA will require substantial involvement between the Government and the Recipient. A cost-
sharing arrangement may be required. A CA must provide to the Government a paid up license and
march-in rights in patents. The following characteristics apply to a CA award:
a. Used when a contract and grant has been determined inappropriate.

b. Substantial involvement between the government and recipient is required.

¢. Paid up license and march-in rights in patents must be obtained. Government Purpose Rights in
Data usually is obtained.

d. There is no profit/fee.
f. Cost-share may be required and it may consist of other than cash; IR&D cost sharing allowable.
g. Not subject to the terms of the Federal Acquisition Regulation.

h. DODGARs does apply.

WHEN AN OTHER TRANSACTION IS AWARDED

An OT for research is used when it has been determined that a contract, grant, or CA is not appropriate.
OT's are undefined legal instruments. An OT created under 10 U.S.C 2371 may only be used for
purposes specifically authorized by law such as for basic, applied and advanced research. A 50/50 cost-
share is required unless waived. The Government does not require paid up license and march-in rights in
patents. An OT will require substantial involvement between the Government and the Recipient. The
following characteristics apply to an OT for research award:

a. Paid up license and march-in rights in patents not required.

b. 50/50 cost sharing is required unless waived.

c. Not subject to the terms of a procurement contract.

d. DODGARSs does not apply to OT's.

e. Substantial involvement between the government and recipient is required.
WHEN A TECHNOLOGY INVESTMENT AGREEMENT (TIA) IS AWARDED
A TIA is a class of assistance instrument that may be either a CA or OT depending on the patent
language included in the agreement. This instrument is used for stimulation or support of basic, applied,
and advanced research, when it is appropriate to use assistance instruments and the research is to be
performed by a for-profit firm or a consortia that includes for-profit firms, particularly firms that traditionally
do not do business with the government. TIAs allow for flexibility in a number of areas that are often
barriers to participation by firms that normally do not do business with the government, including
standards for financial management systems, cost principles, and rights to technical data and computer

software. The following characteristics apply to a TIA:

a. Recipient must include a for-profit company.
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b. Used when a contract and grant has been determined inappropriate
¢. 50/50 cost share required unless waived.

d. Paid up license and march-in rights in patents may be required if TIA is determined to be a CA. Not
required if TIA is determined to be an OT for research.

e. There is no profit/fee.

f. Recipient may be a consortium (made up of multiple firms teaming together) that includes a for-profit
firm.

g. More flexibility in reporting requirements and payment procedures may be negotiated. Payment may
be made based on completion of technical milestones.

h. DDR&E guidance applies.
i. Substantial involvement between the government and recipient expected.
MODEL DOCUMENT AND NEGOTIATIONS

After determining that an Al is the proper vehicle for award and upon selection of the proper type of Al, a
model document will be issued to the recipient for review. The recipient should disseminate the model
document to all recipient team members, if a consortium arrangement is applicable, for review. The
recipient may be asked to provide back up cost information that substantiates the estimated budget for
the award and gives clear insight into the costs shared by each side. Therefore, a budget proposal for
the total program is required that provides a cost breakout of all recipient team members and/or
subcontractors, as applicable. Fact-finding will usually be necessary to allow the negotiator to obtain the
necessary information to evaluate the reasonableness of the costs proposed as well as the
reasonableness or any proposed cost share. Negotiations should involve all the team members, the
recipient team and government team, in order to communicate and finalize issues as expeditiously as
possible regarding budget and other terms and conditions.

OT FOR PROTOTYPE CREATED UNDER SECTION 845 OF PL 103-160
The use of an Other Transaction (OT) for a prototype project was authorized by Section 845 of PL 103-

160. This use of an OT is not considered an assistance instrument but rather an acquisition instrument.
It is used when there is prototype development involved relevant to a major weapon or weapon system.
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CHAPTER 7

POST AWARD
LETTER NOTIFICATION

The CO will notify Offerors whose proposals have not been selected for an award as soon as possible.
This natification will be via a letter. If a proposal is acceptable for award (Category | or Il) but sufficient
funds are not currently available for an award, the offeror will be notified of this; however, the CO will also
request that the proposal be available for possible future negotiation and award if funds become
available.

CBD NOTICE

A notice of all awards made in connection with BAAs and PRDAs will be published in the CBD unless
exempted by regulation.

PRE AWARD DEBRIEFINGS

When a proposal is not selected for award, an offeror may submit a written request for a debriefing of the
evaluation results, prior to award, within three days after receiving notification of non-selection in the
competition. See FAR 15.505(a). WRS desire is that the debriefing be relatively informal, and be
accomplished either at Wright-Patterson AFB or by telephone/teleconference.

POST AWARD DEBRIEFINGS

If an offeror not selected for award was not provided a pre-award notification and desires a debriefing, the
offeror may request one within 3 days after the date on which that offeror has received a post award
notification of contract award in accordance with FAR 15.503(b). See FAR 15.506.

PROPOSAL RETENTION

If a proposal is selected for award, the Government will retain several copies of it for reference purposes.
The Government will normally destroy all but one copy of unsuccessful proposals; this copy will be
retained as part of the official contract file. If proposals are sent on a floppy disc or compact disc, these
may be returned to the offeror.

FINAL REPORT

After award, all offerors who submitted a proposal may submit a written request to the WRS Technology
Directorate office to receive a copy of the final technical report resulting from the BAA or PRDA award(s).

20



Case 1:08-cv-00862-LPS Document 627-11 Filed 08/25/10 Page 27 of 29

SAMPLE CBDNET SYNOPSIS

Internet CBD
issue date

CBD Hard copy
publication date

a —ary: Posted in CBDNet on Augustzr; 1998]
[Printed1ssue Date: August 31, 1998]

From the Commerce Business Daily Online via GPO Access
[chdnet.access.gpo.gov]

SUBJECT: A- Proposal due date PLOITATION TESTBED (MSET) SYSTEM INTEGRATION
SOL PRDA N
DUE 013000

POC Contact Amy Claire, Contract Negotiator, (937) 255-2902,
or Vicki A. Fry, Contracting Officer, (937) 255-2902

DESC: Air Force Research Laboratory, Sensors Directorate, Sensor
Automatic Target Recognition Technology Division (AFRL/SNA)
solicits research proposals for Multi-Sensor Exploitation
Testbed (MSET) System Integration. The purpose of this effort
is to develop an engineering prototype of a multi-sensor exploitation
system that (1) provides a semi-automated capability to analyze
and exploit multi-spectral and hyper-spectral (MSI/HSI) imagery,
synthetic aperture radar (SAR) imagery, and foliage penetration
(FOPEN) SAR imagery either individually or in combination and
(2) can be used to evaluate and demonstrate the operational
utility of using multi-sensor imagery to aid an image analyst
in the detection and identification of ground targets -
Interested offerors may view and/or download the fu EE&U?S;;;?DA
Research and Development Announcement (PRDA)
98-07-SNK, by accessing the Electronic Posting System at
http://www.eps.gov/. Proposals in response to this PRDA must be received
by 30Jan00 3:00 Eastern Daylight time, addressed to the attention of
Amy Claire, AFRL/SNKR, Building 7, Area B, 2530 C Street, Wright-Patterson
Air Force Base, OH 45433-7607. Direct questions to the Contracting
point of contact: Amy Claire, AFRL/SNKR, 937-255-2902, Fax
(937) 255-3985, e-mail clajreab@sensors.wpafb.af.mil *****

Contracting POC
E-mail address

Attachment #1
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To:............ Leader Members
From:....... Michael T. McKibben
Founder, CEQ & Senior Manager
Subject: ... Leader Report
Date:........ December 10, 2001

Proprietary & Confidential
Do not make copies. Do not distribute. Store securely.
Subject to Trade Secrets Law and the Leader Proprietary & Confidentality Agreement.

oliday Greetings| Ihope this letter finds you healthy and happy at this special time of
year. Speaking for myself, I know that I am hugging my loved ones just a little tighter
this year and apprediating them just a little more after the events of September 11.

I am pleased to bring you a strong report on the state of the company as we move into
this 2001 holiday season. This is the first printed communication I have sent to all our members
since September 11, so please permit me to put those events in a lirtle Leader context.

While all of us in the Leader team work
tirelessly, we have heavy hearts. Reports are still
coming in from our members in the New York and
New Jersey areas of family, ifriends, neighbors,
colleagues and acquaintances who died in the
tragedy of September 11, 2001. We hear about the . _
recurring nightmares among the children of members United We Stand
who live near Ground Zero. One Leader member lost
5 in his company plus the loss of the 3-year old son of an employee who was a passenger on
one of the planes. Another Leader member artended 9 funerals in the span of two weeks — all
services for dads who left grieving widows and young children. One Leader Director lost his
best friend who worked on the 104" floor of Tower 1. Yet another Leader Director was a good
friend of conservative commentator Barbara Qlson, wife of the Solicitor General, who was a
passenger on American Flight 77 that crashed into the Pentagon. Unfortunately, we could fill
pages relating similar stories.

Qur corporate website at www,leader.com expresses some of our feelings. I think the
additional thing I will say is that we have suddenly become more aware of what it rneans 10 be
American and what it means to live in a free country. We are not perfect, for sure, but our
Founding Fathers, in their wisdom and guided by God, did set in motion a new type of
governance on this planet; a governance that depends upon moral men and women; a type of
governance that gives hope and opportunity to the entrepreneurial spirit. Leader is a good
example of that. Back in 1997 I had an idea for a new business and new product platform.
Armed with that idea (and little else), I set up office in our spare bedroom and began planning
for the company that is now Leader Technologies. We had no enterprise sponsors, no deep
pockets, no insider relationships... just a dxeam, sheer detexmination and a country where
dreams can be realized if one is willing to work hard. Only in America. Others like Ben Zacks,
Michael Greulich, Adam Steiger, Brad Whiteman, Major General Freeze, Jeff Lamb, Steve &
Tina Engle, and Karen Houser caught the vision (forgive me for not naming every Leader
insider here — please see their names at the company website under “Management”). We
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pained traction steadily. Along the way we met each of you. You caught the vision. The rest is
history that brings us to today and the main purpose of this letter which is to set the wheels in
motion for the next phase of growth in our company.

Whatever it is about cur coumtry that makes Leader possibie is some of what
is unique about Amerlca. We must hold fast to these unique gualities and make sure we
preserve those lofty principles for posterity.

We are pleased to report the following highlights of the successful work efforts of the

Leader team. This list is by no means comprehensive. nor can it convey the

significant levels of “behind the scenes” effort underway. I can tell you that the

length and breadth of Leader’s sales. marketing and alliance-building expands daily
in commercial, academic and government circdes. Very powerful and influential people are
being introduced to Leader and our technology. There is much inferest and enthusiasm for the
breakthroughs we have made in communications technology.

Por example. just last
week I attended with our

Global Ghallnges, Tiondy, 8 Bos! Pracicas .\ Director Bd Detwiler and

Intarnational Cryptography Institute 2001

in Crypiagrapny : ; CTO Jeff Lamb the

O et invitation-omy

International

Cryptography’ Institute 2001 in Washington D.C, Speaker after speaker discussed the state of
modexrn computing and laid out their recommended agendas for the next decade. Those
agendas had LeaderZLeader'™ written all over them, metaphorically speaking. Many of the
United States” leading thinkers on e-commerce, cryptography. electronic security and privaey
were at this invitation-only conference. People like Phil Zimmerman. the inventor of PGP and
crusader for privacy rights in cyberspace: Dr. Whitfield Diffie. Sun Microsystems Vice President
and inventor of the Diffie/Hellman encryption standard: Bruce Sterling. science fiction writer
and author of The Hacker Crackdown: Law and Disorder on the Electronic Erontier: Special Agent
Marcus C. Thomas. Section Chief of the FBY's Cyber Technology Section at Quantico: Brigadier
General James Armor, Directorate Director. the National Reconnaissance Office: and David
Kahn. historian and author of the seminal work on the history of cryptography. The
Codebreakers: and many others of equal stature. These people presented many sides of the issue
and sometimes disagreed fundamentally. However. there was an uncanny convergence of
agreement that platforms (like Leader's) are needed to help the national interest vs. personal
privacy debate find its footing.

Breaking News: I have just engaged Phil Zimmerman. the inventor of PGP, to consult
with our technical team on our privacy and security systems and standards. InfoeWerld named Phil
one of the Top 10 Innovators in E-business in 2000. Phil received the 1995 Chrysler Award for Inmovation
In Design. We will also be talking to Phil about the potential for a strategic alliance with respect to new
products he is developing and our emerging product lines.

! Cryprography deals with the storing and transmission Of data Se that it is secure and private. Despite the fact that
“aryptQ” goes back many millennia {it's a Greck word meaning hidden wiiting). modern-day standards have only
started to emerge recently. Competing intercsts abound in this ficld all the way from the open-standards folks and civil
libertariang on one side 10 privacy advocates. government, law enforcement and intelligence On the other. For example.
we want the CIA 0 be able t0 intercept and decrypt Osama bin Ladens electronic communiqués t0 his iniermational
cells. but do you wany them to have those same powers 10 open and read your love letters t0 your sweetheart? Tough
issues.

* PGP is the de facto international standard for B-mail encryption today.
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Other business highlights:

i. LeaderPhone™ Teleconferencing Services officially launched in September 2001.
Go to www.leaderphone,com to sign up and use it. Spread the word. I am pleased to
announce that the company is now booking revenue. Early sales affiliates mclude
Anysystem.com (New York),
Communications Marketing
Systems {Denver), Data-tell
{Columbus), Ameritraining
{Columbus), Adelphia
(Pittsburgh). Barly customers
include the preceding plus the
Minneapolis Jaycees, The
Fountains {healthcare), the
Railroad Bngineexr’s Union, and
The National Intellectual Property
Law Institute. A host of new sales
accounts are being lined up by
Tom Ayres, our new Chief Sales
and Marketing Officer. As an o, ender . e
example, Data-tell has a 20+ " I ™
person direct sales force and sells  Fig. 1: LeaderPhone™ Teleconferendng Services Home Page
telecommunications products to
the Fortune 2000. As of Iast Friday, LeaderPhone™ will become their teleconferencing
offering. Also, we are now slated for au appointment with Ford Motor Company that is
interested in looking at TeaderPhone™ for their 5,000,000 teleconferencing minutes
per month,

2. ¥enwick & West LLP, a leading Silicon Valley high technology law firm, has been
engaged to assist us int positioning the company for growth. Fenwick & West was
named a Fortune 2001 “100 BEST COMPANIES TO WORK FOR.” They have offices in
Palo Alto, San Francisco and Washington DC. You can read more about Fenwick and
West on their website at www fenwick.com.-

3. Steven P. Gonzalez, former ATET Sales Vice President for IP Services joins the Board.
You can read more about Steve on our website. Go to www leader.com then click the
“Management” button. I am thrilled to have Steve on our Board. In my opinion, Steve
is probably the most experienced and successful corporate sales executive in telecom
and high technology today. He is experienced on both sides of the ball {data and
telecomy). This experience will serve us well. Steve has had many other offers for Board
seats and has selected Leader among them. As an example of Steve’s hand’s on
experience, Steve created and profitably ran a 150+ person e-commerce direct sales
force that sold all of AT&T's e-corumerce products until the mid-1990’s. (Read: They
sold electronic stuff at a profit, grew their business every year, and made real money.
Strangely, this had become a novel thought during the heady dotcom days but is now
coming back into vogue. As most of you will recall, I have been preaching good
fundamentals from Day 1.)

tead The Wayl *

4t pormate, o callar
Hilon's Him ehrconfas enting,
. previdor whi tansacond call
Get 30 minutes roeneing

of canference Sanage cilhyandself

8 B0V | OF wirel gkt
calls freel Pilai= anskied device

. Sevure nid-evs bk suppak
Save $5%in Okt
Lravel costs, Canlernce vpio 30 pespie

¥ porde e starting now} % Dawnload
T et brochure 3
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4. Leader is on the cusp of signing research and development agreement
with a major national research laboratlory for sales rights to advanced
technology developed by the laboratory to be marketed in conjunction
with the Leader2Leader™ enterprise platform. As some of you are aware,
this agreement has been in process for a number of months now. It
experienced various delays due to procedural shortcomings on the other
side that have now been worked out. In fact, officials from this laboratory
recently made a two-day trip to Columbus for meetings at our offices.
Leader's association with this laboratory, while enabling us to obtain
powerful intellectual property rights, also “puts us on the map” with
respect to technological validation. It is akin to having an AT&T Bell Tabs
endorsement. In addition, it positions our technology for wide
deployment among prospective government purchasers.

5. Leader teams with the Universily of Dayten Research Institule to
pursue a joint venture with Wright Patterson Air Force Base to install
Leader2Leader™ at Wright Patterson and build special data sharing
modules for use by the US Air Force. I cannot say a lot more about this
oppeortunity other than it is in process now. Funding meetings are
ocanxing right now for this project. We already have the technical sign-
off from the government customer, now we must get through the
financing hurdles, which, tragically, became suddenly easier after
September 11.

6. Thomas E. Ayres, former AT&T General Manager and former Area Vice
President of Rhythms NetConnections, joins Leader as Chief Sales and
Marketing Officer. I have known Tcm and his wife Susan for 8 years. He
is a highly skilled corporate sales executive, superb sales force motivator,
and powerful closer. He exceeds his plan wherever he goes. He, like Steve
Gonzalez, is experienced on “both sides of the ball” (data and telecom)
which makes his experience tailor-made for marketing LeaderPhone™,
Leader2Leader™ and Click2leader™.

7.  Bill DeGenaro, former Director of Business Research & Analysis for 3M /
[

Ll cader

Company and former Director of Strategic Countermeasures Planning for f
the White House joins the Leader Advisory Board. Bill has already made ’;ﬂ

the trip to Columbus to train our personnel on detecting industrial f
espionage techniques that could be used against Leader 10 steal our trade Leader.
secrets. Bill is also a highly skilled corporate strategists, His advice will be

invaluable as we grow. Few people know that much of the 3M Company

quality story written about it Built to Last {HarperBusiness) was a plan Fig. 2 — Our large
conceived and implement by none other than our new Advisor, Bill enterprise 528
DeGenaro, when he was a 3M Company executive. Brand,
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8. Other significant Markel Validations continue:

a. Jerry Rampelt, a Naticnal Malcolm Baldridge Award Examiner,
invests. Por those of you unfamiliar with “the quality movement” in
corporate America, the Malcolm Baldridge Award is the Super Bowl
ring of quality. The Baldridge Committee is comprised of the finest
strategy and organizational development minds in the world. Jerry’s
investment couldn’t be a better signal to the quality world that
Leader2Leader™ is about ready to compete for the ring.

b. Anysystem.com, a major re-seller of large system computer gear,
invests significant platiorm hardware for the staging of
Leader2Leader (tm). This development allows us a lot of flexibility to
engage major beta users in testing Leader2Leader™ in the coming
months. With this platform, we don’t need to bother internal IT shops
with our requirements. We can simply invite “early innovator” testers
from these firms to use the Leader2Leader™ beta on our equipment
and under our supervision and support. I cannot tell you how many
selling obstacles this platform overcomes.

c. Len Schlesinger, COO, The Limited and formerly the George F.
Baker, Jr. Professor of Business Administration at the Harvard
Business School agrees to this endorsement after his latest viewing of
the Leader2Leader™ platform: *This is impressive. I could help
rnanage the entire Limited family of companies from the
Leader2Leader™ system.” Len saw our concepts back in 1998 and
has followed us from a distance. While The Limited is not yeta
customer, it is a testament to how far we've come that one of the
most powerful pecple in the fashion world is willing to have his name
associated with Leader even before the product is ready.

d. Ed Detwiler, former Sr. Vice President of Bank One, joins the Leader
Boeard of Directors and makes a personal investment: “Leader has a
unique Fortune 50 caliber management team fora 3.5-year-old up Leader
start company. Bd built what is today the 5" largest banking computer )
system in the United States. Asmany of you know, Ed has now

jeined Leader on a full time basis, is a Director, and is our ' Fi%‘ 3= ?ur T‘emdet
iy 5U smp on-baso
LeaderPhoneT™ Product Manager. B2B & B2C Brad.

e. Tom Ayres, former ATST General Manager and Vice President at
Rhythms NetConnections says upon joining the Leader team as Chief
Sales and Marketing Officer: “Every bit of my experience in the
telecommunications and networking arenas tells me that Leader’s
preduct line will be in preat demand. I plan to make my retirement
with this opportunity. This opportunity is once in a lifetime.”

f. Steve Monaghan, former Vice President for Ericsson:
“Leader2Leader™ is complete. You have nailed all the issues that
have prevented others from being successful at what you have done. I
want on board the Leader team.” (Note: We have just reached
agreement with Steve and he just started selling enterprise accounts
for Leader full time last week.}

9. Financing. We continue to raise "angel” money from a small number of
accredited investors. We are preparing to discuss financing with venture capitalists
regarding a $7- 10 million round. Xf you or someone you know inay have an interest in
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considering an investment prior to us completing this $7-10 million round, please
contact me.

10. Intellectual Property. We have filed for numerous trademarks. Copyright and patent
filings are being prepared by our intellectual properiy counsel, The Chandler Law Firm
Chartered,

11. Shift from LLC to C corporate form; 3-for-2 Split. Our key advisors have
recommended that we make the planned shift from LLC to C corporate form now. The
Managers of Leader 1LC agreed. ¥You will receive separate materials concerning the
entity conversion transaction. We have decided that in conjunction with the re-
capitalization from an LLC to C corporation we will, in effect, split all Member
equity holdings 3 for 2.

On my own behalf and on behalf of the whole Leader team I want to thank you for
being a part of a business opportunity that 1 believe can reshape modern computing. It isn't
- many times it one’s lifetime that one can be a part of such a possibility. This Merger (shift of
corporate form to a C corporation} is a next step along that pathway.

Have 2 wonderful holiday season with your friends and family. We have a lot to be
thankful for.

Yours sincerely,

Michael T. McKibben
CEQ & Senior Manager
Leader Technologies LLC
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To: Leader Members

From: Mike McKibben, CEO & Senior Mapager
Date: May 1, 2002

Subject: Status Report & LLC-te-C Corp Conversion

Greetings to each of you and your families. I hope this letter finds you happy and in good health.
I have much 1o report and too little space to report it. so I will try to summarize.

Leader2Leader™ trials are starting as we speak, In fact. I did my first remote presentation
Friday — I was here In Columbus and the other person was In Washington D.C, ¥t went well. It is
gratifying to see the pent up demand for our platform. The response from those who have seen
the platform is uniformly enthusiastic. from both large and small companies. Our task over this
next year is to solidify our financing and roll out the platform to accommedate this demand. We
are working hard to make sure we take full advantage of the global business potential of our
powerful comrnunications platform. Click2Lead™ will be the subscription version of the
platform version that will enable anyone to sign up and use the product. We expect that
Click2Lead™ will be available starting sometime in the summer after the platforma has been
sufficiently debugged.

LeaderPhone™ Teleconferencing Services is out on the market now. is working like a
champ and gaining customers. Our sales ramp up has been slower than expected. but we
continue to refine our approaches and affiliate relationships to speed that up. I am pleased to tell
you that LeaderPhone™ is currently under evaluation to become the teleconferencing service for
the Commonw¢alth of Penmnsylvania. One of its unique features is :he ability of the server to call
you (instead of you calling a 1-800 nurnber with a pre-defined PIN number). This powerful
feature, even though much more convenient. takes customers some getting used to. They are
used to having to work harder to get into a conference call! For this reason. we will likely offer a
more expensive operator-assisted service as well to mimic what people do now.

Leader Smart Camera™. As many of you know. we have acquired the property rights to a
Smart Camera™ developed at a well-known National Research Laboratory. We have also
entered a Cooperative Research and Development Agreement with that faboratory. These are
very valuable rights to a video security camera that will be connected to the Leader2Leader™
platform and marketed as “Leader Smart Camera™". We believe that. especially following the
events of September 11, these devices and our platform will be in great demand. We are
currently pursuing a single local opportunity that would deploy 100 cameras this year. As with
LeaderPhone™ we plan to put an executive and budget in place to pursue this very important
vertical market for Leader2Leader™. ;

Moving Forward. One of the important next steps in Leader's business strategy is to better
position the company for future growth. We believe this can best be facilitated by the conversion
of the company from an Ohio limited Liability company to a Delaware C corporation.

The enclosed LLC-t0- C conversion package explains what will happen Please fee] free 10 call me
, This mailing is informational. There is nothing for you to do yet. Stay
tuned and we will let you know when you zre to cast your vote.

Yours truly.
Proprietary & Confidential
CHO & Sevior Mamger Trade Secrets
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SO BAA NU'NIBER 02-Q—4655 REQUIREMENTNUMBER 109/ ALT 109—LEADER—1220WP Page l of 12 ...........................

This White Pal’er isn support of our pmposal Reqlllrement No. 10 109/ ALT-109- LEADER-IZZOWP-A
‘to'the Under Secretary of Defense for Acquisition, Technology and Logistics (USD (AT&L)) and
'Combating Terrorism Technology Support Office (CTTSO) Technical Support Working Group -
'(TSWG) Broad Agency"Ahnouncement (BAA), 02-Q-4655 (referred to herein as “BAA™) for

:fﬁnding an Advanced Cross-platform Communications Environment and Anti-terrorism

Command Center Prototype

N Intmdumon

_ Weat Leader'T”ééhndlﬁgié; (‘“i:ea':der’),'in‘coopemﬁaﬁwith'me'aonawﬁngco-veﬁnir'éf'Uhive"rsity 6f ’ -
.’Daytb’r‘t Rc;‘searc'h Institute (“UDRT"Y, are pleased to offer the following White Paper in support of our BAA funding : : o
submittal. Wright Patterson Air Force Base (“WPAFB™), Douglas W. Fleser, Deputy CIO, is the concurring
‘Clistomer having identified 2 number of areas bf mission-critical need st WP AFB for which Leader Technologies -~
‘has built specific solutions over the last 3.5-years of intensive research and development. Since September 11 it .
became patendy clear that this WPAFB project has direct benefit to the War on Terrorism (and therefore to the .-
BAA) without-any change to the technical specifications or requirements for WPAFB. We at Leader intend to
‘cooperate extensively with Mt Fleser and his WPAFB team, and simultaneously to cooﬁémte with the BAA in - ‘. “
exlending the WPAFB as required by the BAA. In addition, we have engaged the capable resources of the UDRI i
the implementation of this $12,074,495 Phase 1 proposal to be delivered over the following 12 months. Cost
Displacement and ROI studies for this project have already yielded numbers in the 500-1500% range. - ‘

~ The tragic events of September 11, 2001 have only further heightened the urgency of this proj ect In’ -

additional to this project being able to thoroughly support the WPAFB technical requirements, this project cén'ﬁ(;;v =
Jjoin the frontlines in our War on Terrorism by providing a fully-operational NORAD-like Anti-terronism Command :" e
& Control Theater environment prototype that can support the needs of the Secretary for Homeland Security, NSA, -
FBT, CIA, FEMA and the CDC in their requirements to improve commurnications and collzaboration capabilities.

: - Proprietary & Confidential. This documerit ¢ontains TRADE SECRETS. " "~ -
© Copynght 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved. -
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Little did we know when we set out to build Leader2Leader™ 3.5 years ago that it would be tailor-made for the War

on Terronsm effort.

2  Problem Statement

"One of the things that the president has commissioned me to do in his Executive Order is make sure that
the gap, the delay in information-sharing no longer exists as we combat this war on terrorism."

Tom Ridge, Director for Homeland Security, December 17, 2001

“A lack of technology needed to analyze and integrate data from disparate sources is proving to be an early
answer to people asking how the U.S. disaster could have oceurred, security experts admit.”

Infoworld, September 14, 2001

A similar problem statement can be applied to the customer of this proposed BAA grant, namely Wright
Patterson Air Force Base, Douglas W. Fleser, Deputy CIO. Mr. Fleser has identified four areas of prionty for
WPAFB: records management, acquisitions, management, engineen'ng collaboration, and knowledge management.
Prior to September 11, 2001, Mr. Fleser felt and growing sense of priority and urgency to these prionities as they
related mainly, at the time, to the coming “brain drain” of federal employees with significant knowledge of our most
critical defense systems, and, as it related to {acilitating secure, distributed engineenng collaboration environmenis
across the United States Air Force communications network.

The tragic events of September 11, 2001 have only served to heighten the priornity for what Mr. Fleser had
previously identified as his set of needs. In fact, this WPAFB BAA can very clearly “kill two birds with one stone”
by becoming the prototype for a NORAD-like Anti-terrorism Command and Control Theater for potential use by the
Secretary for Homeland Security that is fed data from existing data repositories. This same system can then be
evaluated for use in related security applications with the Center for Disease Control (DCD), the Federal Emergence
Management Agency (FEMA) as well as such agencies as the FBI, NSA, Federal Reserve and Secret Service. In
fact, Leader is now fielding preliminary inquires from state agencies who are now tasked with establishing state-

wide homeland defense systems.

Proprietary & Confidential. This document contains TRADE SECRETS.
© Copyright 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.
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- that cd'mb'in'espreviously disparate communications and collaboration applications into a common, integrated and - T

sécure environment. Leader’s research have discovered and fixed a plethora of serious shortcomings and flaws in

prevailing platform assumptions abowt =~~~

‘miere aggregation vs. true integration of © .o T Tm g e

e Intelligence
. . * Engineering
" »  Enterprise Management """
(]

Customer Service

communications techinologies (see

Figure 1: The Communications “Glass

Ceiling”). These discoveries pointto .

‘why such platforms as Lotus Notes and

‘Microsoft Exchange are patently ill-

suited for the task at hand. Armed with ~

‘these discoveries, Leader set out to build -

the Digital Leaderboard™ System that

will be used by enterprises under the .+ - -

brand name Leader2Leader™, Mr, - e s o

Fleser believes that the LeadeﬂLeade'rﬁ“

Leader?Leader™ foundation, Mr. Fleser has requested that Leader with UDRI’s assistance develop a number of
database managemen{ modules that will scamlessly tie the Leader2Leader™ system with existing WPAFB data base

applications and thus create on contiguous collaboration environment,

3 Objectives .. " -

‘To unp]emenl amew Leader2I.,eaderm entelpnse-wu]e collaboration) env1r0nment at anht Patlerson A1r Force
Base (WPAFB) that satisfies priority WPAFB infrastructure needs in records management, acquisitions,

management, engineenng collaboration, and knowledge management.

) ; Propnetary & Conﬁdentlal ThlS domment contams TRADE SECRETS ]
© Copynght 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved
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To develop LeaderCube™ data integration modules as bridges between six high priority WPAFB data repositories

and the Leader2Leader™ collaboration system.

To build a prototype NORAD-like Anti-terrorism Command and Control Theater at WPAFB to evalunate the
capabilities of the Leader2Leader™ / LeaderCubes™ environment for use as the collaboration engine for inter-

agency collaboration within the DoD, DCD, FEMA, etc.

To include the LeaderCubes™ developed as a part of the BAA into the commercialization of the Leader2Leader™
platform that is already well underway and for which there is substantial commercial, academic and government

interest.

4  Summary of Approach

Leader uses a combination of Waterfall and Extreme programming engineenng methodologies project
methodologies. The Waterfall methodology is employed up to the alpha phase of a project, at which time the team
switches to Extreme Programming methods to drive the product through testing and into production. This
combination of methodologies has proven quite successfitl in the completion of Leader’s first commercial product,
LeaderPhone™ Teleconferencing Services.

WPAFB will use the LeaderPhone™ services within its firewalls. WPAFB will become a classical beta
customer for the full Leader2Leader™ platform and will receive commensurate licenses to do so. Leader will
develop LeaderCubes™ according to specifications developed jointly with WPAFB for the tying of WPAFB
misston-crtical systems with Leader2Leader™ after which WPAFB will receive a perpetual internal license to the
LeaderCubes™ according to the BAA intellectual property agreement.

Leader is already comunercializing LeaderPhone™ and Leader2Leader™ to government, commerce and
education and plans to add the LeaderCubes™ to its product mix at the end of this BAA. Field support will be

maintained in the normal course of Leader’s ongoing Customer Service program,

Proprietary & Confidential. This document contains TRADE SECRETS.
© Copyright 2002, January 9, 2002, Leader Technologies LLC, Michael T. McKibben, All Rights Reserved.
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5  Identification of Rights in Technical Data and Computer Software/Patent Rights

As per the TSWG 02-Q-4065 BAA Package Requirement 3.2.3 .4, Identification of Rights in Technical

Data and Computer Software/Patent Rights, we present the following chart as outlined in DFARS 252.227-7017(d).

Technical Data
Name of
Computer So_f tware Basis for Asserted Rights Person
To be Furnished Assertion Cat Asserti
With Restrictions ategory serting
Restrictions
Digital Leaderboard™ System Fully developed at | Wholly-owned Michael T.
software and online user private expense McKibben
documentation supplied under the
brand name Leader2Lcader™ and
Click2Lead™
LeaderPhone™ Sy stem softwarc Fully developed at | Wholly-owned Michael T.
and online user documentation prvate expense ' McKibben
supplied under the brand name
LeaderPhone™ Teleconferencing
Services
49 Digital Leaderboard™ System Fully developed at | Wholly-owned Michael T.
software sub-components supplied private expense McKibben
under the brand name
Leader2Leader™ and
Click2Leader™
Leader Cubes™ concept, software Partially Leader will further develop Michael T.
and online user documentation developed at certain LeaderCubes™ as a part McKibben
private expense of this BAA project and license

their use to the US Government,

and retain comznercial and IP

rights

Table 1: Identification of Rights in Technical Data and Computer Software/Patent Rights
¢  Team Qualifications & Resources

The Leader team is staffed with information technology and management veterans with extengive, multi-
disciplined skilis in all phases of this project from organization and management to programming, implementation
and customer support. In fact, the Leader resumes read like a Hho s Who in Amencan business and technology. To

name a few and their accomplishments:

a. Michael T. McKibben, Founder & CEO — Formerly, rebuilt AT&T’s Windows messaging and enhanced fax
infrastructure; the principal designer of Leader2Leader™
b. Brad Whiteman, CIO - Formerly, conceived and built the Shared Data Warchouse for the Department of

Defense

Proprietary & Confidential. This document contains TRADE SECRETS.
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¢. Ed Detwiler, Director — Formerly, built and managed Bank One’s thrice-redundant global banking
infrastructure.

d. Jeff Lamb, CTO — Former senior architect for the National Air Intelligence Center (NAIC)

e. Steve Hanna, VP of Engineering — Former Lockheed and Oracle senior project manager for SIGINT projects
at WPAFB

f. Tom Ayres, Chief Sales and Marketing Officer — Former AT&T Sales Executive in telecommunications, data
networking and e-commerce

g. Steve Gonzalez, Director — Former AT&T Vice President in charge of over $4 billion in annual sales of IP
services.

h. Professor James Chandler, Director — President of the National Intellectual Property Law Institute and a
principal security, intelligence and intellectual property advisor to over 202 jurisdictions worldwide,

i. Major General James Freeze, US Army (ret.), Director -- former head of the US Armny Security Agency;
Asst. Deputy Director of NSA; author of “The Freeze Report” on Department of Energy security.

J.  William “Bill” DeGenaro, Advisor — former Chief of Strategic Planning for 3M Company and former White
House Chicef of Strategic Countermeasures for the Reagan and Bush Administrations

k. University of Dayton Research Institute — Staff with approximately 300 full-time engineers, scientists, and
support personnel with annual revenues exceeding $40M, provides basic and applied research for government
and industry. UDRI has both a long history of IT development (see: Appendix C) and long-standing R&D
relationship with numerous entities alt WPAFB.

1. Clancy W. Cross, Associate Research Analyst, UDRI — Currently head of the UDRI Web Development
Center

m. Ronald L. Thomas, Senior Software Engineer — Responsible for proposals, design and implementation for

the UDRI Web Development Center

Leader currently has the facilities and computer resources to build and support this proposed project.
Leader has approximately 6,000 square feet of secure engineering and management facilities in Westerville, Ohio
and employs over 20 full-time people. Leader’s facility is secured to a high commercial standard, including video

surveillance, intrusion, fire and smoke detection. Leader also leases co-location facilities in the Columbus area as

Proprietary & Confidential. This document contains TRADE SECRETS.
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well as maintains robust development servers on premises. Leader will soon expand its co-located facilities within a
major teleo provider. UDRI will use existing facilities to provide the documentation, training and testing services

specified in this proposal.
7  Expected Qutcomes
7.1 Deliverables

a. Leader2Leader™ software licenses for 20,000 WPAFB employees

b. Six (6) LeaderCube™ unlimited (for internal use) software licenses with full documentation

c. Six (6) WPAFB data repositories fully integrated into the Leader2Leader™ platform

d. Leader2Leader™ hardware and hosting platform fully tested and operational at WPAFB

€. WPAFB customer and technical support staff trained and in place

f. A NORAD-like Anti-terrorism Command and Control Theater full operational in prototype form at WPAFB or

other mutually suitable location.
7.2 Timing

2. Leader2Leader™ platform installation and training will be fully implemented by the end of Q1 of 2002.

b. LeaderCube™ development, testing, implementation, documentation and training for six (6) modules will be
completed by the end of Q2 of 2002.

C. The NORAD-like Anli-terrorism Command & Control Theater prototype will be compleied by the end of Q2 of
2002, vnless this prionty is moved up by BAA to address the pr?ss_ing needs of the Secretary for Homeland

Securty.

Proprietary & Confidential. This document contains TRADE SECRETS.
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7.3 Benefits to Client

2. WPAFB will receive a working, integrated, scalable, flexible solution to its Records Management, Acquisitions
Management, Engineering Coltaboration and Knowledge Management priority projections in a time frame that
is factors ahead of where WPAFB thought it could be in a 6-12 month time frame if all of these projects were
let separately.

b. BAA will have a fully operational NORAD-like Anti-terrorism Command and Control Theater prototype from
which various applications and uses can be determined — all in a very short period of time;, much shorter than if
all those projects were just going out to bid in the coming months.

C. WPAFB Cost Displacement Studies already done on this project (and whicl will be included in the complete
project plan) indicate that this BAA can, at minimum, create a more than 500% return on investment, without
including a plethora of intangible values. Inclusion of reasonable values for intangible benefits puts the ROI

well over 1,500%.
8§  Risks and Risk Mitigation

The Leader2Leader™ platform is operationai now with low user volumes. A potential risk is performance
problems that have not yet been tested for large numbers of concurrent users. This risk is mitigated by the fact that
Leader is using industry-standard components that are already proven to be scalable in other high volume web
environments. Therefore, we believe that any potential scale problems can be mitigated by normal software
optimization during the stress testing phase. An additional risk is that the LeaderCube™ modules have not been
built yet and there is no assurance that they will work properly. This risk is mitigated by the fact that these systems
integration modules are familiar to many of the Leader technical principals (in large scale environments) from their
work in previous companies and they, from their experience do not anticipate this requirement to be more

burdensome than anything they have implemented successfully in the past.

Proprietary & Confidential. This document contains TRADE SECRETS.
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9 Project Plan Management Milestones & Deliverables
This BAA is a onc-ycar contracl with a five-year tail. All of the heavy development work will occur in the first 12 months. The cnsuing 5 years of the tail will
cniail some hardware upgrading as well as ongoing Leader2Leader™ licensing and a support contracl.

Table 2: BAA Funding Request - ALT-109-LEADER-1220WP

Prepared by Michael T. McKibben, CEO, Leader Techrologies & Clancy Cross, University of Dayton
Project Plan, Deliverables & Use of Funds

January 9, 2002

Use of Funds

Description Total Requested] Month (from commencement of BAA)

1 2 3 4 5 6 7 8 9 10 11 12 Totals
Leader - Cube Dev. 31,424,455 237415 118,708 118708 118,708 118,708 118,708 118,708 118,708 118,708 118,708 118,708 1,424 495
UD - Cube Dev. $1,350,000 25000 112500 112500 112,500 112,500 112,500 112500 112500 112,500 112,500 112,500 1,350,000
WPAFB - Platiorm: Expenses $400,000 33,333 3333 33,333 33,333 33,333 33,333 33333 33333 33,333 33,333 33333 33,333 400,000
NORAD-like Antiterrorism
Theater expenses $500,000 $500,000 : 500,000
Leader2Leader™ licenses $8,400,000 700000 700,000  7OO000 700,000 700,000 700,000 700,000 700,000 700,000 700,000 700,000 700,000 8,400,000

$12,074,495 $1.695748 $964.541 5$984.,541 $964,541 $964,541 $964.541 $964,541 $964,541 $964.541 $964,541 $964,541 $733,333 $12,074.495
Headeount
Leader — Leader2l eader™
Installation & Support and
LeaderCube™ Technical
Staffing & Support 11.8 5.9 59 59 59 59 59 59 59 59 59 0.0 71
UD -- LeaderCube™
Documentation, Training,
Performance Testing, Helps,
Usability Studies & Systems

Integration 11.3 56 5.6 58 58 56 5.6 56 5.8 5.6 56 0.0 68
WPAFB — Platform hardware and Support 2.1 2.1 21 2.1 21 2.1 2.1 21 21 21 21 21 25
252 13.6 13.6 13.6 13.6 13.6 13.6 13.6 13.6 13.6 13,6 2.1 164
Product Deliverables
Leader2
Leader™ Leader2 Leader2 Leader2
Leader2leader™ platform Leader™ [eader™ Leader™
nstallation beta beta erterprise
\& staging  installation installation installation
LeaderCubes™ LeaderCube™ 1 LeaderCube™ 2 LeaderCube™ 3 LeaderCube™ 4 LeaderCubes™ 5 &6
. . . NORAD-like Arti-terrorism
NORAD-like Anti-terrorism Theater Prototype Command & Control Theater

prototype, fully operatioral

€T Jo TT abed 0T/S2/80 Palld  €T-/29 UsWnd0od SdT1-29800-A2-80:T dSeD
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Table 2: BAA Funding Request, continued -

Prepared by Michael T. McKibben, CEQ, Leader Technologies & Clancy Cross, Unrversnty of Dayton

Project Plan, Deliverables & Use of Funds
January 9, 2002

'WPAFB-UD-Leader Project Costs Worksheet ..~~~ "

_.BAA NUMBER: 02-Q-4655 — REQUIREMENT NUMBER. 109 / ALT-109-LEADER-1220WP, Page 106f 12 . .. ...

WPAFB user base =l 20,000 L
Costs Source Linits Unit Costs L‘:J:r‘:‘ift et
desariptor descriptor
Leader2Leader™ licenses, term Leader 20,000 users $ 35.00/user/month
Leader2Leader™ ficenses, tail ‘  Leader 20000users - $ - -~ 35,00/userfmonth l
Hardware platform & support, term Leader _ 20,000users $ . -449.495/system
Hardware platform & support, tail WPARB - | 20000wers s | d494guisystem 449,492
Development environm ent . L e Leader 1system - $ . 75,000/system 15,000 15,000 15,00
HORAD-ike Command & Corifol Theafér prototyps S
Internal Bandwidth wpAFE o netchiange
External Bandwidth " WPAFB 7 Nonetchange ... : : :
. T I osquare 7 fsquare L o L S S
Facilties & Management . WPAFB 200footage H$ S00footfyear - 100,000 100,000 100,000  100,000100,000 -
LeadesCube™ Development ........ Leader 6db silo cubes $ . 150,000/cube 180,000 180,000 180,000 180,000 180,000}
LeaderCube™ Dooumentation, Training & Help- -~ Univ. of Dayton - 6dbshocubes § . 41,667 /cube
LeaderCube™ Performance Testing i‘.Un'rv.,of Dayton '6db silo cubes § _ 18'3,333!cube
LeaderCube™ System Integration __Univ. of Dayton Sdb silo cubes § .- 83,333 fcube ‘
WPAFB Metrics Studies IR Univ. of Dayton 3years 5 1 00,000/ year 106,()60 166,‘600
. T o - square - fsquare
NORAD-like Command & Control Theatef facility -~ WPAFB 2,000 footage 3 25footiyear - _ : :
WPAFB LeaderzLeader™ intermal helpdesk ~ * WPAFB =" | 25 yemrelyear - § 150,000 150,000 150,000 150,000(150,000
WPAFB LeaderCube™ internal technical suppo-rt" - "WPAFB 1'.25;neaar:;lyear 5 150,000 150,000 150,0000 150,000{150,000
"""""" ‘:-_.-r‘"l'dtél'R&D Costy 8,695,000 8,695,000 9,144,492| 8,695,000 8,695,000| 55,998,967 - ° - |

Propnetary & Conﬁdentml Thls documcnt contams TRADE SECRETS. - -
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From: Steve Hanna <steve{@computerwizards.com™>

Sent: Thursday, August 29, 2002 10:26 AM

To: khouser@leader.com

Subject: [Fwd: Yesterday in CWC (Monday-Wednesday, 8/26-28/2002)]

Karen ... just wanted to share this one with you ..... you no doubt will
not fully approve of all that I share, but I thought this one would be
meaningful to you

Steve

GENERAL:

Mike had 2 demos on Tuesday (one to the State of OH Police who are
interested in the L2L platform); yesterday therc was one
demo/presentation to the Ohic Education Association.

The calendar does not show amny demos today or tomoirow, however I
believe that Mike has activity onFriday?

#*¥ ] had lunch with Mike yesterday. I thought that I would take & few
minutes and jot down some of the highlights from the conversation to
keep everyone as 'in the loop' as possible.

Mike is very excited about where are as a company and the current
contacts that he has been and is making, both on the investor front, but
also with prospective customers.

Last week he meet with the 10th largest law firms in the U.S. and they
were interested in the use of the LP service and also in L2L. There
turned out te be a huge coincidence that worked in our favor, as the
head of this firm was a former student of professor Chandler, Mike took
full advantage of this relationship and got the professor on the phone
real time to engage in major smoozing. The firm would like to get
involved ....1) they are trying out LP 2) they may work with us to get
us in front of big $8$ investors to complete the new large round of
investment §% .... for this they would like to be our corporate council,
which is in conflict with the current relationship we have with Fenwick
& West .... more balls for Mike to juggle...:-)

He was encouraged by the meeting with Dell computers, but he did not
dwell on that; he said that they (Dell) were to have an internal meeting
yesterday to discuss the LP service & them ... he had not heard
anything as of mid day yesterday.

Mike acknowledged the fact that we are in ‘low' period financially; he
is apgressively aftacking that issue (as we have observed over the past
two weeks);

his view is that things will continue to be tight for at least the next

6 weeks, and should ease some after that.

Mike feels that we are close to bigger deals on both the LP and L2L
front. There are high level discussions happening with companies such as
Mastercard, Bankone and others for wholesale use of the LP service;
there are follow up meetings scheduled with multi-national corporations
regarding the L2L platform, as well as strong interests from smaller
organizations such as the Ohio Police, ete.

EXHIBIT _ 365
1 o

Good news / Bad news .. My perspective: Ihﬂfﬁﬁéggﬂw‘-—%lﬁ}u

-First, the bad news ... Karen's last full time employment with Leader JANIS JENNINGS, CSR 3942
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[Fwd: Yesterday in CWC (Monday-Wednesday, 8

is this week .... she keeps telling everyone that is the case but there

just does not seem to be the concem / preparation on the part of the

rest of Leader that there SHOULD be. I am afraid that those in the
position to make a difference are too busy and are relying too much on
her promise to work part time in the future ...... what they aren't
grasping is that she WILL be PART-TIME only .... she will not be there
to do all of the underlying tasks that keep the office propped up each
and every day.

I have come to respect and rely on Karen, professionally and as a friend
...... she will be sorely missed.

-Scott Heitkamp (accountant):

Scott is on board and has jumped in with both feet. He is doing a great
job in these early days with the company. I liked Gloria and miss seeing
her at the office, but I have to say that Scott is a more outgoing,
aggressive force in the accounting/controlier position and will be a
very positive factor for Leader and CWC.

-Lisa Porter (in-house direct Sales person):

Lisa has hit the ground running. She has come up to speed on the LP
product very fast and has immediately begun the process of establishing
a customer base. Her experience and direct customer contact will be a
very positive force for our team, and we need to pay attention to her
inputs when they start coming to us, as the result of her first hand
exposure to LP customers.

-Kim Wohiford - LP Operator plus:

Kim was a steal! She was brought in under the umbrella of providing the
LP Operator assistance to LP customers. 1t was understood up front that
there was a huge unknown as to the level of effort for the operator
position, and as a result we made sure that the person knew that they
would be asked to wear many hats, at least one of those being an admin.
assistant hat. Well, she not only easily covers the operator & admin.
requirements, she brings developer talents that have already been engaged.

-Jerry Rampelt - Senior level, business development, etc.:

Jerry's role is not one that most of us have direct day-to-day contact
with, however it 'appears' that he is a positive factor already. Mike

has been a one-man show on the investor & business development front for
quite a while. Jerry is bringing with him a 'new' set of potential
investors and companies that might be interested in the Leader products.
He has set up many investor and potential customer meetings. I don't
think that he is a dynamic presenter, etc. (like Mike), but he appears

to be a great front man, establishing contacts with investors and
companies and 'setting the table' for Mike. Time will tell how well this
all works out, but so far so good.

fI provided these notes to give the remote folks greater insight into
the newest members of our larger team and their roles ..... T hope it is
helpful]

PERSONNEL Misc.:

Travel / vacation:

-none Monday

-Eric and 1 were in Columbus Tuesday & Wednesday (yesterday).

*Vonda's birthday is Today ..... Happy Birthday Vonda!
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[Fwd: Yesterday in C“g a\%c%d}i):r- ednesday,

NON LEADER CUSTOMER ACTIVITIES:

*+*3¥Flag is continuing to be a problem .... yesterday Bud and others
spent time trying to resolve performance issues; today the saga
continues .... email 'seems' ok, but taskman is unavailable, and other
hosted sites on that server are hit and miss.

Spammotel - Bud has assembled anew server for the new version of
Spammote;, once configured this will be shipped to Jeff and he will
begin work on the modified version of spammotel .....**Bud has run into
1ssues with the server that have delayed its completion

Atlas - Jeff is continuing some low level work for Chuck.

LEADERPHONE(tm) Support & Development:

-We created the branch and began testing Monday ... initial problems
were uncovered by Betsy; testing Tuesday and Wednesday uncovered
cosmetic 1ssues that Andrew and Wendy addressed. There are low level
issues identified, but no show stoppers.

-work continues in the background, identifying the necessary pieces of a
redundant LP system

L2L:

-Andrea & Betsy are working changes to User Package ... these are being
done on Tim's branch and will be merged with Tim's work to main soon.
-the leng awaited release of VBSF (3.1} occurred yesterday; Tim is
making final tweaks to the current branch that implements all of the
necessary new schema, etc. for 3.x compatibility, while still using VBSF
2.3 features; this will be merged to main soon {perhaps today} and we
will test and fix remaining areas in the application. A new branch will

be created by Tim, where he will implement the perfonmance enhancing
features of 3.1.

-Mark has implernented the PDF file conversion feature for projector, and
this will go to main today

MILESTONES:

o move the Beta equipment suite from Leader to the hosting facility
(Adelphia).... now looking like the 2nd week in Sept.

o start the external beta with external customer(s) .... now looking
like NET 2nd week in Sept.

SC:
-Work is continuing at a low level (firic, and Bill)

Steven E. Hanna

Vice President of Technologies
Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43018

(614) 890-1986 Voice
shanna(@leader.com Email
hannal@palm.net (Mobile email)
www.leader.com WWW

This message contains proprietary and confidential trade secret
information intended for the sole use of the intended recipient(s). This
message is protected by the Uniform Trade Secrets Act and the Economic
Espienage Act of 1996 which stipulates that any violation of said laws may
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be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties. This message is also subject to the Leader
Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly
notify the Leader CEO, Michael T. McKibben-at (614) 890-1986 or
minckibben@leader.com. Abuse of Leader copyrights, trademarks, service
marks, trade secrets and all other proprietary property rights will be
prosecuted to the fullest extent of the law. Click on "Report a Security
Incident” at www.leader.com if you have knowledge of improper use of this
information.

Steven E. Hanna

Vice President of Technologies
Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43018

(614) 890-1986 Voice
shanna@leader.com Email

hannal @palm.net (Mobile email)
www.leader.com WWW

This message contains proptietary and confidential trade secret
information intended for the sole use of the intended recipient(s). This
message is protected by the Umform Trade Secrets Act and the Economic
Espionage Act of 1996 which stipulates that any viclation of said laws may
be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties. This message is also subject to the Leader
Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly
notify the Leader CEO, Michael T. McKibben at (614) 890-1986 or
mmekibben@ieader.com. Abuse of Leader copyrights, trademarks, service
marks, trade secrets and all other proprietary property rights will be
prosecuted to the fullest extent of the law. Click on "Report a Security
Incident" at www.leader.com if you have knowledge of improper use of this
information.
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From: Nancy J. McKibben <nmckibben(@att.nct>
Sent: Tuesday, December 3, 2002 4:51 PM

To: mmckibben@leader.com

Subject: RE: Progress

Hi honey -

sounds gocd to me. Are you getling a good response?

Love you,
Nancy

This message contains proprietary & confidential trade secret informaticn that is intended for the named recipient(s) anly. (c) 2002, Leader
Technologies Incorporated, Michael T. McKibben, All Rights Reserved.

----- Criginal Message----- :

From: Michael T. McKibben [mailto:rmmckibben@leader.com]
Sent: Tuesday, December (03, 2002 11:43 AM

To: mmckibben@leader.com

Subject: Progress

Proprietary & Confidential Information
Hi All:

In light of our financing circumstances, | wanted to give you a quick update. The news is very positive on all fronts except
short term financing, where making progress is akin to extracting teeth. Go figure. Two years ago one couid raise money on
counting eyeballs, now you pracfically have to sacrifice your first bom to get it. Leader’s story has never been better, and
yet, raising operating cash has never been harder. "This too will pass."

Based upon current investment presentations lined up and current conversations underway, | anticipate that we will be able
to bring our deferred salaries current by the end of the menth. This is an estimation, of course, and could change based on
the results of the projected financing presentations over the next few weeks. But, | think it is a reasonable expectation
based upon what is planned. Late vesterday evening | got a verbal confirmation of some additional financing to be received
from my last Arizona trip. | will work to get that money in as soon as possible. | was able to raise & modest amount of
money last week in Tucson. This amount was enough to cover essential operating expenses including health insurances,
communications, eguipment leases, rent, utilities, travel, etc. It was also enough to allow us to pay a "Christmas bonus”
which we will get out this week. This will be in addition to the deferred salaries and.is intended to help carry each of you
through this time. Also, just so everyone knows, when Carrie was finding a place for the Christmas party, we had to commit
to the place in advance. We are committed o that event (.e., the money's already spent). We need to all go and have a
great time! Ebaneezer Scrooge (read: the current miserly market for R&D investing) isn't going to spoil our Christmas!

Once we are through this period, | will sit down with Brad, Jeff and Steve to come up with an appropriate equity options
package for you in consideration far the personal sacrifices you are now making.

On Sales
We have the following prospects in the pipeline:

¢ Several large and medium-sized systems integration and defense contractors — homeland security application,
medical systems, knowledge management, collaboration, teleconferencing, video conferencing, security cameras

o Major pharmaceutical — clinical trials, security, collaboration, teleconferencing

« Major healthcare consortium / Major national research hospital — homeland security, physician continuing education,
teleconferencing, video conferencing, emergency broadcasting

EXHIBIT _ 390 ;Q
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Major bank — next-generation ATM, custom account management, collaboration, service delivery engine

Major clothing retailer — new product design collaboration, project teams, store communications, teleconferencing
Major financial services player — teleconferencing, value-added services delivery, custom account management.
Several major intemational law firms — teleconferencing, client collaboration

Regional healthcare organization — file sharing, mobile support

All of the following meetings and cué.tomers represent a deal, that once under contract, will change our valuation position
with institutional investors.

| meet with the Limited CIO, Jon Ricker, on Wednesday to discuss our next steps with them toward a contract. i am hoping
this moves along quickly at this stage. They have already done their due diligence and.are interested

! met with Boston Scientific last week. They want to use L2L Files tool 1o coordinate all clinical tials globally. That
constitutes 35 trials, up to 80 hospitals per trial and 15 people per hospital. We are exchanging a mutual NDA and will
proceed immediately to a prototype, which should take all of one day to put together. The last thing that must be tested is
our scalability. (Stop the presses... their NDA just arived for my signature.)

American Express is coming back with strong interest after Unified System's meetings with them and my meeting with
them last Tuesday. They want me to fly to New York to discuss them investing in Leader plus them go-branding
LeaderPhone and LeaderZLeader.

Applied Materials: | do a L2L demo for them tomorrew. They are looking to the passibility of placing both a LeaderPhone
Appliance and Leader2Leader Appliance behind their firewalls.

A Japanese Bank is looking to use the L2L platform as the basis for their new IP-based ATM system in the Pacific Rim.
This opportunity is being pursued in conjunction with Ernst & Young.

These are just a few in addition to the new sign ups we are seeing daily.

On Financing
| am slated to go back to Tucson twice this month to meet with new prospective angel investors. We are also pursuing
angel financing in Wisconsin. On the institutional financing front, we have firm interest from:

Blue Chib Ventures
River Cities Capital
Primus Fund

Battelle Venture Fund
American Express

In addition, we have retained Vox Partners, an investment banking firm out of Dallas, Texas to assist us over the
next 60 days (the length of their contract) to secure our $10M round. The main negotiating peint is the valuation of
the company. Current company vaiuations in general have created a buyer's market for companies at our stage of
development: that is, just coming into revenues. The most significant factor that can improve our negotiating position
in these valuation discussions is the acquisition of "marquee” paying customers. in other words, brand-name
customers that provide third party validation for the interest of the market in Leader’s products. The longer we can
haold out with regard to our cash needs, and at the same time get name customers signed up, the better our
valuation will be. The practical implication of this strategy for you as a shareholder is that it will mean less dilution of
your stock when the institutional money invests. Said another way, the quicker we take this $10M in the near term,
the more dilution that occurs. It is in the shareholders best interest not to 1ake this money too quickiy... if we can
sustain ourselves in the interim. This intenm financing over the next few months requires some additional angel
investing which we are pursuing.

* & & & o »

On Prospective Estimations

Forward-looking projections are, at best, educated guesswork, The challenge when letting you know about "possibilities”
and "prospects” and "likilihoods” is that no human being, in fact, has a crystal ball on the future. And yet, everyone wants to
hear from me what can, could or will happen going forward. This is the balancing act we face in sharing prospective
opportunities. It's tough. It's a two-edged sword, if we're fight, we're the heroes. If we're wrong, we're the bad guys! |

Highly Confidential - Attorneys' Eyes Only LTI102316
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believe what | have shared is reasonable, but we cannct promise it 100%. The general economy is on rocky financial times.
Since we live in this economy, those things affect us to. That said, | believe we are at the "corner turning” stage. it isn't
easy building a company from scratch. But we have done it. Also, we are not infallible. We make projections based on the
best information we have, but as we move forward, we must alter and adjust those projections based on what actually
happens. For example, projections prepared and presented just a few years ago were based upon market conditions that
are very different from the ones we face now. That said, | still think our projections are reasonable... once we have a full
contingent of funding, which all of our projections were predicated upon. This down economy is, in fact, forcing companies
to consider more economical alternatives. Qurs is such an alternative. The bottom line is that we have built the product we
said we would build. Now predicting how it will sell and be accepted in the market (and how fast) is a whole new ball game
which are starting to enter. | can assure you that we are making every effort to "make it happen.”

1 hope this gives you a better feel for what is going on. There is a lot of activity and | firmly believe it will pan out in the near
term. This current situation is but a blip on the radar screen. As always, where there is a will there is a way. We don't want
to lose anybody because of their individual cash flow constraints if we can avoid it. A little good fortune and one good break
is all we need in addition to all our hard work. We are very close.

| would welcome the opportunity to speak with each of you individually. Or, if you would prefer to ask questions via Email,
that's QK too. | have been through these kinds of situations many times in my life and career. Perhaps there is a
perspective | can bring to your personal situation that might help you think of options and approaches that you might not
have thought of. Perhaps not. But, we've been through so much together, it is certainly worth a try. Therefore, especially
before you might decide to do something precipitous, please do sit down with me, or me and Jeff, or me and Steve, or me
and Brad so we can talk about your concerns.

Your truly,

—~Mike

Michael T. McKibben

Chairman & CEQ

Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43081

(614) 880-1986 Voice

(614) 864-7922 Fax

(614) 496-5442 Cellular
mmekibben@leader.com Email

www.leader.com WWW

This message contains proprietary and confidential trade secret information intended for the scle use of the intended
recipient(s). This message is protected by the Uniform Trade Secrets Act and the Economic Espionage Act of 1998 which
stipulates that any violation of said laws may be subject to penalties of $10M and up to 15 years imprisonment, and various
other penalties. This message is also subject to the Leader Proprietary & Confidentiality Agreement. [f you have received
or are viewing this message in error, please delete it immediately and kindly notify the Leader CEQ, Michael T. McKibben
at (614) 890-1986 or mmckibben@leader.com. Abuse of Leader copyrights, trademarks, service marks, trade secrets and
alt other proprietary property rights will be prosecuted to the fullest extent of the law. Click on "Report a Security Incident" at
www.leader.com if you have knowledge of improper use of this information.
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From: Steve Hanna <steve(@computerwizards.com>

Sent: Thursday, October 10, 2002 8:09 AM

To: cweall@computerwizards.com

Subject: Yesterday in CWC (Tuesady-Wednesday, 10/8-9/2002)

Note: you will see a duplicate of this in the form of a reduced version
that I am sending to leaderdev this morning ......

GENERAL:

Mike & Jerry had meetings and demos Tuesday and Wednesday; Mike and
Jerry are in Cleveland today for meetings and demos (Mike indicated that
the Mars demo would be some time around 9:30 this morning).

*#Mike & Jerry are talking with a large company that is a long distance
phone service provider or sorts .... they are more of a broker, buying

and selling from all the major carriers and as a result, they can resell
minutes in bulk at a much reduced rate. Jerry feels that we can cut our
long distance phone costs in half, thereby allowing us to lower our

price on LP and/or increase our profit margin.

Kook ok ook ok Aok ook ook Kk

Financial Status:
Mike received confirmation late yesterday for depositing the investor
funds; this will be deposited this moming; Leader will work with the
bank to make these funds immediately available such that we can get &
deposit a check loday from Leader. At this moment we are still
projecting a Tuesday pay date.

* *

Lo 2 1]

*

PERSONNEL Misc.;

Travel / vacation:

o Jeff out most of Monday and Tuesday

o I was in Columbus Monday and Tuesday

o Eric was in Columbus Tucsday and Yesterday

Ksksok ook ko k Kok

DEVELOPMENT OVERVIEW:

-We are in the midst of an extremely important and demanding development
cyele. With our limited resources we have (o support activities on a

variety of fronts, and that is frustrating for all of us ...._. but that

is just the way it has to be right now.

We are asking for as much of your time as you ¢an give now in support of
these tasks.

Below is an attempt to summarize the different efforts and who is

working these primarily, at this time.

**[.2L : we have verbally committed to selling 4 system to Boston
Scientific; in general, the currcnt level of functionality is sufficicnt

for the initial roll out to Boston Scientific (with some exceptions

... one being the implementation of the Idea Registry). Below are the
current tasks associated with L2L:

IYPerformance -> 1st order is implementing VBSF 3.01 in the application

... Tim, Jeff
-> 2nd order will be use of Optimizit across the updated
system ... Jeff
2YU/D Mars -> work through current problems on main as we did for LP and
v/d Mikes demo & beta machine so that the code gets more exercise ..... EXHIB
Mark (POC), Andrea, Wendy, Kim (Dave and Steve testing) hl;-r‘lo—si
13
(WITHESS) %’b

JANIS JENNINGS, csp 3942
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3)ldea Registry Implementation -> Betsy

**5C: Mike & Jerry tell us that they have a customer (SWACO) and they
feel that a contract could be in piace within 1-2 months: -> Eric and
Bill primary (Tim and Bud part time)

*LP Redundant system = Brad and Jeff, and Bud

*LP production system support > all as required ._.. right now we do
not have a ‘next update’ scheduled and will try to delay work in this area

LIS LI SRR LI R I L L L Ly

NON LEADER CUSTOMER ACTIVITIES:

o DuJour: DOWN

o UVIVS:n/a

o Spammotel: experienced a major slowdown over night Tuesday, starting
in the evening; Bud was able to remove a bad email that was monopolizing
the majority of the system resources; also, Jeff has been spending some
time working with the new Spammotel server

0 Adas - n/a

LEADERPHONE(tm) Support & Development:

o Following the Monday night production update, a problem was discovered
in the Sales tool {this was found by Brad Dorsey); Betsy fixed this
Tuesday afiernoon and a smalil update was done Tuesday night.

o Yesterday, another issue was uncovered in the Backoffice arena that
resulted in a customers cc being rejected .... something to do with the
user's address processing; Bill fixed this problem and made the change
on production as well.

o we are going forward with the changes to get CTI and the Application
using common vbsf jar files.

o various members of the team are working actions/research tasks
associated with establishing the redundant LP system

L2L:

o we have shifted our focus back to L2L; we are targeting an update to
Mars as soon as we can get the code on cleaned up; Mark 1s the POC for
this eiffort, and we will be creating a CVS branch today

MILESTONES:
o move the Beta equipment suite {from Leader to the hosting facility

o start the external beta with external customer(s) .... TBR ?7???

5C:

-Bill and Eric are the primary resources working this. We have tumed
the heat up on this based on the understanding from Mike that he is
working a deal for implementing the SC capability at SWACO.

Steven E. Hanna

Vice President of Technologies
Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43018

(614) 890-1986 Voice
shanna@leader.com Email

hannal @palm.net (Mobile email)
www.leader.com WWW
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This message conlains proprielary and confidential trade secret
information intended for the sole use of the intended recipient(s). This
message is prolecled by the Uniform Trade Secrets Act and (he Economic
Espionage Act of 1996 which stipulates that any violation of said laws may
be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties. This message is also subject to the Leader
Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly
notify the Leader CEO, Michael T. McKibben at (614) 890-1986 or
mmckibben(@leader.com. Abuse of Leader copyrights, trademarks, service
marks, trade secrets and all other proprictary property rights will be
prosecuted to the fullest extent of the law. Click on "Report a Security
Incident" at www.leader.com if you have knowledge of improper use of this
information.
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From: Michael T. McKibben <mmckibben@leader.com>
Sent: Thursday, November 21, 2002 9:01 AM

To: LSchlesinger@LIMITED .com

Subject: Limited-Leader update

Hi Len:

Kurt Schnieders and Herb Berger visited our offices on Monday for a briefing. It was a productive meeting. The next step was for
them to discuss immediate possibilities with Jon and Kathleen then for Kathleen to get back to us.

In parallel, | now have all four Ohio-based VC's interested in funding our $10M round. They are Primus, Blue Chip, Battelle
Venture Partners and River Cities. (We are working on others, but these guys are the the furthest along.) A key element in
finalizing this financing at a decent valuation is to show them a major contract or pending major contract.

Would you be willing to field a call from the lead VC among this group? They want to hear why a major player is interested in this

technology. At this stage, even an estimate from you of what the Leader contract amount will be would go a long way in my
valuation negotiations. FYI, interestingly Len, of our three value propositions: leadership, collaboration and inteilectual capitai,
these guys only get it on the collaboration piece. The strategic and intellectual capital value of what we've built is lost on them.
Nonetheless, they see the potential just from the collaboration feaiures.

In exchange for Limited's support in helping us secure this VC round, i'd like to offer the following sweetheart deal:

LeaderPhone® — We're ready to supply teleconferencing to Limited at 5 cents per minute plus the long distance charge. The VCs
will simply want to hear what Limited's minutes-per-month ramp up projection is over 6-12-18 months. We will also add Limited-
requested custom features at no charge. In addition, if needed, we have Sprint ready to stand with us on unigque supplier
requirements you might have if that is necessary. We are actually moving to a least-cost routing supplier right now that is much
cheaper than Sprint and actuzlly contracts with Sprint, AT&T, etc. We'll configure this part of the solution however Jon and
Kathleen wish.

LeaderZLeader® -- The ideal "marquee" Leader2Leader® contract for usin these VC valuation negotiations would be a $1.5
million license of Leader2l eader®. May | suggest that Limited purchase the licenses for 2,000 Leader?Leader® user-seats for 3
years. That works out to $20.83 per user per month. We can include a clause which would permit any unused license fees to be
applied to future LeaderPhone® charges at your discretion. This helps us in another way._.. it also helps us establish a market rate
for our user licenses. We had projected it to be $20-40 per month depending on amounts of storage used. Clearly, with Limited we
wlll be generous on storage and thus create plenty of value there. In addition, we will be very flexible in adding Limited-requested
features to the system.

My assessment so far is thal we have polentially strong fits in:

¢ TELECONFERENCING: more features, less cost, more secure

o DESIGN RESOURCES/COLLABORATION: more features, more convenient, less cost, easier to support, more secure,
dynamic online resources, version control

¢ PROJECT RESOURCES/COLLABORATION: ditto

¢ SUPPLIER RESOURCES/COLLABORATION: ditto

« STORE RESOURCES/ICOMMUNICATIONS: online training and store resources, cuts courier costs, easier to support, thin

cllent makes for easier support of basic communications like Email, fax, file exchange, bulletin boards, news, ideas,
feedback, security, supports handhelds We look forward to reviewing the short list from our meeting with Kurt and Herb.

Thanks, Len, for your support and encouragement. These steps most definitely will "put us over the top” in our next step of
growth.

| look forward to hearing from you on how quickly you think we can reasonably move on this. The sooner the better for us. It's
brutal out here in the financing world right now. Every "angle” to get these financing guys out of the cellar is golden.

EXHIBIT __Sﬂ_

[ (wrmess)‘ (D}Tﬁll
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Yours truly,
—Mike

Michael T. McKibben

Chairman & CEO

Leader Technologies Incorporated
(614) 890-1986 VOICE

(614) 498-5442 CELL
mmckibben@leader.com EMAIL

This message contains proprietary and confidential frade secret information intended for the sole use of the intended recipient(s).
This message is protected by the Uniform Trade Secrets Act and the Economic Espionage Act of 1996 which stipulates that any
violation of said laws may be subject to penalties of $10M and up to 15 years imprisonment, and various other penalties. This
message is also subject to the Leader Proprietary & Confidentiality Agreement. If you have received or are viewing this message
in error, please delete it immediately and kindly notify the Leader CEO, Michaei T. McKibben at (614) 890-19886 or
mmckibben@leader.com. Abuse of Leader copyrights, trademarks, service marks, trade secrets and all other proprietary properly
rights will be prosecuted to the fullest extent of the law. Click on "Report a Security Incident” at www.leader.com if you have
knowledge of improper use of this information,

Highly Confidential - Attorneys' Eyes Only LTI074789



Case 1:08-cv-00862-LPS Document 627-18 Filed 08/25/10 Page 1 of 15

EXHIBIT 18



Case 1:08-cv-00862-LPS Document 627-18 Filed 08/25/10 Page 2 of 15

SERVICE PROVIDER AGREEMENT

This Service Provider Agreement (the “Agreement™), dated as of July 16, 2003 (the “Effective Date™), is made by
and between Boston Scientific Corporation, a Delaware corporation with offices at One Boston Scientific Place, Natick,
Massachusetts 01760 (“BSC™), and Leader Technologies Incorporated., 8 Delaware comporation with offices at 921
Eastwind Drive, Suite 118, Westerville, Ohio 43081 (‘“Leader™).

WHEREAS, Leader has developed products and technical expertise in providing various product-related services,
such as installation, implementation, training, maintenance, hosting, support and business development services, and

WHEREAS, BSC desites to have Leader provide such services in connection with its proprietary software licensed
by Leader to BSC, and Leader desires to provide such services in accordance with the terms set forth herein;

NOW, THEREFORE, in consideration of the mmtual promises and obligations set forth in this Agreement, the
parties, intending to be legally bound, agree as follows:

1. DEFINITIONS.
As used herein, the following terms shall have the meanings indicated:

1.1 “External Business Partners” means those Leader third parties listed on Exhibit B, as may be modified
from time to time upon mutual agreecment of the partics, which partics have cxceutcd an instrument, in the form of Exhibit
C, agreeing to be bound by the terms and conditions of this Agreement [Covered in Exhibit C]

12 “Confidential Information” means any information disclosed previously or in the future by one party o
the other party, either directly or indirectly, in writing, orally or by inspection of tangible objects (including without
limitation documents, business plans, source code, software, documentation, financial analyses, marketing plans, forecasts,
suppliers, customer names, customer lists, customer data, product plans, products, services, inventions, processes, designs,
drawings, engineering or hardware configuration information, know-how, trade secrets, or any olher proprietary or business
information), which is designated as “Confidential.” “Proprietary” or some similar designation, or other information, the
confidential or proprietary nature of which is reasonably apperent under the circumstances. Confidential Information shail
also include information disclosed to a party by a third party pursuant to a nondisclosure obligation.

1.3 “Marks” means the trademarks, service maiks, trade naines, logos and other proprietary words and
symbols of Leader and its External Business Partners.

14 “Leader Technology” means any and all data models, data integration tools or technology, data
processing systems or mechanisms, computer code, including objects and tools, trade secrets, know-how, processes,
inventions, discoveries, original works of authorship and derivative works thereof, developments, concepts, improvements
and trademarks that Leader has prepared, developed, acquired or otherwise obtained rights in prior to the Effective Date or
may thereafier prepare, develop, acquire or otherwise obtain rights in other than the Deliverables.

15 “Delay> shall have the meaning set forth in Section 3.2.

1.6 “Deliverable” means designs, computer software (in source code and object code form), documentation,
drawings, applications, sofiware services and all other deliverables that are created or developed by Leader in connection
with the provision of Services hereunder.

1.7 “Services” shall have the meaning set forth in Section 2 4.
1.8 “Statement of Work” shall have the meaning set forth in Section 2.3.
Page 1 of 14
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2. SERVICES; CHANGE ORDERS.

2.1 Installation. Implementation and Training Services. Leader shall provide the installation, implementation
and training services and Deliverables set forth in Exhibit A in accordance with the schedule and other terms set forth in
such exhibit.

22 Maintenance, Hosting and Support Services. Leader shall provide the maintenance, hosting and support
services and Deliverables set forth in Exhibit A in accordance with the schedule and other terms set forth in such exhibit.

2.3 Statements of Work. From time to time, Leader and BSC may apree on additional services to be
performed, and in that case, shall preparc a statcment of work (“Statement of Work™) that outlines the additional services
to be performed. Each Statement of Work, upon execution by both of the parties hereto, will be a new agreement.

2.4 Services. Leader shall perform for BSC the services (“Services”) described in the exhibits attached
hereto and each Statement of Work,

2.5 Change Orders. Any changes to the scope of Services or the Deliverables shall be mutually agreced upon
in writing executed by authorized representatives of both parties (“Change Order”). The parties acknowledge that such
changes may affect both the schedule and costs set forth in an exhibit or Statement of Work. At a minfmum, each Change
Order shall document (i) the change requested and its effect on the Deliverables, (ii) any adjustments to the schedule set
forth in the exhibit or Statement of Work, and (iii} any increase or decrease in the costs specified in such exhibit or
Statement of Work.

3. LEADER RESPONSIBILITIES.

31 Responsibilities. Leader shall perform those tasks and assume those responsibilities set forth in the
exhibits and Statements of Work, and to the extent Leader fails to do so, BSC will not be responsible for paying for the
affected services. BSC acknowledges and agrees that Leader’s performance is dependent on BSC’s timely and effective
satisfaction of all of BSC’s material responsibilities hereunder and timely decisions and approvals by BSC. Leader is
entitled to rely on all decisions and approvals of BSC in connection with the Services provided hereunder.

32 Failure to Perform Responsibilities. In the event BSC fails to perform its material responaibilities under
Section 3.1 or materially impedes Leader’s performance of the Services (a *Delay™), Leader shall, upon specific notice to
BSC with respect thereof, be excused from any delay or non-performance of its obligations under this Agreement, beginning
upon the date the Delay arises, to the extent such Leader delay or non-performance results from such Delay; provided that
Leader shall work with BSC to minimize the impact or potential itnpact of any such Delay. BSC shall continue to pay
Leader for Services actually performed by Leader prior to and during any such peried of Delay by BSC, Leader
acknowledges that such Delays may affect the fees payable by BSC pursuant to the applicable exhibits and Statements of
Work.

4. LICENSE GRANTS.

4.1 License to Deliverables. Leader grants to BSC a non-exclusive, non-transferable (except as provided in
Section 11.1) license to use the Deliverables for its internal business purposes; which shall include independent third parties
approved by BSC who participatc in the internal business purpose, subject to the terms and conditions of this Agreement.
BSC may not re-sell the Services for any purpose other than its internal business purpose.

4.2 Terms and Restrictions. BSC shall not: (i) reverse engineer, disassemble, decompile, or decode the
Deliverables; (ii) derive source code, methodologies or proprietary algorithms from the Deliverables; (11i) modify the
Deliverables or otherwise create any derivative work from the Deliverables; or (iv) sell, assign, sublicense or otherwise
transfer the Deliverables, except as provided in Section 11.1.
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5. PROPRIETARY RIGHTS.

5.1 Leader Technology. Leader shall retain all right, title and interest, including all intellectual property
rights, in and to all Leader Technology.

52 Deliverables. Unless otherwise specified in an exhibit or Statement of Work, Leader shall own all right,
title and interest, including all intellectual property rights, in and to all Deliverables, except for the license rights granted to
BSC pursnant io Section 4.

53 Marks. Each of Leader and its External Business Partners shall retain all right, title, and interest in ifs
rcspeetive Marks, and all goodwill arising from BSC use of such Marks shall inure to the benefit of the Leader or its
External Business Partners, as applicable. BSC shall not challenge the Marks or the registration thereof or attempt to
register any trademarks, service marks, trade names, logos or proprietary words or symbols confusingly similar to the
Marks.

6. COMPENSATION.

6.1 Fees. BSC shall pay Leader the compensation set forth in the exhibits and Statements of Work for the
performance of the Services. Such fees may be on a usage basis, a time and materials basis, or on a milestone basis, or
otherwise as agreed by the parties.

6.2 Expense Reimbursement. BSC shall pay, to the extent incurred by Leader in the performance of the
Services, and with prior written approval from BSC: (1) reasonable out-of-pocket expenses such as long-distance telephone
charges, postage, and shipping costs; and (2) reasonable travel, lodging and living expenses incurred by Leader’s personanel, and
(3) other pass-through costs such as printing, webcasting, etc.

6.3 Taxes. BSC shall pay or reimburse Leader for any taxes, such as sales, use or excise taxes, and similar
charges of any kind imposed by any federal, state or local governmental entity for Deliverables and/or Services provided
under this Agreement, excluding only taxes based solely upon Leader’s income.

6.4 Payment Terms, All fees quoted and payments made shall be in U.S, Dollars. Leader shall submit
monthly invoices, and BSC shall pay all such amounts within thirty (30} days after the date of invoice. Leader may not
invoice until services are performed.

6.5 Late Payment. Any amounts due hereunder and not paid within thirty (30) days of the date of invoice
shall accrue interest at the rate of one and one-half percent (1.5%) per month or the maximum rate permitted by applicable
law, whichever is less, determined and compounded on a daily basis from the date due until the date paid.

7. LIMITATION OF LIABHLITY.

IN NO EVENT SHALL LEADER’S LIABILITY ARISING OUT OF THIS AGREEMENT OR RELATING TO
THE SERVICES OR DELIVERABLES PROVIDED HEREUNDER EXCEED THE TOTAL AMOUNT OF FEES
RECEIVED BY LEADER HEREUNDER REGARDLESS OF WHETHER BASED UPON CONTRACT, TORT OR ANY
OTHER LEGAL THEORY. IN NO EVENT WILL LEADER BE LTABLE FOR ANY CONSEQUENTIAL,
INCIDENTAL, INDIRECT, SPECIAL OR PUNITIVE DAMAGES WHATSOEVER (INCLUDING WITHOUT
LIMITATION, DAMAGES FOR LOSS OF PROFITS, LOSS OF USE, BUSINESS INTERRUPTION, LOSS OF DATA
OR OTHER PECUNIARY LOSS), IN CONNECTION WITH OR ARISING QUT OF THE FURNISHING,
PERFORMANCE OR USE OF THE DELIVERABLES OR SERVICES PERFORMED HEREUNDER, WHETHER
BASED UPON CONTRACT, TORT OR ANY OTHER LEGAT THEORY, INCI.UDING NEGTIGENCE, EVEN IF
LEADER HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

8. CONFIDENTIALITY.

8.1 Non-use and Non-disclosure. Neither party shall use the Confidential Information of the other party for
any purpose other than in accordance with this Agreement. Neither party shall disclose the Confidential Information of the
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other party io anyone other than its employees and contractors who legitimately need access to it and who have signed
proprietary and confidentiality agreements comparable in scope to this Section 8. Each party shall use the same degree of
care to protect the Confidential Information of the other party as it uses to protect its own confidential information of like
nature, which in no circumstances shall be less than reasonable care.

82 Exceptions. Confidential Information shall not include information (a) already lawfully known to the
receiving party if the receiving party does not then have a duty to maintain its confidentiality, (b) developed independently
by the receiving party, (c) generally known to the public through no fault of the receiving party; (d) lawfully obtained from a
third party not obligated to preserve its confidentiality; {€) required to be disclosed by law, regulation or order of a court of
competent jurisdiction or other governmental authority.

83 Remedy for Breach, The parties acknowledge that either party’s breach of Section 8.1 would cause the
other party irreparable injury for which it would not have an adequate remedy at law. In the event ofa breach, the non-
breaching party shall be entitled to injunctive relief in addition to any other remedies it may have at law or in equity.

9. WARRANTY; DISCLATMER.

9.1 Warranty. Leader represents and warrants that the Services shall be provided in a workmanlike manner in.
accordance with applicable professional standards. With specific regard to data security, Leader shall securc all data
transmissions from client machines to the Leader server with 128-bit Secure Socket Layer connections. All BSC files shall
be encrypled on Leader servers at at least 128-bit encryption for each file and those files shall be stored on at least 128-bit
encrypted hard drives. All files are backed up on a redundant basis; once an hour for a day, once a day for a week, once a
week for a month, and once a month for a year. Access to the root directories on Leader servers shall be restricted only to
authorized Leader personnel on a need-to-know basis. Currently three (3) Leader systems adminisirators have root access;
this number may fluctuate as required by internal systems administration and maintenance requirements. All Leader systems
administrators are bound by proprietary and confidentiality agreements that commit them individually to maintain and
protect all customer data as a trade secret property of the customer in perpetuity. Ledder collocation facililies are secured by
both key and key lock box access. The collocation facility is further secured by intrusion and fire detection as well as both
backup generator and battery continuous power systems.

9.2 Disclaimer. EXCEPT AS SET FORTH ABOVE, LEADER MAKES NC WARRANTIES, WHETHER
EXPRESS, IMPLIED OR STATUTORY, WITH RESPECT TO THE SERVICES PERFORMED UNDER THIS
AGREEMENT OR ANY EXHIBITS OR STATEMENTS OF WORK, OR THE DELIVERABLES, AND LEADER
SPECIFICALLY DISCLAIMS ALL IMPLIED WARRANTIES OF MERCHANTABILITY, NON-INFRINGEMENT
AND FITNESS FOR A PARTICULAR PURPOSE.

10. TERM AND TERMINATION.

10.1 Term. The term of this Agreement shall commence on the Effective Date and shall continue in full force
and effect for a period of two (2) years, unless earlier terminated in accordance with Section 10,2 below. Thereafter, on an
annual basis, the parties may mutually agree to renew this Agreement for one (1) year terms.

10.2  Termination. This Agreement may be terminated as follows:

(a) By Leader or BSC, immediately upon written notice of termination to the other party, in the
event of a material breach of this Agreement by the other party, if such breach continues uncured for a period of thirty (30)
days after written notice of such breach is provided to the breaching party; or

(b) By Leader or BSC, immediately upon written notice of termination to the other party, in the
event the other party: (i) becomes insalvent; (ii) makes an assignment for the benefit of creditors; {iii) files a voluntary
bankruptcy petition; (iv) acquiesces to any involuntary bankruptcy petition; (v) is adjudicated bankrupt; or (vi) ceases to do

business.

(c) By BSC for convenience with 30 days prior written notice.
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103  Effect of Termination, Upon the expiration or termination of this Agreement for any reason: (i) BSC
shall immediately pay to Leader all amounts due and outstanding as of the date of such termination or expiration; and (ii)
each party shall return to the other party the originals and all copies of such other party’s Confidential Information in its
possession or under its control.

10.4 Survival. The respective rights and obligations of the parties under Sections 4.1,4.2, 5,7, 8,9.2,10.3,
10.4 and 11 of this Agreement shall survive the termination or expiration of this Agreement.

11. MISCELLANEOUS.

11.1 Assignment. Bither party may assign this Agreement in connection with a merger, corporate
reorganization or sale of all or substantially all of its relevant assets. Subject to the foregoing, this Agreement shall bind and
inure to the benefit of the parties, their respeciive successors and permitted assigns.

11.2 Amendment; Waiver. No modification, amendment or waiver of any provision of this Agreement shall be
effective unless in writing and signed by the pariy to be charged. The waiver of any breach or default of this Agreement will
not constitute a waiver of any subscquent breach or default, and will not act to amend or negate the rights of the waiving

party.

11.3  Governing Law. This Agreement is made under and shall be governed by and construed in accordance
with the laws of the State of Delaware, without regard to its conflict of laws provisions.

11.4  Notices. Any notice or communication required or permitted to be given hersunder may be delivered by
hand, deposited with an overnight courier, sent by confirmed facsimile, or mailed by registered or certified mail, return
receipt requested, postage prepaid, to the address for the applicable party first written above, or at such other address as may
hereafier be furnished in writing by either party hereto to the other. Such notice will be deemed to have been given as of the
date it is delivered.

11.5  Indcpendent Contractors. The partics arc independent contractors. Neither party shall be deemed to be
an employee, agent, pariner or legal representative of the other for any purpose, and neither party shall have any right,
power or authority to create any obligation or responsibility on behalf of the other.

11.6  Severability. If any provision of this Agreement is held by a court or tribunal of competent furisdiction to
be contrary io law, such provision shall be changed and interpreted so as to besi accomplish the objectives of the original
provision to the fullest extent allowed by law, and the remaining provisions of this Agreement shall remain in full force and
effect.

11.7  Headings and References. The headings and captions used in this Agreement are used for convenience
only and are not to be considered in construing or interpreting this Agreement.

11.8  Complete Understanding. This Agreement including all exhibits constitutes the final, complete and
exclusive agreement between the parties with respect to the subject matter hereof, and supersedes any prior or
coniemporaneous agreement.

11.9 Counterparts. This Agreement may be signed in one or more counterparts, each of which shall be deemed
an original and together which shall constitute one instrument.

11.10  Force Majeure. The obligations hereunder of each patty shall be suspended while and to the extent that
such party is prevented from complying herewith in whole or in part by any event beyond the reasonable control of such
party, which for purposes of this Agreement shall include, without limitation, acts of God, earthquakes, unavoidable
accidents, laws, rules, regulations or orders of government authorities, acts of war (declared or not), hostilitics, blockades,
civil distrbances, embargoes, strikes or any other similar event or cause.

11.11  Subcontractors. BSC expressly consents to Leader’s use of subcontractors in connection with the
performance of Services hereunder, provided that for purposes of this Agreement, I.eader shall be responsible for such
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subcontractors® performance of that portion of the Services that have been subcontracted to them. Leader will provide prior
notice to BSC in the event that a subcontractor is utilized that has not been previously appraved and added to the list of
Leader External Business Partners in Appendix B.

11.12  Export Restrictions. BSC agrees to comply fully with all relevant export laws and regulations of the
United States to ensure that no information or technical data provided pursuant to this Agreement, including, but not limited
to, the Deliverables, i8 exported or re-exported directly or indirectly in violation of law.

IN WITNESS WHEREQF, the parties hereto have caused their duly authorized representatives to execute this
Agreement as of the Effective Date:

Boston Scientific Corporation Leader Technologies Incorporated
. 74 > 7
By: /M 44 [’H’/C(l Byg%’w'/é‘“[-?’: }/—égé «7/~——~
J Dl
Print Name: Jl@'u’ﬂﬂf Yl tef _/(/ Print Name: _ A1 (CHAFT. 77 M| ooy
Title: C [ 0 Title: CEr
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EXHIBIT A

INSTALLATION, IMPLEMENTATION, TRAINING, MAINTENANCE,
HOSTING AND SUPPORT SERVICES

Boston Scientific Corporation, FL.ECT Clinical
Trials Leader2Leader™ Collaboration System

SYSTEM INITIALIZATION & TRAINING

Document workflow, frequency, and special user requirements; delivered by BSC.

User names, user groups and leaderboard workspace names; provided by BSC.

User, user groups and leaderboards (folders) set up by Leader with confirmation of appropriate structure from BSC
Orientation of BSC ELECT Leader2Leader™ systems administrator on account management, permissions,
password changes, help system, teleconferencing services, operator support, security, encryption, professional
service support, potential firewall issues, etc.; provided by Leader.

Written and electronic step-by-step user guides; prepared by Leader.

6. Two {2) training webinars; presented by Leader to personnel selected and approved by BSC.

it i

Lh

MONTHLY USER LICENSE

10-user license.

Help desk and technical support.

Additional 10 user licenses (this trial only).

Up to 1GB storage.

Re-negotiate per user license fee once requirement exceeds 20 users with the agreement that the price per user will
decrease the more users we add assuming no additional feature or support requirements.

AR

DELIVERABLES

1. 128-bit secure Internet-based Leader2Leader™ file sharing system delivered substantially in accordance with the
ELECT specification entitled ELECT Collaboration Requirements in Exhibit D. At minimum, this will be enabled
by access to multiple Digital Leaderboards™ and the Leader Files™ tool on non-host accounts. The host account
will also have the Leader Admin™ and I eader Manage Board™ tools enabled for managing the network and user
accounts,

2. Support both internal and approved external users.

3. Upon expiration of agreement or termination, CD of data and data wipe of the Leader system.

COSTS
1. $750 per month for up to 20 users; billed monthly.
2. Maintenance fee of 17.5% of monthly fee.

3. Additional storage over 1GB: $7.50 per GB per month; charged in per GB increments (e.g., any increment between
1 GB and 1.999 GB is charged for an additional GB, eic)

4. Per diem professional service rate and billing frequency to be negotiated on a case by case basis based upon the
Statement of Work.
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MAINTENANCE SERVICE LEVELS
1. Maintenance Service Level Commitments
1.1. Application Hosting

1.1.1. Environment _
All Hardware, Software, and Intemet connectivity services provided as part of Application Hosting are
designed, implemented, and supported to maintain a monthly service level of 99.8% uptime or greater.

Uptime is defined as the time during which the majority of the site is available to usets, within normal
operating parameters.

For the purposes of calculating uptime, all circumstances beyond Leader’s direct and immediate control, or
failure by any third party to perform in accordance with the terms and conditions agreed to by such third party,
will be excluded from such computations. For example, if Citynet collocation services were to lose backbone
connectivity for a period of two hours, those two hours will not be counted against any uptime calculation.

1.1.1.1. Hardware
The hardware may include items such as: application, database, and storage servers; routers, switches,
and load balancers; power supply and backup equipment; firewalls; testing and troubleshooting
equipment; and other hardware required for BSC operation and support.

1.1.1.2. Software
This includes the operating system, application development platform, application functionality,
analysis tools, and other platform components required for Leader operation and suppott,

1.1.1.3. Tnternet Connectivity
All application hosting includes connectivity to the Internet. (BSC’s low initial volume requirements
are noi anticipated to be an issue here.).

1.1.1.4. Third Party Maintenance, Upgrades, and Addifions
All hardware and sofiware componen(s may, at the sole discretion of Leader be covered by Third
Party Maintenance or Upgrade agreements.

Ieader may, from time to time, at its sole discretion, upgrade software components to enhance or
improve service.

Leader may, from time to time, at its sole discretion, add new software components to enhance or
improve service,

1.1.2. System Administration
In order for Leader to provide effective System Administration, all customers must abide by
reasonable systems administration policies and procedures that may from time to time be establish by
Leader. BSC requires a 5 day notice of any scheduled maintenance, Notice can be sent to Dave

Hahn at hahnd@@bscl.com

1.1.2.1. Performance Moanitoring and Tuning
Leader will monitor system performance, including responsiveness, and make necessary
modifications to the system to ensure optimal performance.
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1.1.2.2. Maintenance Compliance
All software will be updated with the latest patches, as deemed necessary by Leader. All hardware
will be monitored for recalls or additional necessary features, as well as periodic regularly scheduled
maintenance, as per manufacturer or industry standard recommendations.

1.1.2.3. Security o
Hardware and software security will be the responsibility of Leader. Security includes firewall
administration and maintenance, as well as security patches.

1.1.24, Network
Leader will ensure network connectivity and serve as the main contact for Internet or other network
connectivity issues.

Leader should be designated as the technical contact for all DNS related activities, and will serve in
the capacity thereof.

1.1.2.5. Backups
All data and web servers will be backed up nightly and incrementally using a robust configuration of
neiwork-based backup servers.

1.1.3. Database Administration

1.1.3.1. Performance Monitoring and Tuning
Leader will monitor database system performance, including responsiveness, and make necessary
modifications to the system to ensure optimal performance.

1.1.3.2. Report Writing
Any data and activity reports offered as standard reports by Leader will be made available to BSC.
Any additional reports requested by BSC will be handled as a Statement of Work,

1.1.4.  Disaster recovery
Leader will keep and periodically test a disaster recovery plan. This may include multiple personnel,
additional equipment, and soflware.

1.2. Help Desk
Leader will provide advanced technical and domain support fhrough email and telephone. The helpdesk for all Leader

customers, including BSC, will consist of a full-time support technician, a dedicated support telephone mimber, an
issue tracking system, and email support.

Between the hours of 9 AM to 5 PM Eastern Time Monday through Friday, excluding United States holidays,
henceforth called “Standard Business Hours”, all support calls should first be triaged by Leader. Specifically, BSC
will provide Level 1 technical support and call triage (i.e., answering non-technical and lower level technical
questions). Leader will be available to BSC staff via email and telephone to provide Level 2 and Level 3 technical
support through BSC staff members on a 24 x 7 basis.

Support calls originating after Standard Business Hours will be considered After Hours Support calls and will be
available to BSC on a 24 x 7 basis. These calls will be directed to an After Hours Support number, which will then

page the on-call Leader Support Technician. Once the page has heen received, the Support Technician will respond to
the page within 20 minutes,

Whether Standard or After Hours, all inquiries will be time stamped and logged, and will be processed or escalated
within four (4} hours.

The help desk function will be supported by a software system to track, at a minimum, date, time, incident number,
inquiry type, incident description, and incident resolution.

Page 9 of 14
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Periodically, frequent inquiries will be summarized in a frequently asked questions document and made
available to BSC. To enable Leader to better track issues related to BSC, Leader will track all queries it
receives through the help desk tracking system, and enter reported bugs in a bug tracking tool.

Page 10 of 14
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EXHIBITB

LEADER EXTERNAL BUSINESS PARTNERS

Citynet Holdings, LLC (collocation provider)

AnySystem.com {equipment provider)

Page 11 of 14
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EXHIBIT C
LEADER EXTERNAIL BUSINESS PARTNERS AGREEMENT

The undersigned, (“External Business Pattners’), hereby agrees to be bound by certain
terms and conditions of the Service Provider Agreement between Leader Technologies Incorporated and Boston Scientific
Corporation, dated as of , 200___ (the “Agreement”), as such terms and conditions relate to “External Business
Partners” and as referenced below with said terms and conditions provided to the External Business Partners by Leader.

Terms and conditions to be disclosed to the External Business Partner:

Section 4. License Grants
Section 3. Proprietary Rights
Section 8. Confidentiality

Section 11.2 Amendment; Waiver

Section 11.6 Severability

Section 11.11 Subcontractors

Exhibit A Maintenance Service Levels only; no other sections of the exhibit
Exhibit C

IN WITNESS WHEREQF, the undersigned, a duly authorized representative of External Business Partners,
executes this External Business Partners Agreement as of the date written below.

External Business Partner:

By:

Printed Name:

Title

Daie:

Page 12 of 14
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EXHIBITD

ELECT COLLABORATION REQUIREMENTS

Summary

The ELECT frial has needs to send/receive sensitive lab data between business partners. This data is relatively small in

volume (hundreds) and frequency (weekly). The data is used to track the status of core lab readings and to provide for

reconciliation between company systems. For ELECT, the actual data will not be transmitted, but tracking files will be.

As such, the type of collaboration the ELECT trial is pursuing is some internet-based, secure file-sharing capabilities.
While it could be expanded to include sites, the scope of these requirements is limited to just our cors lab partners.

Requirements
User Counts

External users:

Angio core lab 2
ECG core lab 2
National P1 1
Sites 7
Internal users:
Data Management 2
Safety Group 1
Monitoring 2
Clinical Staff 3
Total 20
File Volumes

File volumes are expected to be very small over a two-year period.

File Prequency | Size Bach Total Size
Angio Tracking File (Jab-produced) 1/week 50k 10MB
ECG Tracking File (Jlab-produced) 1/week 50k 10MB
Enrollment File (BSC-produced} 1/week 30k 6MB
Weekly Report (BSC-produced) 1/week 2MB 100MB
Newsletter (BSC-produced) 1/month SMB 120MB
Document Updates (BSC-produced) as needed 20MB 20MB
Miscellaneous files as needed - 200MB
TOTAL <500MB

Page 13 of 14
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Security

To properly restrict access to various folders, and to account for additional studies, the following user groups should exist.

Group

Description

ELECT_BSC DM

ELECT trial, BSC Data Management

ELECT_BSC_SAFETY

ELECT ftrial, BSC Safety Group

ELECT _BSC_CLINICAL

ELECT trial, BSC Clinical Team

ELECT BSC MONITOR

ELECT frial, BSC Monitoring Team

ELECT_ANGIC_LAB

ELECT trial, Angio Core Lab

ELECT _ECG_LAB

ELECT frial, ECG Core Lab

ELECT SITE _COORD

ELECT trial, site coordinator

ELECT _SITE_PI

ELECT trial, primary investigator

In addition, the following requirements should exist.

o o e

Tolders
The following tolders are proposed:

Folder
ELECT
Core Lab — Angio

Core Lab — ECG

Sites

Sponsor

Enrollment

Access to files/folders must be restricted by a user/password scheme as well as role(s).
BSC must approve access for any user prior to granting them access {o the system,
The password must expire — and user be forced to change — every 60 days.

Each user should be allowed to have multiple roles assigned to their login.
Transmission of any data files must use at least 128-bit encryption.

Content, access

Daia files produces by Angio Core Lab
ELECT_ANGIO_LAB: read/create/update/delete
ELECT BSC_DM: read/delete

ELECT _BSC_SAFETY: read
ELECT_BSC_CLINICAL: read

Data files produces by Angio ECG Lab
ELECT_ECG_LAB: read/create/update/delete
ELECT BSC_DM: read/dclete
ELECT_BSC_SAFETY: read
ELECT BSC CLINICAL:read

Currently empty, but could contain site-specific subfolders.
ELECT_BSC_CLINICAL: read/create/update/delete

ELECT_SITE_COORD: read
ELECT_SITE_PE read

Sponsor-generated files

Enrollment files produces by BSC.
ELECT_ANGIO 1LAB: read
ELECT_ECG_LAB: read
ELECT_BSC_DM: read/create/update/delete
ELECT BSC SAFETY: read
ELECT_BSC_CLINICAL: read

ELECT _SITE_COORD: read
ELECT_SITE_PI: read
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Proprietary & Confidentiality Agreement

In connectinn with vonr ir

21 COonMheClionnl W L5

("R’F'('IPTT\NT” or you) and Leader Tpr‘hnnlnmpc 1ILC, aka.
Ohio limited Hability company ("T.cader”), Leader will be furnishing you with certain
information whirh is either non-public, confidential or proprietary in naturc. All
informaltion ascertained by ar furnished to you, your directors, officers, employees, agents or
representatives, including without limitation attorneys, accountanis, consultants and
financial advisors (collectively, "representaiives”), by Leader or its representalives, and all
analyscs, compilations, data, studics or other documents prepared by you or your
representatives containing or based in whaole or in part on any such furnished infermation or
reflecting your review of, or interest inn, Leader is hereinafter referred to as the
"[nformation”. In considrrarion of your being furnished with the Informatlon you agrec

that:

- J
Leader Tpr‘hﬂnlnmpq Litd,, an

PRTIEY

1. The Information will be kepi confidential and will nor, without ihe prior writien
conscnt of Leader bhe disclosed Uy Yau Of ¥ouir lcpTESEﬁtufl'\fr\ it ATy MAanner
whatsoever, in whaole or in part, and will not be used by you or your representatives
direcily or indircetly for any purpose oiher than evaluating the basiness relalionship
relerred to above. Moreover, you agree Lo transmit the Information only Lo those
representatives who reed to know the Information for the purpose of evaluating the
busincss relationship referred to abowve, wha arc informed by you of the confldential
nature of the Information and who agree to be bound by the terms of this
ngl EEmiernt. u'}' EXECULIHB the attached sin 151(—‘ dacument l_)llul to ILLtuvulE; such
information. You agree ta notify Leader as to the identity af such representatives
prior to any dissemination of Information and to obtain Leadess conscnt to such
disclosure due to Lhe highly sensitive market nature of said Information. You will be
respensible for any breach of this Agreement by your representatives. You also
agree to abide by applirable law with respect to disclosure of personinel records and
the righl to privacy.

2. Neither party herelo nor its representatives will, without Lhe prior written consent of
the other party, disclose to any other persen the fact that the Information has been
made available, that discussions or negotiations are taking place concerning a
possible business rclationship involving Leader or any of the terms, conditions or
other facts with respect to any such possible business relationship, including the
status thereol, except as required by law or by the rules of any recognized stock
exchanpe and then, if circumstances permii, onty with prior written notice as soon
as possible to such other party. If circumstances make it impossible to give such
prior written natice, then any disclosure made shall be no more extensive than is
necessary to meet the minimum requirement imposed on the parly making such
disclosure.

3. The Information, and all copies thereof, except for that portion of the Informatinn
which consists of analyses, compiiations, data, studies or oiher documents prepared
by you or your representalives will remain the absolute propertly ol Leader and will
be returned without retaining any copies thereaf to Leader immediately upon
Leaders request. That portion of the Information which consists of analyscs,

Prapristory & Confidentinl
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cormpilations, data, studies or other documenls prepared by you will be irnmediately
destroyed at the request of Leader and such destruction will be confirmed to Leader

in writing,

4. This Agreement shall be inoperative as 1o such portions of the Information which (i)
are nr hecame generally available to the public other than as 4 resuli. of an
unauthorized disclosure by you or your representatives; (i) become available to you
on a non-confidental basis [rom any source excluding Leader or its representatives,
which source has represerited to you (and which you have no reason to disbelieve
after due inquiry) is entitled ta disclose it; or (i) was known 1o you on a non-
confidential hasls prior to its disclosure to you by Leader or ane of irs
representalives.

5. You understand that Leader has endeavored to include in the Information those
materials which are believed to be reliable and relevant for the purpose of your
evaluation, but you acknowlrdge rhat neither Leader nor any of its representatives
makes any representation or warranty as to the accuracy or carnpleteness of the
Information. You agree that neither Leader nor any of its represenialives shall have
any liability to you ar to any of your representatives as a result of the use of the
Information by yvou or your representatives, it being understoad that only those
particular representations and warranties which may be made in any definitive
agreementls, when, as and if execured, and subject to such limitations and
restrictions as may be specified in such definitive agreements, shall have any legal
eftect.

6. In the event that you or anyone to whom you transmil the Information pursuant to
this Agreement are requested or become legally carmpelled (by oral questions,
interrogataries, request for information aor documents, subpoena, civil investigative
demand or similar process) to disclose any of the Information, you will provide
Leader with prompt written notice so Lhat Leader may seak a protective arder or
other appropriate remedy and/or waive compliance with the provisions of the
Agreement. In the event that such protective order or other remedy is not obtained,
or that Leader waives campliance with the provisions of this Agreement, you will
furnish only that portion of the [nformation which is [egally required.

7. It is further undersiood and agreed thatl you will not directly contact employees of
Leader in connection with the Information or a potential business relationship
involving Leader without prior autharizaion of Michael T. MeKibben, Senior
Manager of Leader. You further agree that if you meet with management as a part
ol any due diligence visit, then you will not solicit for employmeni any ol Leaders
execulives or key employees for a period of three years trom the date of that visit,

8. Itis further understood and agreed that no failure or deluy by Leader in exercising
any right, power or privilege under this Agreement shall operale as a waiver thereof
ner shall any single or pariial exercise thereof preclude any other or furrther exercize
of any right, power or privilege hereunder.

9. The restrictions Imposed hereby shall continue for a period of live vears from the
date on which you last receive or prepare, as the case may be, any Information.

Fimpretary & Confidential
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YINCENT RUSSO
Fropristary & Confidentialily Agreciieni, peas 3 of 3

10. This Agreemment shall be governed and construed in accordance with the laws of the
State of Ohla applicable to agreements made and to be performed within such State.

Flease return a signed copy of this Proprietary & Confidentiality Agreement to Leader, c/o
Michael T. McKibben, Chairman, CEQ & Senior Manager, Spectrurn Commerce Ceriler, 821

BoactrrrionAd Thnivra Wactarerilla Milis AROG
LClALWYLLLAL LALLY G, FYIL-OLGT VI, A0l Tuuiis L.

Confirmed and Agreed to by Vincent Russo

Whmypigning indj'viduc}l.l*: When signing on behalf of your orpanizion:
Wy v
/{/v»umf Cotya™
Signature (/ 4 Sipnature
V’A}CEJEU / &T]_ &)b £ @
Print Name Print Name

INDIVIDUALLY ORGANIZATION Name & Your Title
P !
lhn 2, 0/ o B
Dnr(:” Date

Proprietsly & Confirlential
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[ g U S Patentand Trademark Office, US DEPARTMENT OF COMMERCE  ___
Q’ —— Under the Paperwark Reduction Act of 1995, no persons are required to respond to a collection of information unless It displays a valid OMB contral nurrlf;br ]
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=T . PROVISIONAL APPLICATION FOR PATENT COVER SHEET w =
S == “ This is a request for filing a PROVISIONAL APPLICATION FOR PATENT under 37 CFR 1.53 {(c). "’c(_g =
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METHOD FOR DYNAMIC ASSOCIATION OF ELECTRONICALLY
STORED INFORMATION WITH ITERATIVE WORKFLOW CHANGES

L Field of the Invention

[0001] This invention relates to management and storage of electronic information.
More particularly, this invention relates to new structures and methods for creating
felationships between users, applications, files and folders.

Il. Background of the Invention

[0002] Digital communications solutions are presently supplied to users in ways that
are completely divorced from their business context. A particular item of communication
provides little or no inherent understanding of how that communication furthers the
purpose and intent of the group or enterprise. In other words, an email inbox collects
emails about all topics, business and personal. The email application itself is not
discerning about topic, priority or context beyond perhaps rudimentary “message filters”
that will look for certain key words or people then place those items in target folder:s.
Generally, it simply presents a sequential list of messages received. Similarly, a fax
machine receives fax pages in sequence. A fax machine is not discerning about topi'c,
priority or context. It simply outputs fax pages. Once received, it remains the task of
the recipient to sort, categorize and organize these items of communication in ways
most meaningful to that person. The organization task generaily occurs outside the
context of the particular communications tool itself.

[0003] Typical methods for organization of communications are limited and
fragmented. For example, for an email, the recipient may either leave all email in the
inbox or move it to another electronic folder. For a fax, the recipient is likely to place

that fax in a file folder that is identified by project name or name of recipient. These
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typical methods of organizing communications are wholly inadequate for a number of
reasons:

[0004] 1. Organization — the recipient is left to do all the work of organization and
categorization of the communications rather than having the systems themselves doing
that work for them, automatically.

[0005] 2. Leadership — the linkage between business strategy and an individual act
of communication is non-existent.

[0006] 3. Categorization — the items themselves rarely apply to only one topic of
interest. As such, under current systems, the items would need to be manually stored
in multiple locations (either electronic or “brick and mortar” folders). For example, a fax
letter to a sales manager may contain information about contact addresses, market
intelligenceﬂ data, specific product requests, and financial accounting.

[0007] 4. Knowledge Sharing — items often relate to organizational issues for
which one or more work groups need access; access that is denied when the recipient
“buries” that item in his/her personal filing system, electronic or otherwise.

[0008] 5. Context — prior art communications tools do not know the business and/or
personal context(s) within which files are created and used. For example, a person may
create three files in a word processor, one relating to sales, the second relating to
operations and the third relating to his son’s football team. However, the word
processor itself has no way of knowing to automatically store those three files in at least
three different places.

[0009] 6. Security & Privacy — the applications and their file storage methods are

generally insecure; they do not conform to a single, dependable security model.
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[0010] Known software applications create and store files outside of a contextual
framework. For example, when a user creates a Microsoft Word (*.doc) file in Microsoft
Word 2000, the user must select a single folder within which to store that file. The file
may be stored in an existing folder or the user may create a new folder to receive the
file. This file management method is known as Lightweight Directory Application
Protocol (LDAP). LDAP borrowed the physical world paper file management scheme
where a machine/application creates files, stores those files in individual folders and
stores those folders in cabinets. Under this scheme, context is completely independent
of the application. File context is limited to the decision made by the user about which
folder the file should be stored. The user decision does not adequately represent reflect
the true context of the file given that the file may contain information that could
reasonable be stored in multiple folders.

f0011] Another limitation of LDAP is that little or no information is contained within
the file about the user and the context and circumstances of the user at the time the file
was created. Current processes designed to add context to files such as the “meta-
data” tagging approach, involve having a knowledge officer view files after they have
been stored and create meta-data tags with additional key words associated with the file
for search purposes.

[0012] Notwithstanding the usefuiness of the above-described methods, a need still
exists for a communications tool that associates files generated by applications with

individuals, groups and topical context.
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L. Summary of the Invention

[0013] It is an object of the invention to provide a communication tool that
séamlessly facilitates, collects, compiles and distributes communication data.

[0014] It is a further object of the invention to provide a communication tool that links
communication data to enterprise leadership priorities.

[0015] It is another objective of the invention to provide a communication tool that
performs communications tasks while simultaneously reminding the user of his/her
individual work priorities.

[0016] It is still a further object of the invention to provide a communication tool that
automatically stores contextual information relating to an item of communication and
utilizes that contextual in performance of communication tasks.

[0017] Sill another object of the invention is to provide a communication tool that
integrates two or more different communication applications such as telephony, unified
messaging, decision support, document management, portals, chat, collaboration,
search, vote, relationship management, calendar, personal information management,
profiling, directory management, executive information systems, dashboards, cockpits,
tasking, meeting, conferencing, etc. into a common application.

[0018] Still a further object of the invention is to provide a structure for defining
relationships between complex collections of data.

[0019] Yet another object of the invention is to provide a process for automating
workflow between multiple entities.

[0020]
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[0021] Given the following enabling description, the invention should become
evident to a person of ordinary skill in the art.

V. Description of the Embodiments

[0022] In the past, intuitive, dynamic, changeable workflow processes have proved
to be too dynamic and expensive for automation. The present invention utilizes
“boards” and “webs” to automate workflow processes and define relationships between
data and applications. As users create and change their contexts, the files and
applications automatically follow, dynamically capturing those shifts in context.

[0023] As used herein, a “board” is defined as a collection of data 'and application
functionality related to a user-defined topic. For example, a user defined topic may be a
department of a company or a project that involves the company. In the case of a
project, the board preferably includes all of the data relating to tHat project including
email, tasks, calendar events, ideas, discussions, meetings, phone calls, files, contact
records, people, etc. Data and applications may be grouped in a board based on the
identity of the tag.

[0024] As used herein, the term “web” refers to a collection of interelated boards.
Boards in a web may have, for example, a parent-child relationship. A given board may
have more than one parent and may have more than one child. A board may not be its
own child or its own parent. However, boards may have various relationships to each
other. For example, a board may be part of a circular relationship of any complexity
such as the following: A is parentto B; B is parent to C and C is parent to A.

[0025] In accordance with the invention, webs may be used to maintain the location

of content within a complex and changing set of boards and support automation of the
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workflow process. Automation of the workflow process may shown by the following

example.

Example

The workflow process to be automated is A>B->C. Three different people
are assigned to each item. Therefore A(1,2,3) 2 B(4,5,6) = C(7,8,9). The workflow
change desired in this example is A 2 B/C = C.

in the known environment, LDAP, it is necessary for the automation
sequence to predetermine how work data flows from A to B and C. Then, the
automation module for inputs to D must be spelled out and rewritten to consolidate split
input from B and C. As such, the automation support for this workflow change wili
always lag behind the ability of the people involved to start working with the new
workflow assumptions.

In contrast, in accordance with the present invention, webs and boards are
preferably the context for applications, files and folderé. Hence, the workflow process
may be readily reorganized by making a change to one or more of the webs and
boards.

In preferred embodiments, webs may be utilized to maintain the location of
content within a complex and changing set of boards. Content is preferably associated
with a routing algorithm referred to herein as a webslice. Thus the content has an
intelligent quality whereby upon a change of structure of the web, the content knoWs
which board or boards it should be on both before and after the change of structure. In

keeping with a preferred aspect of the invention, the location of the content may be
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determined at dynamically at run using the routing algorithm. Alternatively, the loction
of content may be determined by detecting changes in structure, detecting the
temporary location fo the content on the boards in the routing algorithm before and after
the change and adjusting the location of the affected content as part of the change in

structure.
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ATTACHMENT 2

“board” Module
“WEB VERSION 1” WORKING DESCRIPTION

Webs are collections of boards and a collection of parent-child relationships between
those boards. Boards in a web may have more than one parent and my have more than
one child. A board may not be its own child (and thus may not be its own parent), but
may participate in a circular relationship of any complexity (A is parent to B. B is parent
to C. C is parent to A).

WebSlices are a way of representing an algorithm that's ultimate output is a set of boards.
A webslice consists of a Web, a starting board, and a traversal (of arbitary complexity).
Take for example a web of boards a b and ¢ where b and ¢ are children of a. A webslice
that referenced this board, started at a and used a traversal of "all cihldren" would return b
and c. If the smae traversal on the same web had started at b, the empty set would be the
result.

Webs can be utilized to maintain the location of content within a complex and changing
set of boards. If content has a webslice associated with it, then any change of structure in
the web would still result in the content (with the webslice) knowing what boards it
should be on both before and after the change of structure. Actually effecting this change
of location can be done by allowing the "location" to be determined dynamically at run
time using the webslice or can be accomplished by detecting changes in structure,
detecting the (temporary) location of the content on the boards in the slice before and
after the change and adjusting the location of the affected content as part of the change in
web structure.

CIAP also facilitates a new business workflow process. Workflow automation is
currently a site-specific effort. The workflow between A to B to C must be clearly
specified in all its variables prior to automation. Automation fixes this workflow in code.
Changes to the workflow require manual changes to the code. Predictable, repeatable,
transactional and hierarchical workflow processes are best suited to this approach. LDAP
and hierarchical storage models work best in this environment. Multiple applications
work independently of the storage, generating and reporting data to and from the storage
model.

Intuitive, dynamic, changeable workflow processes have proved too dynamic and
expensive for automation. CIAP changes that. CIAP is key off users and context, not off
of applications and files. As users create and change their contexts, the files and
applications automatically follow, dynamically capturing those shifts of context.
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Professional services consulting is currently held hostage by a cumbersome, expensive,
time-consuming and often dehumanizing process known as “change management.” The
modus operandi of these firms is to for the implementation of that firm’s change model.
These models have a variety of names: Balanced Scorecard, Critical Success Factors,
Vital Signs, etc. These models are often intended to replace traditional “command and
control” models. Generally this is an either/or process. This change in the workflow
practices in a company is time consuming. Generally these new processes begin a spate
of new automation projects to support these changes. However, as any professional
services person knows, the automation, like the change process itself, is iterative.
Typically 50% of the changes initially championed will not work. Then 25% of the
secondary changes will not work. Then, 12.5 of the third round of changes will not
work... and so on. As a consequence, automation always lags behind, many times in
terms of years.

CIAP allows professional scrvices providers to support IT automation professionals with
an approach to automation support of workflow changes that changes and adapts as the
organization learns with little to no change to the underlying IT architecture.

To use a simple example, A 2 B = C is the workflow process we want to automate. We
assign 3 different people to each item, Therefore A(1,2,3) = B(4,5,6) =2 C(7,8,9).

LDAP Implementation
Persons (1,2,3,4,5,6,7,8,9) 2 Applications > Afiles, Bfiles, Cfiles = Afolders,
Bfolders, Cfolders.

Now let’s say a worktflow change is proposed to look like this: A = B/C 2 D. Inan
LDAP environment, before the people involved have any automation support for this
change, the automation sequence pre-determine how work data flows from Ato B & C.
Then, the automation module for inputs to D must be spelled out and rewritten 10
consolidate split input from B & C. In other words, the automation support for this
change will always lag behind the ability of the people involved to start working with the
new workflow assumptions. LDAP structure forces a regimented, minimalistic approach
to the automation of workflow processes.

CIAP Implementation
Persons (1,2,3,4,5,6,7,8,9) = Web = Aboard,Bboard,Cboard (incl. Applications, Files,
Folders)

Now let’s say the workflow changes to A = B/C = D. In a CIAP environment a simple
adjustment is made to the webs & boards table and the entire workflow process is
reorganized with all the relevant data files appropriate reorganized and available. This
should always be the first step in the change process. The first step in the change process
should always be the instantaneous reorganization of the people and topic associations
along with the communications tools. At this stage in the change, no predictable,
repeatable, transactional or hierarchical process can be established. That can only come
with time and consistency. Some processes must remain flexible, unpredictable, yet they
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are processes nonetheless. CIAP allows for the simultaneous automation of repeatable
and dynamic processes.

In CIAP, the People, Webs and Boards become the automatic context for Applications,
Files and Folders. In LDAP the Applications, Files and Folders have no inherent
relationship to the People or their Context. The implications of this difference on the
automation of workflow process are profound.

Looking at the code for Web (my comments in []'s):
package com.leader.osapplication.board; ,

import java.util.*;

import com.leader.util.*;

import com.leader.debug.*;

import com.leader.persist.*;

import com.leader.persist.vbsf.*;

import com.leader.osapplication.*;

import com.leader.osapplication.field.*;
import com.leader.osapplication.util.*;
import com.leader.osapplication.actions.*;
import com.leader.osapplication. framework.*;
import com.leader.osapplication.exception.*;
import com.leader.osapplication.interfaces.*;
import com.leader.osapplication.sessionstate.*;

/*r* .
* N collections of boards with connected relationships tying them
together. :

* The stereotypical example is an org chart in a company where each
person is

* a node on the web.

. .

* @author Jeff R. Lamb

* @author Betsy Foote

* @author Eric Rosenberg

*/
public class Web extends Content {

public static final String RELATIONSHIPS_LIST FIELD ID =

"existingRelationshipsList";
public static final String CHILD_ BOARD_FIELD ID = "childBeard";
public static final String PARENT_BOARD FIELD_ID = "parentBoard";

[These are the relationships that make up the web. If a board
participates in any relationship in this collection, then they are part
of this web]

private Collection relationships =
CollectionFactory.getPersistenceCapableCollection();

[Webs- are named to allow them to be easy to work with for the users]

private String name;
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/**
* VBSF required no argument constructor.
*/

private Web() {
super ()

}

/**
* Constructor
* @param name the name to give this Web

*/

public Web(String name) {
this();
this.name = name;

}

//CI

public ContentInterface newContent (Map pairs, RequestState
requestState) throws LeaderException {
return new Web (TextField.convert ("name",pairs));:

}

//CI
public void setCurrentValues (Map pairs, RequestState requestState) {
if (pairs.containsKey("webNameTextField")){
setName ( (String)pairs.get ("webNameTextField")):
}
}

//CI
public String getValidForAddErrorMessage () {

String errorMessage = null;

if (getName () == null || " equals(getName () .trim()))}{
errorMessage = "You must designate a name for your Web.";

}

return errorMessage;

}

//CT
public int getContentToolCode () {
return LeaderConstants.BOARD_WEB TOOL;

}

/**SE*/
public String getName () {
return namne;

}

/**SE*/

public void setName (String name) {
this.name = name;

}

/**

* pndd a WebRelationship to the Web.
* @param relationship The relationship to add.
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*/
public void addWebRelationship (WebRelationship relationship) {
if(relationship != null){
relationships.add(relationship);
}
}

/*‘k
* Remove a WebRelationship from the Web.
* @param relationship The relationship to remove.
*/
public void removeWebRelationship (WebRelationship relationship){
if(relationship != null) { '
relationships.remove(relationship);
.
}
/**
* Remove a WebRelationship from the Web.
* @param relationshipld The object id of the relationship to remove.

*/
public void removeWebRelationship(Long relationshipId) {
if(relationshipId !'= null) {

Iterator iterator = relationships.iterator():
while {iterator.hasNext ()){
WebRelationship relationship =
(WebRelationship)iterator.next ();
if(relationshipld.equals(relationship.getId())){
removeWebRelationship(relationship):

1

}

/**

* Get all the WebRelationships on this Web. If there are no
relationships,

* return a 0 length array.

* @return WebRelationship array.

*/
privaté WebRelationship[] getWebRelationships() {
return (WebRelationship [])new ArraylList(relationships).toArray(new

WebRelationship[relationships.size()]); //WebRelationship
[1)relationships.toArray(new WebRelationship(relationships.size()]);

}

J**
* Determine whether a given board is in this web.
* @param board Board we want to check on.

* @return boolean True if board is in this web, false otherwise.
*/

public boolean contains (Board board) {
List webBoards = getBoardsList{);
return webBoards.contains (board);

}o_

VAR
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* Get all the board included in this Web. If there are no
relationships,

* and hence no boards, return an empty List.

* @return Board{[] Array of boards in this Web.

*/

public List getBoardsList () {

List boardList = new ArrayList();

WebRelationship[] relations = getWebRelationships{();

for (int i=0; 1 < relations.length; i++) {
Board parent = relations[i].getParent();
Board child = relations[i}.getChild();
if (!boardList.contains(parent)) boardList.add(parent}):
if (!boardList.contains(child)} boardList.add(child);

1

return boardList;

}

/**
* Get all the Children cof a Board on this Web.
* @param board the board to find children of.’
* @return Set of children Boards. 0 size set if 'board parameter is
null
* or when there are no children.
+*
/
public Set getChildren(Board board) {
Set childrenSet = new liashSet ();
if (board == null){
" return childrenSet;
}
Iterator allRelationships = relationships.iterator({):
while (allRelationships.hasNext ()) {
WebRelationship relationship =
(WebRelationship)allRelationships.next ():
if (relationship.getParent().getld().eguals(board.getId())){
childrenSet.add(relationship.getChild(}):
}
}
return childrenSet;

}

/**
* Get all the Parents cof a Board on this Web.
* @param board the board to find parents of.

* @return Set of parent Boards. 0 size set if board parameter is
null
* or when there are no parents.
*/
public Set getParents (Board board) {
Set parentsSet = new HashSet ():

if(board == null){
return parentsSet;

} .
Iterator allRelationships = relationships.iterator();
while (allRelationships.hasNext()){
WebRelationship relationship =
(WebRelationship)allRelationships.next () ;
if (relationship.getChild().getId() .equals (board.getId())){
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parentsSet.add(relationship.getParent());

}
}

return parentsSet;

}

/**
* Get all the Peers (all children of all parents of the board).
* @param board the board to find siblings of.
* @return Set of Boards. 0 size set if board parameter is null
* or when there are no peers.
*/
public Set getPeers(Board board) {
Set childrenOfParents = new HashSet ():;
if (board == null){
return childrenOfParents;
}
Set parentBoards = getParents(board):;
Tterator parentBoardsIterator = parentBoards.iterator():;
while{parentBoardsIterator.hasNext ()){
Set children = getChildren ((Board)parentBoardsIterator.next()};
childrenOfParents.addAll (children) ;
T
childrenOfParents. remove (board) ;
return childrenOfParents;

}

//CI
public Field[] getDisplayFields(RequestState requestState) throws
LeaderException{
List fields = new ArrayList(): i
TextField textField = new TextField("name",getName (), "Web Name");

textField.setLinkText (" (Edit) ")

textField.setUrllId(LeaderConstants.BOARD WEB _TOOL, ""+getId());

FieldUtilities.makeFieldAToolActivator(textField, requestState,
this, getContentToolCode(),getContentToolCode()):

fields.add(textField)

Field{] dateFields = DateField.getComponentFields (new
DateTimeField (getLastModified())):

dateFields[0) .setTitle("Last Modified Date");

fields.add (dateFields ([(0]);

fields.add(dateFields{1]):

return (Field[])fields.toArray(new Field{fields.size()1}l);

}

//CI
public String getDisplayName () {
return "Web";

}

//CI
public Form getForm{(ReguestState requestState, int displayCode,int
toolCode) |
Debug.println("Web.getForm: for " + this, Debug.DEBUG):
_Form form = new ConcreteForm({"webForm", "General Web Attributes");
int pageIndex = 0;: .
int selectedIndex = requestState.getMultiPagelndex();
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toolCode = getContentToolCode();

//Web name sub-form.

Page page = new ConcretePage ("createWebPage”, pagelndex,
selectedIndex):

SubForm sub = new ConcreteSubForm("webNameSubForm", "Web name”) ;

sub.add (new TextField("webNameTextField", (getName () != null ?
getName () : ""), "Web name", true)); '

page.add(sub);

//Existing relationships sub-form.

sub = new ConcreteSubForm("existingWebRelationshipsSubForm”,
"Existing Web Relationships”);

sub.add(getWebRelationshipslistField(requestState.getbPairsMap())):

InterfaccAction action = new
InterfaceAction("removeRelationship”, "Remove Relationship", toolCode,
true):;

action.addActionListener (RemoveWebRelationshipActionListener.GLOBAL) ;
action.addInterfacelistener (AddInterfacelListener.GLOBAL) ;
action.setErrorInterfacelListener (AddInterfacelistener.GLOBAL);
sub.addAction(action);
page.add(sub) ;

//Add new Relationships sub-form

sub = new ConcreteSubForm("createRelationshipsSubForm", "Create New
Relationship"):

SingleSelectGroupKeyField boardDropDown = new
BoardKeyField (PARENT BOARD FIELD ID, "Parent Board", null,
requestState.getCurrentUser () .getId());

sub. add (bocardDropDown) ;

boardDropDown = new BoardKeyField(CHILD_ BOARD FIELD ID, "Child
Board"™, null, requestState.getCurrentUser().getlid());

sub.add (boardDropDown) ;

action = new InterfaceAction("addRelationship","Add
Relationship", toolCode, truej);

action.addActionlistener (AddWebRelationshipActionListener.GLOBAL) ;

action.addInterfacelistencr(AddInterfacelListener.GLOBAL) ;

action.setErrorInterfacelListener (AddInterfaceListener.GLOBAL) ;
sub.addAction(action) ;

page.add(sub) ;

form.add(page):
return form;

}

/**VBSFE*/
private Collection getRelationshipsCollection () {
return relationships;

}

/**VBSF*/
private void setRelationshipsCollection(Collection collection) {
this.relationships = collection;

}
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/**
* Return a Field representing a list view of the web relationships
in this
* web. This is used by the getForm method, and by the
MyContextInterface.
* @param pairs SE
* @return a Field
*/
public Field getWebRelationshipsListField(Map pairs) {
Iterator iterator = relationships.iterator();
List displayFieldsList = new ArrayList();

" Long{] keys = new Long[relationships.size()]:;
for(int i=0; iterator.hasNext(); i++){
WebRelationship relationship = (WebRelationship)iterator.next();

keys{i] = relationship.getid():
displayFieldsList.add(relationship.getDisplayFields());

}

Long[] selectedKeys =
MultiSelectListKeyField.convert (RELATIONSHIPS LIST_FIELD ID, palrs):;

Field[][] displayFields = (Field[][])displayFieldsList.toArray (new
Field[relationships.size()][0]);

MultiSelectListKeyField relationshipsList = new
MultiSelectListKeyField (RELATIONSHIPS LIST FIELD ID, keys, "Existing
Web Relationships", selectedKeys, displayFields);

return relationshipsList;

}
}

[END Web.javal
Looking at the code for WebSlice.java:
package com.leader.osapplication.board;

import com.leader.osapplication. framework. *;
import c¢om.leader.osapplication.*;

import com.leader.osapplication.util.*;

import com.leader.osapplication.exception.*;
import com.leader.osapplication.sessionstate.*;
import com.leader.debug.*;

import java.util.*;

/**

* A collection of enough information to isolate a set of boards from
the set .

* of all boards. This is typically codified as a Web to use, a
starting board .

* and a Traversal. The Traversal is then used to travel across the Web
from

* the starting board and return a list of Boards.

*

* @author Jeff R. Lamb

* @author Eric Rosenberg

*/
public class WebSlice extends AbstractPersistedObject({

private Web web;
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private Board board;
private Traversal traversal;

/**VBSF*/
private WebSlice(){
super{):;

}
/**

%

Constructor
* @param webToUse which Web is this WebSlice a slice of
* @param boardToUse when you start moving around the Web, where do

* start from?

* @param traversalToUse what traversal (strategy) should be used to

* move around the Web to carve out this WebSlice

*/

public WebSlice(Web webToUse, Board boardToUse, Traversal

traversalToUse) {

this{():

setWeb (webToUse) ;

setBoard (boardToUse) ;

setTraversal (traversalToUse) ;

}

/**
* Return the boards that are currently part of this webslice. This
can
* change as the web that the webslice lies on is edited.
* @return the boards that are a member of the slice

*/
public Board[] getBoards () {
return getTraversal().getBoards(web, board) ;
}
/**

* Specify the web that that this webslice 1s taken from.
* @param webToUse the web to use if coming up with the set of boards
the
* web slice represents
*/
public void setWeb (Web webToUse){ this.web = webToUse; }

/**
* Get the web that the webslice is taken from.
* @return web that the web slice is a part of
*/

public Web getWeb(){ return this.web;}

/** .
* Specify the board that is the starting point for this webslice
* @param boardToUse the board that is the starting point for the
webslice
* @throws TllegalArgumentException if boardToUse is not in this web
*/
public void setBeoard(Board boardToUse) {
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// These null checks are to bypass the 'contains' check when VBSF
may “ : .
// be using this method with a null value or before setting web.
if (boardToUse == null [| web == null || web.contains (boardToUse) ) {
this.board = boardToUse;
}

else(

// throw an IllegalArgumentException if boardToUse is NOT in
// webToUse.
throw new IllegalArgumentException("The starting Board of a
WebSlice must be part of the Web.");
}
}

/**
* Get the board that is the starting point for the webslice
* @return board that is the starting point for the webslice
*/

public Board getBoard{){ return this.board;}

/**
* Specify the traversal used to get the boards for this webslice
* @param traversalToUse SE
*/

public void setTraversal (Traversal traversalToUse) {
this.traversal = traversalToUse;

}

/**
* Get the traversal used to get the boards for this webslice
* @return traversal used to get the boards for this webslice
*/

public Traversal getTraversal()}{ return this.traversal; |

/**VBSE*/
private int getTraversalCode() { return
TraversalFactory.getCode (traversal); 1}

/**VBSF*/
private void setTraversalCode(int code){ this.traversal =
TraversalFactory.getTraversal (code);}

}
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Proprietary & Confidentiality Agreement

In connection with your interest in business relationships between you, Len Schlesinger
{"RECIPIENT" or you) and Leader Technologies LLC, a.k.a. Leader Technologies, Ltd., an
Ohio limited liability company ("Leader"), Leader will be furnishing you with certain
information which is either non-public, confidential or proprietary in nature. All
information ascertained by or furnished to you, your directors, officers, employees, agents or
representatives, including without limitation attorneys, accountants, consultants and
financial advisors (collectively, "representatives"), by Leader or its representatives, and all
analyses, compilations, data, studies or other documents prepared by you or your
representatives containing or based in whole or in part on any such furnished information or
reflecting your review of, or interest in, Leader is hereinafter referred to as the
"Information”. In consideration of your being furnished with the Information you agree

that:

1. The Information will be kept confidential and will not, without the prior written
consent of Leader be disclosed by you or your representatives, in any manner
whatsoever, in whole or in part, and will not be used by you or your representatives
directly or indirectly for any purpose other than evaluating the business relationship
referred to above. Moreover, you agree to transmit the Information only to those
representatives who need to know the Information for the purpose of evaluating the
business relationship referred to above, who are informed by you of the confidential
nature of the Information and who agree to be bound by the terms of this
Agreement by executing the attached single document prior to receiving such
information. You agree to notify Leader as ta the identity of such representatives
prior to any dissemination of Information and to obtain Leaders cansent to such
disclosure due to the highly sensitive market nature of said Information. You will be
responsible for any breach of this Agreement by your representatives. You also
agree to abide by applicable law with respect to disclosure of personnel records and
the right to privacy.

2. Neither party hereto nor its representatives will, without the prior written consent of
the other party, disclose to any other person the fact that the Information has been
made available, that discussions or negotiations are taking place concerning a
possible business relationship involving Leader or any of the terms, conditions or
other facts with respect to any such possible business relationship, including the
status thereof, except as required by law or by the rules of any recognized stock
exchange and then, if circumstances permit, only with prior written notice as soon
as possible to such other party. If circumstances make it impossible to give such
prior written notice, then any disclosure made shall be rio more extensive than is
necessary to meet the minimum requirement imposed on the party making such
disclosure.

3. The Information, and all copies thereof, except for that portion of the Information
which consists of analyses, compilations, data, studies or other documents prepared
by you or your representatives will remain the absolute property of Leader and will
be returned without retaining any copies thereof to Leader immediately upon
Leaders request. That portion of the Information which consists of analyses,

Proprigtary & Confidential
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compilations, data, studies or other documents prepared by you will be immediately
destroyed at the request of Leader and such destruction will be confirmed to Leader
in writing.

4. This Agreement shall be inoperative as to such portions of the Information which (i)
are or become generally available to the public other than as a result of an
unauthorized disclosure by you or your representatives; (if) became available to you
on a non-confidential basis from any source excluding Leader or its representatives,
which source has represented to you (and which you have no reason to disbelieve
after due inquiry) is entitled to disclose it; or (iii) was known to you on a non-
confidential basis prior to its disclosure to you by Leader or one of its
representatives.

5. You understand that Leader has endeavored to include in the Information those
materials which are believed to be reliable and relevant for the purpose of your
evaluation, but you acknowledge that neither Leader nor any of its representatives
makes any representation or warranty as to the accuracy or completeness of the
Information. You agree that neither Leader nor any of its representatives shall have
any liability to you or to any of your representatives as a result of the use of the
Information by you or your representatives, it being understood that only those
particular representations and warranties which may be made in any definitive
agreements, when, as and if executed, and subject to such limitations and
restrictions as may be specified in such definitive agreements, shall have any legal
effect.

6. In the event that you or anyone to whom you transmit the Information pursuant to
this Agreement are requested or become legally compelled (by oral questions,
interrogatories, request for information or documents, subpoena, civil investigative
demand or similar process) to disclose any of the Information, you will provide
Leader with prompt written notice so that Leader may seek a protective order or
other appropriate remedy and/or waive cornpliarice with the provisions of the
Agreement. In the event that such protective order or other remedy is not obtained,
or that Leader waives compliance with the provisions of this Agreement, you will
furnish only that portion of the Information which is legally required.

7. It is further understood and agreed that you witl not directly contact employees of
Leader in connection with the Information or a potential business relationship
involving Leader without prior authorization of Michael T. McKibben, Senior
Manager of Leader. You further agree that if you meet with management as a part
of any due diligence visit, then you will not solicit for employment any of Leaders
executives or key employees for a period of three years from the date of that visit.

8. It is further understood and agreed that no failure or delay by Leader in exercising
any right, power ar privilege under this Agreement shall operate as a waiver thereof
nor shall any single or partial exercise thercof preclude any other or further exercise
of any right, power or privilege hereunder.

e,

[em

9. The restrictions imposed hereby shall continue for a period of five years from the
date on which you last receive or prepare, as the case may be, any Information.

Propretary & Confidentin
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10. This Agreement shall be governed and construed in accordance with the laws of the
State of Ohio applicable to agreements made and to be performed within such State.

Please return a signed copy of this Proprietary & Confidentiality Agreement to Leader, c/o
Michael T. McKibhen, Chairman, CEO & Senior Manager, Spectrum Commerce Center, 921
Bastwind Drive, Westerville, Ohio 43081.

Confirmed and Agreed to by Len Schlesinger

Ty
When signing individually: W:%Igyﬁg on behalf of your organization:
1

Signature Sig}{ature

,LZA Sedles w5/~
Print Name Print Name v
INDIVIDUALLY ORGANIZATION Name & Your Title

b/ 7)o

Date Date

I eadder

Preprislary & Confidengat
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Leader.

Agreement of Confidence

INSTRUCTIONS: The pracading pages of the Proprietary & Confidentiality Agreement consfitute your agreement

with Leader. This page is for your use. If you would like to disclose confidential Leader information fo a third party,
you cah do so assuming you have first cleared your intent to disclose with Leader and then had them exacute this
Agreement of Confidence. This agreement binds that third party to your Proprietary & Confidentiality Agreement.

The other option is to ask Leader to arrange for that third party to enter info their own Proprietary & Confidentiality
Agreement,

I, (name of recipiend), agree to hold in confidence all
Information received from Len Schlesinger ("DISCLOSER"), regarding Leader Technologies
LLC, aka Leader Technologies, Ltd.(“Leader”) no matter what form the information is in,
written, oral or otherwisc. [ understand that the Information being disclosed to me is to be
held inviolate and shall remain secret as any unintentional or intentional dissemination ar
even discussions could have detrimental and irreparable consequences to the business of
Leader and its business opportunities, I further agree to be bound by the Praoprietary and
Confidentiality Agreement executed by DISCLOSER in favor of Leader.

I further understand that for DISCLOSER to even approach me regarding a business
relationship with Leader, Leader has granted its consent to these discussions being fully
satisfied that I will abide by the terms of this Agreement of Confidence.

Confirmed and Agreet to by:

-
v
When signing individually: W%W?f of your organization:

Signature Signature

Lesw Schlesaon
Print Name Print Name U
INDIVIDUALLY ORGANIZATION Name & your Title

0/ /s

Note to discloser: Please forward this Agreement of Confidence immediately to:
Michael T. McKibben, Chairman & CEO

Leader Technologies LLC

921 Eastwind Drive, Suite 118

Westerville, Ohio 43081

(614) 890-1986 V OICE

(614) 864-7922 FAX

mmckibben®@leader.com EMAIL

www.leader.com WWW

Date Date

Proprigtary & Confidential

Highly Confidential - Attorneys' Eyes Only LTI 151132
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In connection with your interest in business relationships berween you, Len Schlesinger
("“RECIPIENT" or you) and Leader Technologies LLC, 2 k.a. Leader Technologies, Ltd., an
Ohio limited liability company ("Leader"), Leader will be furnishing you with certain
information which is either non-public, confidential or proprietary in nature, All
information ascertained by or furnished to you, your directors, officers, employees, agents or
representatives, including without limitation attorneys, accountants, consultants and
financial advisors (collectively, “representatives"}, by Leader or its representatives, and all
analyses, compilations, data, studies or other documents prepared by you ar your
representatives containing or based in whole or in part on any such furnished information or
reflecting your review of, or interest in, Leader is hereinafter referred to as the
“Information”, In consideration of your being furnished with the Information you agree
that:

1. The Information wil] be kept confidential and will not, without the prior written
consent of Leader be disclosed by you or your représentatives, in any manner
whatsoever. in whole or in part, and will not be used by you or your representatives
directly or indirectly for any purpose other than evaluating the husiness relationship
referred to above. Moreover, you agree to transmit the Information only to those
representatives who need to know the Information for the purpose of evaluating the
business relationship teferred to above, who are informed by you of the confidential
nature of the Information and who agree to be bound by the terms of this
Agreement by executing the attached single docurnent prior te receiving such
information, You agree to notify Leader as to the identity of such representatives
prior to any dissemination of Information and to obtain Leaders consent to such
disclosure due to the highly sensitive market nature of said Information. You will be
responsible for any breach of this Agreement by your representatives. You also
agree to abide by applicable law with respect to disclosure of perzannel records and
the right to privacy.

2. Neither party hereto nor its representatives will, without the prior written consent of
the other pariy, disclose to any ather person the fact that the Information has been
made available, that discussions or negotiations are taking place concerning a
possible business relationship involving Leader or any of the terms. conditions or
other facts with respect to any such possible business relationship, including the
status thereof, except as required by law or by the rules of any recognized stock
exchange and then, if circumstances permit, only with prior written notice as soon
as possible fo such other party. If circumstances meake it impossible to give such
prior written notice, then any disclosure made shall be no more extensive than is
necessary to nieet the minimum requirement imposed on the party meking such
disclosure, '

3. The Information, and ull copies thereof, except for that portion of the Information
which consists of analyses, compilations. data, studies or other documents prepared
by you or your repregentatives will remain the absolute property of Leader and will
be retrned without retaining any copies thereof to Leader immediately upon
Leaders request. That portion of the Information which cornsists of analyzes,

Mraprierzey & Contidentiat

Highly Confidential - Attorneys' Eyes Only
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LEN SCHLESINGER
Peaprietacy & Configentinlity Agreament, pags 2 of 2

compilations, data, studies or other documenits prepared by you will ba immediately
destroyed at the request of Leader and such destruction will be confirmed to Leader
in writing.

4. This Agreement shall be inoperative as to such portions of the Information which (i)
are or become generally available to the public other than as & result of an
unauthorized disclosure by you or your representatives; (if) become available to you
on a non-confidential basis from any source excluding Leader or its representatives,
which source has represented to you {and which you have no reason to disbelieve
after due inquiry) is entitled to disclose it: or (i) was known to you on a non-
confidential basis prior to its disclosure to you by Leader or one of its
representatives,

5. You understand that Leader has endeavored to include in the Information those
materials which are believed to be reliable and relevant for the purpese of your
evaluation, but you acknowledge that neither Leader nor any of its representatives
makes any representation or warranty as to the accuracy or cormplefeness of the
Information. You agree that neither Leader nor any of its representatives shall have
any lizbility to you or to any of your representatives as a result of the use of the
Information by you or your representatives, jt being understond that only those
particular representations and warranties which may be made in any definitive
agreements, when. as and if executed, and subject to such limitations and
rc;strictions as may be gpecified in such definitive agreements, shall have any legal
effect.

6. Inthe event that you or anyone to whom you transmit the Information pursuant to
this Agreement are requested or become legally compelled (by oral questions,
interrogatories, request for information or documents, subpoena, civil investigative
demand or sirnilar process) to disclose any of the Information, you will provide
Leader with prompt written notice 50 that Leader may seek a protective order or
other appropriate remedy and/or waive compliance with the provisions of the
Agreement. In the svent that such protective order or ather remedy i3 not obtained,
or that Leader waives compliance with the provisions of this Agreement, you will
furnish ondy that portion of the Information which i3 legally required.

7. Ntis further understood and agreed that you will not directly contact employees of
Leader in connection with the Information or a potential business relationship
involving Leader without prior authorization of Michaei T, McKibben, Senjor
Manager of Leader, You further agree that if you meet with management as a part
of any due diligence visit, then you will not solicit for employment any of Leaders
executives of key ermployees for a period of three years from the date of that visit.

8. It is further understood and agreed that no failure or delay by Leader in exercising
g any right, power or grivilege under this Agreement shall operate as a waiver thergof
& nor shall any single or partial exercise thereof prechude any other or further exercise
- of any right, pawer or privilege hereunder.

8. The restrictions imposed hereby shall continue for a period of five years from the
date on which you last receive or prepare, as the case may be, any Information.

Proprictaty & Sonfdanzin
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10. This Agreement shail be governed and construed in accordance with the laws of the
State of Ohlo applicable o agreements made and to be performed within such State,

Please return a signed copy of this Propristary & Confidentiality Agreement to Leader, ¢/o

Michael T. McKibben, Chairman, CED & Senior Manager. Spectrum Commetce Center, 921
Eastwind Drive, Westetville, Ohio 43081,

Confirmed and Agreed to by Len Schlesinger

When signing Jndividually.

Signature
e Seldssngy
Print Name Print Narae
INDIVIDUALLY ORGANIZATION Name & Your Title
& 7oy
Date Date

T rarics.

Proprie(ary % Confufesitial

Highly Confidential - Attorneys' Eyes Only LTI 151136
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Agreement of Confidence

INSTRUCTIONS: Tha praceding pages of the Proptistary & Confidentiality Agrearment constitite your sgreement

with Leader. This page I8 for your use. Ifyou wauld fke t disclose confidential Leadar information to s {hird pary,
you can o so assuming you have first eloared your intent to disclosa with Leader and then had them exacute this
Agreement of Confidence. This agreement binds that third party fo your Propristary & Confidentiality Agreemant.

The other option js to ask Leader to arrange for that third perly to enter into their own Proprietary & Confidentiafity
Agreement.

1, {name of reclpient), agree to hold in confidence all
Information received from Len Schlesinger ('DISCLOSER”), regarding Leader Technologies
LLC, aka Leader Technologies, Ltd. ("Leader”™) no matter what form the information is in,
written, oral or otherwise. [ understand that the Informartton being disclased to me is to be
held inviolate and shall remain secre( as any unintentional or intentional dissemination or
even discussions could have detrimental anel irreparable consequences to the business of
Leader and its business opportunities. I further agree to be bound by the Proprietary and
Confldentiality Agreement executed by DISCLOSER in favor of Leader.

I further understand that fur DISCLOSER to even approach me regarding a business
relationship with Leader, Leader has granted its consent to these discussions being fully
satisfied that I will abide by the tarms of this Agreement of Confidence.

Confirmed and Agreed to by: .
When signing individually: W}% on behajf'of your organizatiorr.
Signature Signaﬂn:é

Lew Scdbssiion .
Print Name Print Name L
INDIVIDUALLY ORGANIZATION Narme & your Title

/2

Date Date

Nate to disclosers Please forward this Agreement of Confiderce immedtately (o;
Michael T. McKibben, Chairman & CEQ

Leader Tachnologies LLC

921 Eastwind Drive. Suite 118

Westetville, Ohio 43081

(614) 880-1986 V OICE

(614) 864-7922 FAX

mmeckibben@leader.com EMAIL

www.leader.com WWW

Proprigtary & Cantideatisd

Highly Confidential - Attorneys' Eyes Only LTI 1561137
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From: Steve Hanna <steve(@computerwizards.com>
Sent: Tuesday, November 26, 2002 9:11 AM

To: cweall@computerwizards.com

Subject: Yesterday in CWC (Monday, 11/25/2002)
GENERAL:

o Yesterday, Mike had a meeting with Boston Scientific; he was demo'ing
L2L functionality for senior staff members. They had a list of
functionality that they are looking for in a tool to support their

national clinical testing, etc. They are in need of a very secure

system that will support full document management functions, provide
varied levels of access to content, support local and distributed

acccss, support scarch for content, support collaborative
meetings/conlerences ..... in a nut-shell, they are looking for L2L.

*#% Mike called after the meeting, he was very excited and said that the
demo 'was [lawless, not one glitch, and 1 didn't have to tap dance at

any point ..... they are going to buy:

Mike said that they are to put together a plan (proposal) over the next
two weeks that lays out how/when they would bring L.2L into BSC.

o Today, Mike is in AZ. and there are major meetings with Angel
investors; these include demos of a) LP production, b) LP Meet Me on
Zeus (this will be further coordinated today), and ¢) L2L on Mars
-Wed. Mike returns to Columbus

-Thur/Fri. [.eader Holiday

-Mon./Tue. (2,3 Dec.) Mike to CA

I'inancial Status:
Mike is picking up some funding checks when in AZ today: he is also
making a pitch to some very capable investors this afternoon / evening.

PERSONNEL Misc.:

Iravel / vacation:
o none yesterday
o I am planning in Columbus today only

NON LEADER CUSTOMER ACTIVITIES:

o DuJour: DOWN

o UVIVS: n/a

o Spammotel: Wendy (I think) was able to clear the email problem yesterday
0 Atlas - n/a

LEADERPHONE(tm) Support & Development:

o Busy day yesterday ..... we made some ground in fixing problems, but
also uncovered and document more problems ..... I do not think that we
will be doing an update tonight.

L2L:

*#* Right now, we are focusing primarily on those issues that atfect LP.
Some work is proceeding on more general L2L issues.

o Mark will 1s continuing to work the file conversion issues

MILESTONES:

Highly Confidential - Attorneys' Eyes Only LTI111341

DEFENDANT'S EXHIBIT
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o L2L R1 ready for Beta ..... 20 Dec.

SC:
o on hold until after 20 Dec.

Steven E. Hanna

Vice President of Technologies
Leader Technologies Incorporated
Spectrum Commerce Center

921 Eastwind Drive, Suite 118
Westerville, Ohio 43018

(614) 890-1986 Voice
shanna@leader.com Email

hannal @palm.net (Mobile email)
www.leader.com WWW

This message contains proprietary and confidential trade secret
information intended for the sole use of the intended recipient(s). This
message is protected by the Uniform Trade Secrets Act and the Economic
Espionage Act of 1996 which stipulates that any violation of said laws may
be subject to penalties of $10M and up to 15 years imprisonment, and
various other penalties. This message is also subject to the Leader
Proprietary & Confidentiality Agreement. If you have received or are
viewing this message in error, please delete it immediately and kindly
notify the Leader CEO, Michael T. McKibben at (614) 890-1986 or
mmckibben@]leader.com. Abuse of Leader copyrights, trademarks, service
marks, trade secrets and all other proprietary property rights will be
prosecuted to the fullest extent of the law. Click on "Report a Security
Incident" at www.leader.com if you have knowledge of improper use of this
information.

Highly Confidential - Attorneys' Eyes Only
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BAA Number: 02-Q-4655

Mission Area: Information Integration Center
Requirement No: 109 / ALT-109-LEADER-122001

Proposal Title: Advanced Cross-platform Communications &
Anti-terrorism Command Center Prototype

Quad Chart

Offeror: Leader Technologies LLC
Point of Contact: Michael T. McKibben
Chief Executive Officer
921 Eastwind Drive, Suite 118
Westerville, Ohio 43081
(614) 890-1986 VOICE
(614) 864-7922 FAX
mmckibben@leader.com EMAIL
http://www.leader.com/ WWW

Proprietary & Confidential

© Copyright 2001, December 20, 2001,

Leader Technologies LLC, Michael T. McKibben,
All Rights Reserved.

This document contains
TRADE SECRETS.

HIGHLY CONFIDENTIAL - ATTORNEYS EYES ONLY LTI_049126
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BAA Number: 02-Q-4655

Mission Area Information Integration Center
Requirement Number: 109 / ALT-109-LEADER-122001
Proposal Title:

Advanced Cross-platform Communications & Anti-teérrorism Command Center Prototype

Leader Technologies LLC
December 20, 2001

Proprietary & Confidential

© 2001, Leader, MTM.

NORAD-like Big Board Anti-terrorism Theater

Arti-terrorism Control Central Panel B
(Existing INT Displays)

Anti-terror sm Control Central Fanel A
(MNew Leader Security Displays)

Hot Hot Hot Hot Hot Hot Hot System [ Swstem | System | System | Swetem | Spstem | Swstem
Spot1 | Spotz | Spot3 | Spotd | fpots | Spotf | Spot? 1 3 3 4 5 [

system [System | system | System | System | System | System
Ed a 10 11 12 13 14

dddldl

Analysts

7

Tsting~—
Intelligence
Infrastructure

Analysts

Analyst Collaborebion
Leader Security™
Ariti-terrorism Central
Infrastructure
Inform ation Flow

Inform ation Flow

Operational Capability

& Highly secure, scalable information backbone for Wright-Patterson Air
Force Base (WPAFB) that unifies four previously disparate, high-priority
WPAFB functions into a single integrated approach: (1) records
management, (2) acquisitions management, (3) engineering collaboration,
and (4) knowledge management.

& Simultaneously provides an information backbone prototype for a fully
operational NORAD-like Anti-terrorism Big Board Theater that provides a
wide-area communications and collaboration engine for the coordination of
multi-agency anti-terrorism efforts.

& Agencies expressing interest: United States Air Force (USAF). Other BAA
Requirements with which this project is highly synergistic: R-101/2/4/5/6/7/8/
9/11/20, R-210, R-300/14, R400/1/10/11/12/13/16.

& \Wright-Patterson Air Force Base (WPAFB) is the concurring customer.
The University of Dayton Research Institute (UDRI) is the co-venturer.

Experts & ] [Illterfm:e KManagem ent Lic \ ] [ End Users }
Proposed Technical Approach ROM Cost and Schedule
Task 1 & Phase 1 - $12,074,495 over a period of 12 months from inception of the

4 Acquire, install, train and support platform hardware and licenses to the
LeaderZLeader™ information processing backbone

Task 2

4 Develop, install, train and support LeaderCube ™ integration modules to
provide a seamless integration of Leader2Leader with existing WPAFB
applications and data stores

Task 3

4 Construct, train and support a fully operational NORAD-like Big Board
Theater prototype to demonstrate the ability of the system to seamlessly
coordinate communications and collaboration across multiple agencies
Platforms Supported (all major)

UNIX, Solaris, Windows (all versions), Linux, AlX, Macintosh, Palm, WAP...

Key Concept

Leader research discovered and fixed a plethora of serious shortcomings and
flaws in prevailing platform assumptions about mere aggregation vs. true
infegration of communications technologies.

BAA project

& Phase 2 - $8,695,000 project tail per year for five years to maintain
WPAFB-wide information backbone following Phase 1

Deliverables

& 20,000 Leader2Leader™ user licenses

@ Six (6) fully documented and operational LeaderCube™ data integration
modules for use by WPAFB and other government agencies

@ Fully operational WPAFB hardware platform to support 20,000
LeaderZLeader™ users

@ Fully operational sixteen (16) screen NORAD-like Big Board Theater and
analyst punch-up workstation consoles

Corporate Information

Offeror: Leader Technologies LLC « POC: Michael T. McKibben « 921

Eastwind Drive, Suite 118 - Westerville, OH 43081 USA « Phone: (614) 890-
19876 » Fax: (614) 864-7922 » Email: mmckibben@leader.com

This document contains TRADE SECRETS.

HIGHLY CONFIDENTIAL - ATTORNEYS EYES ONLY
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE
LEADER TECHNOLOGIES, INC., a Delaware )
corporation, )
) Civil Action No, 08-862-1TF
)
Plaintiff-Counterdefendant, )
) HIGHLY CONFIDENTIAL-
V. ) FOR ATTORNEY’S EYES ONLY
)
FACEBOOK, INC., a Delaware corporation, )
)
)

Defendant-Counterclaimant

LEADER TECHNOLOGIES, INC.’S FIRST SUPPLEMENTAL RESPONSES
TO FACEBOOK, INC.’S INTERROGATORIES NOS. 3 AND 9

Redacted

DEFENDANT'S EXHIBIT
DTX 0963

CASE NO. 1:08-CV-00862-1 PS
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INTERROGATORY NO. 9:

For each claim of the *761 Patent that LTT contends is practiced by any product(s) and/or
services of LTI, identify all such product(s) and/or service(s) and provide a chart identifying
specifically where each limitation of each claim is found within such product(s) and/or
service{s).

Redacted

FIRST SUPPLEMENTAL RESPONSE TO INTERROGATORY NO, 9:

Redacted

Leader?Leader® powered by the Digital Leaderboard® engine is covered by the ‘761

Patent.

Redacted
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OF COUNSEL:

Paul J. André

Lisa Kobialka

King & Spalding, LLP
333 Twin Dolphin Drive
Suite 400

Redwood Shores, Califc;nﬁa 94065-6109 -

(650) 590-710¢

Dated: April 17, 2009
912447

POTTER ANDERSON & CORROON LLP

Philip A. Rovner (#3215)
Hercules Plaza

P.O. Box 951

Wilmington, DE 19899
(302) 984-6000
provner@potteranderson.com

Attorneys for Plaintiff-Counterdefendant
Leader Technologies, Inc.
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, VERIFICATION ,

1, Michael T. McKibben, Chairman and Founder of Leader Technologies, Inc., being duly
sworn, deposes and says that T am authorized to sign this Verification and that I am informed and
believe that the faciual statements in Plaintiff Leader Technologies, Inc.’s First Supplemental
Responses to Facebook, Inc.’s Interrogatories Nos. 3 and 9 are true and cortrect to the best of
my knowledge, information and belief. I declare under penalty of perjury under the laws of the

State of Ohio and the United States that the above statement is true and correct.

Michael T. McKibben

ﬁfpn/ 17 2009

7

Date



Case 1:08-cv-00862-LPS Document 627-23 Filed 08/25/10 Page 6 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE
1, Philip A. Rovner, hereby certify that on April 17, 2009, true and correct copies
of the within document were served on the following counsel of record, at the addresses and in
the manner indicated:

BY HAND DELIVERY AND E-MAIL

Thomas P. Preston, Esq.
Steven L. Caponi, Esg.
Blank Rome LLP
1201 Market Sireet
Wilmington, DE 19801
Preston-T({@blankrome.com

caponi{@blankrome.cotn

BY E-MAIL

Heidi L. Keefe, Esq.

Mark R. Weinstein, Esq.
Craig W. Clark, Esq.
Melissa H. Keyes, Esq.
White & Case LLP

3000 El Camitio Real

5 Palo Alto Square, 9" Floor
Palo Alto, CA 94306

hkeefe/@whitecase.com; mweinstein@whitecase.com
cclark@whitecase.com; mkeyes@whitecase.com

W

Philip A. Rovner (#3215)
Potter Anderson & Corroon LLP
Hercules Plaza

P. O. Box 951

Wilmington, DE 19899

(302) 984-6000
provner(@potteranderson.com
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE

LEADER TECHNOLOGIES, INC., a Delaware )
corporation, )
: ) Civil ActionNo. 08-862-ITF/LPS

Plaintiff-Counterdefendant, )

) HIGHLY CONFIDENTIAL--

V. ) FOR ATTORNEY’S EYES ONLY

)
FACEBOOK, INC., a Delaware corporation,. )
' )
Defendant-Counterclaimant )

LEADER TECHNOLOGIES, INC.’S SECOND SUPPLEMENTAL RESPONSE
TO FACEBOOK, INC.’S INTERROGATORY NO. 1, FIRST SUPPLEMENTAL
RESPONSES TO FACEBOOK’S INTERROGATORY NOS. 4, 11-17 AND
THIRD SUPPLEMENTAL RESPONSE TO FACEBOOK’S
INTERROGATORY NO. 9

Redacted

DEFENDANT'S EXHIBIT
DTX 0969

CASE NO. 1:08-CV-00862-LPS
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Redacted

INTERROGATORY NQO. :

For each claim of the *761 Patent that LTI contends is practiced by any product(s) and/or
services of LTI, identify all such product(s) and/or setvice(s) and provide a chart identifying
specifically where each limitation of each claim is found within such product(s) and/or

service(s).

45
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THIRD SUPPLEMENTAL RESPONSE TO INTERROGATORY NO., 9:

Redacted

Leader?].eader® powered by the Digital Leadertboard® engine is the only product or
service provided by Leader which embodies, either literally or under the doctrine of equivalents,
any of the asserted claims of the ‘761 Patent. Leader2Leader® powered by the Digital
Leaderboard® engine embodies the following asserted claims of the ‘761 Patent: 1-17, 21, 23-
26,29, and 31-34.

Redacted
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Redacted

OF COUNSEL:

Paul J. André

Lisa Kobialka

James Hannah

King & Spalding, LLP

333 Twin Dolphin Drive

Suite 44)

Redwood Shores, California 94065-6109
(650) 590-7100 ‘

Dated: October 28, 2009
939709

65

POTTER ANDERSON & CORROON LLP

By: m . }{f/f‘?‘f’iﬂ{f/f/ gy ryd
Phifip A. Rovner (#3215) /'~
Hercules Plaza
P.0. Box 951
Wiltington, DE 19899
(302) 984-6000
provner(@potteranderson.com

Attorneys for Plaintiff-Counterdefendant
Leader Technologies, Inc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE

L, Philip A. Rovner, hereby certify that on October 28, 2009, true and correct

copies of the within document were served on the following counsel of record, at the addresses

and in the manner indicated:

9041471

BY EMAIL AND HAND DELIVERY

Thomas P. Preston, Esq.
Steven L. Caponi, Esq.
Blank Rome LLP
1201 Market Street
Wilmington, DE 19801
Preston-T(@blankrome.com
capeni{@blankrome.com

BY E-MAIL

Heidi L. Keefe, Esq.

Mark R, Weinstein, Esq.

Jeffrey Norberg, Esq.

Cooley Godward Kronish LLP
Five Palo Alto Square

3000 El Camino Real

Palo Alio, CA 94306-2155
hkeefe(@cooley.com

mweinsiein{@cooley.com

jnorbergi@cooley.com

P
- N .
Philip A¢Rovner (#3215)
Potter Anderson & Corroon LLP
Hercules Plaza
P. 0. Box 951
Wilmington, DE 198599
(302) 984-6000
provner{@potieranderson.com
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From: Steve Hanna <steve(@computerwizards.com>

Sent: Tuesday, April 3, 2001 7:59 AM

To: cweall@computerwizards.com

Subject: 4/3/2001 - Yesterday in CWC (Monday, 4/02/2001)
General

Eric and I attended meetings with various groups at the University of
Dayton and a representative from Wright Patterson AFB.

The meetings were coordinated by Colombe Nicholas, a Leader Board of
Dircctor, who is also a UD Trustec.

‘The list of participants from UD was very distinguished (Dean of
graduate studies, Director of Technology Partnerships, Head of the UD
Research Institute Web Development Center, Dean of the Law school,
Director of the Program in Law and Technology for the Law school,
Associate Provost for Advanced Technology, Associate Provost and CIO
for Information Technology Dept.; the WPAFB rep. was the number one
ranking civilian at WPAFB - Executive Director of Aeronautical
Systems Center)

Most of the day was spent with the Ul folks. The purpose was to
expose them to the product and explore any possibilities for joint
collaboration, etc. 'There was interest on the part of UD for
continued dialog, and the near term focus will be on potentially
having a small group participate in the Beta testing.

Overall the demos were very successful, however there was a major
snalu at the end of day when we were 1o present to the WPAFB rep. We
had moved our equipment to 3 different locations throughout the day,
set up and demo'd ete.; the set up [or the last demo hosed up and
trashed Mikes laptop! We ended up getting a loancr machine and
connecting to the demo from it, but Mike did not have the powerpoint
presentation to talk from, etc.

Although this demo was very limited, the WPAFB rep. did acknowledge
that it would be beneficial for us to reschedule a meeting with WPAFB
and that he would have key members ol his stall there (o see i, now
that he had an understanding of what the product is all about.

Leader Product Development

We made the decision yesterday to stay the course and finish up the
tteration that we had worked all last week. The goal is to finish

this ASAP and then move into a new Iteration plan.

I saw a significant amount of cvs traffic throughout the day
yesterday, however | am unable to do an update this morning to

evaluate where the system state.

We will discuss the current state and direction at this mornings
meeting.

Highly Confidential - Attorneys' Eyes Only

LTI103307

DEFENDANT'S EXHIBIT
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IN THE UNITED STATES DISTRICT CCURT
FOR THE DISTRICT OF DELAWARE

LEADER TECHNCLOGIES, y Trial Velume 2

INC., )
)
Plaintiff, )

Y C.A. No. 08-862-JJF-LES
Y. )
_ _ )
FACEBOOK, INC., a )
Delaware corporation, )
)
Defendant. )

Tuesday, July 20, 2010
8200 a.m.,

BEFCRE:  THE HONORAELE LEONARD P. STARK
United States District Court Magistrate

APPEARANCES:

POTTER, ANDERSON & CORROOM, LLE
BY: PHILIP A. ROVNER, ESQ.

—~H -

KING & SPALDING

B¥: PAUL ANRRE, ESQ.
BY: LISA KOBIALKA, ESQ.
BY: JAMEDS HANNAH, ESQ.

Counsel for'Plaintiff
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I mean, what we are now familiar
with, the inteérnet browse¥r, was still in its
infancy. And so what we were looking at back
then were basically corporate wWebsites that were
slectronic brochures,

S there was no interactivity.
and basically you put up a page and it looked
like a brochure you could tell apout vyour
company., 856 that was ons of the motivations fo
start Leader was to start looking at how we
could dévelop interactive software. That
doesn't say thers wasn’t any, but it was all in
its infancy.

0. And back when you started Leader
in 19%7, were there big companies around or --
gtrike rfhat.

Rack when you started Leadsil, was
Gooygle arourid?

A. No. Google didn't start until
1998,

C. And how about Facecbopk?

A. Facebook much later, 2004.

@. What were your gogls when you

founded Leader?

372

Hawkins Reperting Service
715 North King Street - Wilmington, Delaware 189801
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2. My goal was to use the internet as

a platform for doing large-scale communications

and collaberation.
©. And what do you méan by that,
"large-gcale communication and collaboration®?
A, Well, back then —-

MR. RHODES: Your Honor, may L be

THE CQURT: You have an ¢bijection?

MR, RHCDESY ‘Yes. I wasg still
under the trigger. Objectiocn; 402.

THE COURT: Mr. Andre?

MR, ANDRE: Your Honoz, we are
just laying background .of the founding of the
company .

THE COURT: Overxruled.

THE WITNESS: Could you repeat
your guestion?

BY MR. ANDRE:

t. I'ii

=i

0. Yeah. I think I forgot
askx you @ ——

. Ok, okay.

©. -- what were your goals when you

founded lLeadser?

Hawkins Reperting Service
715 North ¥King Street - Wilmingten, Delaware 19801
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result —-- sirike that.

Is thig the process that
eventually resulted in the technology infthe
Y761 patent?

A. Yes, it is.

¢. When did vou conceive of the
invention of ‘the '761 patent?

A. In L9990,

0. ‘I would like you to turn to what's
been marked as PTX 768.

MR. ANDRE: Your Honcor, while he's
getting water, I would alsc like to move in PTX
767 inte evidence.

MR. RHODES: I stated my
objection.

THE COURT: Right. It's admitted.

ME. ANDRE: Thank you, Your Honor,

BY MR. ANDRE:

. Mr. McKibben, if you look at
what's besen marked as PTX 768. Can you identify
this document?

A. Yes. This was a design planning
document that we had keen working on through

1999 that described the technology that we

Page 387 |

Hawkins Reporting Service
715 North King Street — Wilmingten, Delaware 12801
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project after youw came up with the idea®?

A. We had about fifteen or twenty
people working on it

(. &nd how did the development work
proceged?

A. Tt proceeded well. It proceecded
like any engineering project, 1t had its ups and

downs, its fits and starts. We would go down

this path and realize this wasn't it and then go

dewn thisg path. But we have a very open,
collaberative, frank environment and it was
gquite a process. It tock several years.

G. @And at that time, did you have a
let of teools awailable to you to develop this
type 0f technology?

A, Wo, wé had to create our own
tools,

0. At what point did you think you
had the technology that would eventually bscome
the invention of the 761 patent?

A. In late 2002.

Q. So from the time you feunded
Leader in 1997 until you had the technology on

the '761 patent in late 2002, hew many man-hours

Hawkins Repocrting Service
715 North King Street - Wilmington, Delaware 19801
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Page 393
did you -~ did it take to develop the
technology?
A. About 145,000
And how much méney did Leader

Q.
spend to develop this technology?

T

n. Over $10 million.

Ty

Q. After you finally had this
technology built and it was working, what did
yvou do?

L. We filedg o patent.

Q. I would iike you to turn to what's

been marked as BTX 3 in your book.
MR. ANDRE: Your Honor, I would
1ike to move into evidence PTX 7T68.
THE CCURT: It's admitted.
BY MR, ANDRE:
Q. Mr. McKipben, do you recognize
what's been marked as PTY 37
A. Yes, I do.
0. What is this doeument?
A. ThHis is an application for the
patent. It includes a write-up of the invention
and some of the source code.

Q. When did you file this patent

Hawkins Reporting Service
71D North King 3treet - Wilmingion, Delaware 19801
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Fage 384
application?
A, December 1lth, 2002.

£. .And why did you file this patent

application?

A. We wanted to protect this idea and
gat a patent on 1,

G. Why did you decide to file a
provisional patent.appligatioﬂ?

A, Because ag scoon as we felt we had
a working invention, we wanted to protect if.

Q. Can you tell us what is included
in the patent application?

A. Well, on the front is a write-up,
a description in text of our invention. And
then there are a number of pages of acdtual cods
that we took from the working code and indluded
in the patent so that somebody in computer
scisnce could understand what we had invented.

. And how did you decide what code
to pul inte the provislenal patent application?

A. We losked at the entire boedy of
code and pulled up code that we felt reflected
all the key ideas that we were describing in

this text.

Hawkins Reporting Service
715 North King Street - Wilmington, Delaware 19801
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you know, felt like we had something pretty

gpecial. We immediately started talking about
project plans; how are we dolng to get this
pullt?

Ard 1 started writing a let of
code, stayed up a lot of nights asking employees
to do the same. So, yeah, a lot of hands-on
keyboard time again.

;. How long did it take —-- well, how
long did vou work on this project teo get it
impilemanted so the technology was actuslly
implemented?

. We worked all the way through,
what, until twe kinds of times for us.

One, we wanted to get to an
implemented version of the ldea thalt we had. So
we worked orn that for a couple of years.

Maybie tlireg, probdbly in the, you
know, '99 to 2002ish time frame.

And then we didn't -- frem euxy
perspective, 1t wasn't any break, or milestone
or stop. We kept because we were still trying
to pursue building a commercial product.

So Wwe —-— you know, we just kepl

Hawkins Reporting Ssrvice
715 North King Street — Wilmington, Delaware 19201
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that's provided in the provisional application,
doss 1t have some meaning?

A. Yeadh. This is very -- again, just
like there is a lot of actions implied in a
recipe, this is very dense. There is a lot of
meaning in every Iine. And yeou have tc know
whal —= yguihave to .go in and parse each werd
and go throUgh it. And it was litentionally
picked for that reason. It's a very; very dense
informational ssction of the giant pile of code
that we had at that time.

&. 3¢ why did yvou and Mr. MzKibben
walt te file the patent application unbil
December of 20027

A. We were walting to finish the
implementation betaﬁse&we-thoa@ht we had to to
file a previsi@nal.

Q. And so when you Say you wers
waliing fto finish the implementation, I Fust
want te make sure I understand. What do you
mean by The implemerntafion?

i, We were finishing writing the code
that was the embodiment of that

invention/concept that we had.

Hawkins Reporting Service
715 North King Street - Wilmingteon, Delaware 18801
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Q. And so is that what you were doing
between the time vou mame up with the ldea
through December of 20027

A. That's what I was doing. That's
what my team was doing. We had other duties,
too, but a lot of hands on keyboard trying to
make this thing live, real, all the lines we
needed on the computer's hard drive.

D. Mr, Lamb, were you deposed in this
particalar case?

B, I was.

0. Were you asked very similar
questions with respect to what was in the code?

A. Yeah, & lot of similar gquestions.

¢. Did you have a chance Lo review
vour deposition testimony?

A, I did.

Q. Before today?

£ Tes,

¢. &And is .all the testimony that you
provided today —-

MS. KEEFE: Objection.
THE COURT: What is the objection?

MS. KEEFE: OBjection, Your Honor.

453 |

Hawkins Reporting Service
715 Nerth King Street - Wilmington, Delaware 19801
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¢. I think there were a couple of
times vou were asked when vou left Leader2leader
toe go work semewhere else. I just want to make
clear, you never worked at LeaderZleader?

A. Right, the company was Leader.

r’}.j

©. Fair enoudgh.

A. Teader Technolegies, you know.

¢. So when you talk abput
LeaderZleader, are you talking about the
technology of the '"7/61 patent?

A. I still have the habits of that
period of time myself and the developers used
the term LeaderZleadexr to refer to a collegtion
of technologies and applications that we were
trying to build, net the '761 patent. That was
~= that wasn't what we¢ thought.

Q. So it's not the same thing in your
mind?

A, fertainly it wasn't the same thing
in my mind and it wouldn't have been the same
thing in the developers' mind.

Q. When you talk about that time
period, vou said between you and the development

tedn when you talked about LeaderZlieader, what

458

Hawkins Reporting Service
715 North King Street - Wilmington, Delaware 185501
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IN THE UNITED STATES DISTEICT COURT
FOR THE DISTRICT CF DELAWARE

LEADER TECHNOLOGIES, y Trial Volume 3
INC., )
}
Plaintiff, ) |
yOOLA, No. 08-867-JJF-1L¥S
v. )
)
FACEBOCK, INC., a j
Delawzare corporatlion, )
)
Defendant . y

July 21, 2010
9:00 a.m,

BEFORE: THE HONORABLE LEONARD P. STARK
United States District Court Magistrate

APPEARANCES »

POTTER, ANDERSON & CORROCN, LLP
BY: PHILIP A. ROVNER, ESQ.

-a&nd-—

KING & SPALDING

BY: PAUL ANDRE, BSD,

BY LISA,KOBIALKQ,_ESQ;
EY: JAMES HANNAH, ESC.

Counseil for Plaintiff
_ _ Hawkins Reporting Service
71% North King Street — Wilmingten, Delaware 19801
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code, my own experience with the website; the
deposition éf the employeées of Facebhook that
used the website routineli.

0. Did you rely on the confidential
deguments as well?

A. Yes.

0. Let me direct vour attention to
PTX-~14%, Dr. Vigna, are you familiar with this
document?

Yas.

e

Q. What is this document?

A. So this platform White paper that
describes how testing is performed when new
functicnality 1s introduced on the website. BAnd
7 think theat interesting -- yeah, that paragraph
ig particularly interésting. It says that every
vinie thet they want to add some functionality,
they have the angineers bang on that particular
piece of code in every way possible.

So this explains that they have
their own employvess go through the steps of
performing particular actions such as fanning
the page or uplcading a phote internally to make

sure that a functionality works correctly.

Hawkins Reporting Service
715 Neorth King Street — Wilmington, Delaware 19501
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Q. So does PTX-145 support your
opinicon that the Facebook employees actually
practice the methods of Claim 97

A, Yes.

ME. ANDRE: Your Honor, T'd like
to move PTX-14% into evidence.
M5, KEEFE: No objectioen; Your
Honor, '
THE COURT: It's admitted.
BY MR. ANDRE:

2. Alsg, I'"d like to turn vour
attention to PTX-100C. Dr. Vigna, are you --
and I am sorry, let's go back to PTX-14%5 real
quick. I'm sorry.

D, Vigng, gd up to the tep hepe:
Is this a —— PTX-145, is this a confidential
internal document of Facebook's wiki?

5. Yes,

0. T'hank you.

Now, let's go to PTX-1000.
Dr: Vigna, are you familiar with
what's been marked as PTX-10007

Z. Yeah. It's the Statement of

Rights and Responsibilities.

678 |

Hawkins Reporting Service
715 North King Street - Wilmington, Delaware 13801
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0. And who is this directed to¥

A. This is directed to ussrs of the
wabsliie.

¢. And if wyou scroll down Uhis page
ust a little bit, you see all these you will,
you will, you will and you will not?

A. Yes.

$. Does that inform vyour cpinicn tHat
Faceboeck dirécts or contrels the actlons of the
users?

a. Yes.

0. Héw does it do =07

A. Because it tells the user what
they can and cannot do.

Q. Dr. Vigna, in your own perscnal
experience, have you witnessed individuals
posting to walls and/or up leading photographs?

A. Yeah. I mean, I do that routinely
on my own Facebock page. So I've done it
saveral times.

I've done it, for example, for

preparing the exhibits, of course, that I showed

you. I had to peost things.

and I've witnessed many, many

Hawkins Reporting Service
715 North King Street - Wilmington,; Delaware 19801
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT COF DELAWARE

LEADER TECHNOLOGIES, ;o Trial Volume 4
TN, !

Plaintiff,
CuB, No&. 08=862-JJF-LPS
V.

FACEBOCK, INC., a
Delaware corporation,

S et s ea ol i e Trar® "

Defendant.

July 27, 2010
9:00 a.m,

BEFORE: THE HONORARLE LEONARD P. STARK
United States Districi Court Magistrate

APPEARANCES :
POTTER, ANDERSON & CORROGN, LLP
BY: PHILIP A, ROVNER, ESQ.
~gnd=-

KING & SPALDING

BY: PRUL ANDRE; ESQ.
BY: LISA RORITALKA, ESO.
BY: JAMES HANNAH, ESQ.

Counsel for Plaintiff

Hawkins Reporting Sérvice
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Q. -And then he talks, he kesps |
talking about -— if you read to yourself, he
falks abott scme kind of snafu with the — at
the end of the day when we were Lo present to
vHe Wright Ratterson Air Force Base rep. Do you
see that?

A. 1 do.

G. Then he goes on at the nezt
paragraph says although, do you see that
sentence?

B, Yasz.

Q. It says, "Although, this demo was
very limited. The Wright Patterson Alr Force
Base rep did acknowledge that it would be
beneficlal for us to réschedule."

Do you see that?

A, Tas.

. That was what I wds eluding to
earlier when vou were telling your sharcholders
in Decembey of 2001 about Wright Patterson, the
work to geét to that point had begun at least by
April of 2001; correct?

A:. This was the initial meeting with

the gentlemen, ves.

Hawkins Reporting Sexrvice
71lh North King Street - Wilmington, Delaware 19801
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0., And at tThe time of this initial
meeting, would you agree with me that there was
perhaps & very limited, but there wds some kind
of demonstratien; right?

B. As 1 recall this meeting, we
demowd LeadsrPhone, we demoed Leader
SmartCamera, and we demoad a few screen shots of
LeaderiLeader.

C. And at the time, al the very
moment that those screen shots went up bn April
2 of 2001, with representatives from the Rir
Force, did ven nave a signed Coﬁfidentiality
agreement in place?

K. Yes.

Q. Are you sure about that?

A, Very positive.

Q. Let's take a look at —-- well,
Leader's SmartCamera runs on the LeaderZieader
platform; right?

A, HWell, as I explained sarlier, the
Leader?Leader name is a brand name. Under it
has a numper ~- it's a suite of technologies,
and one of those is Leader Smartfamera that we

developed in conjunction with Lawrerice Livermore

Hawkins Reporting Serviae

715 North King Street - Wilmington,; Delaware 1980L
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#A. That's it.

Q. I'm sorry.

A, Ib's a lot of NDATs.

Q. Mo, it's just I got confused. If
vou look in ‘the top of the document, it looks
like some kind of stamp up there, time stamp.
This is a confidentiality agreement; correct?

A. It is. This is the one we
generally use:

Q. Arnd is Douglas Fleszy, he's the
individual asseciated with the Wright Patterson
Air Force Base?

L. He is in their advanced
technologies section, but he is not the man whoe
WS aﬁ Che meeting referred to by Mr. Hanna.

Q: And in the upper right-hand corner
it looks like there is a date of April 16, 2001.
Do you see that?

., 1 do.

Q. And if T could ask you to then
flip te the end ©f the agreement; which 13 page
three, and blow up that signature block. Do you
see a signature thera?

AL I do.

Hawking Reporting Service _
715 Morih Kirng Street - Wilmington, Delawdre 198BCT
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¢. What is the date en that
signature?

A. April 10th, 2001.

Q. Do you agiee with me that that's
after April 2, 2Q01;‘right?

L. mpril 10th is after April two.

Q. And if you go a couple more pages,
you'll come to a fax cover sheest, Do you see
That?

A, 1 do.

Q. So am I correct in assuming that

thig camz to Leader from Wright Patterson Air

try

orce Base on April 13, 20017
A. Yes, up at the top it says Rpril
13, 2001 on the fax header.

0. At the time that the LeaderZleader
scresn shots popped up in front of the
representatives of Wright Patterson Air Force
Base on April 2, this contract had yet to be
signed; right?

A. That's not what happened. There
was another gentieman by the name of Vincerit
Rashow who was the chisef civilian running Wright

Patterson Air Forge Base at the first meeting

Hawkins Reporting Service
715 North Xing Street - Wilmington, Delaware 19801
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and he signean.NDﬁ on April 2nd,
. Let's take a look --

MR. RHODEZ: I'11 miove 1nto
evidence, Your Honor, exhibit’ 75.

MS. KOBIALKA: 7235A, no objection.

3]

MR. RHODES: 7253,

s

THE COURT: It's admitted.
BY MR. RHCDES:

. Let's take a logk at DITX 852,
Hopefully it's the néxt tab. Do you see this
gocument?

A. T do.

. It's another cne of the Wright
Patiberson Air Force base documents?

A, It's not only Wright Patterscn Air
Ferge base, but it's alsc the University of
Davton Reésedrch Institute.

0. I'm just focusing for a momenit on
Wright Pattersen. Is this a document that
Leader prepared?

A. WNo, it's not. I%¥ was a Soint
preparation betweén Wright Patterson, University
of Dayton Research Institute  and Leader

Teehnologiées.

e T Tt BT o S B T S e e R

Hawkins Reporting Service
715 North Wing Street - Wilmington, Delaware 19801
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IN THEE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

LEADER TECHNOLOGIES, Trial Volume 5
Plaintiff, |
C.A. No, 08-862-JJF-LPS
.

FACERBOCK, INC., a
Delaware corporation,

B i ]

Defendant.

Friday, July 23, 2010
Sl a.m.

BEFORE: THE HONORABLE LEONARD P. STARK
United States District Court Magistrate
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POTTER, ANDERSON & CORROON, LLP
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BY: LISA KOBIALKA, ES0.
BY: JAMES HANNAH, ESQ.

Counsel for Plaintiff
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¢. Did you sign one before?

Ao We Had a corifidentiality agreement
segmetime in Séptember when I met them the flrst
Cime,

Q. Why would you sign another one the
day after the meeting if there was already one
in place?

A. Well, we often do that with large
companies, Decause we're dealing with different
sectiong of the company &s we havée conversations
that roll through the organization.

Q. &1L right. 3p let's get this
right. Se we saw that with the Wright-Patterson
Alr Force Base, within a few days .of that
demonstration, you signed a tonfidentiality
agreement. Do yoh recdzll that from vesterday?

A. What I recgall, we had a
confidentiality agreement when we had a first
meeting.

G. I'm trying to understand the
pattern. You sign & confideniiality agreement,
and you have a meeting and sign another one?

A. We were protective of our

teichnolegy during that period because we knew we

Page 1300 |
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had somethling special, and we were taking extra
efforts te protect it; therefore; when you're
dealing with a Jlarge organizZaticn; you're
dealing with different people, and just Becalise
vou get a general corporate NDR, you try to
emphasize to the person you're talking to that
may not have seen the corporabte NDA that this is
& proprietary conversation.

So we would often have multiple
nondisclosure agreements with these
organizations in order to emphasize the fact
that we had trade secrets we wanted to protect.

ME. RHODES: I'll move into
evidence DTX 0736.

MS. KOBIALKA: No objection.

THE COURT: Admitted.

MR. RHODES: Two more or thres
more. DT¥ 182, and, Ken, let's be a little
careful with this one. Only show the from/sent

material above the hard line there for a moment.

. This 12, T assuma, the e-mail
corvespondence betwesn you and your wife.

E. Yes, that's what it appears to be.

Hawkins Reperting Service _
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¢. And it's from December 3, 200272

. Right, yes.

Q. So cnce agaln this 1s more than
one year before the filivig of the fingl patent
spplication; correct?

A. That's correct,

Q. Let's see if I can direct your
attention to page two, the third paragraph that
deals with Boston Scientific.

So a week before Decamber 3rd,
there's a reference that you met with Boston
Scientiflc. Do you se& that?

A. I do.

Q. That's the same meeting we were
just talking about of November 25&nh?

A. Yes, that is.

¢. And you talk about what they want
to use Leaderlleader files for. You say we dre
sxchanging a mutual NDA. That msans you guys
are going to enter intce & confidentiality
agreement; right?

A. Again we were going to enter into
another one, ves.

Q. Another one. &nd you say in the

Page 1302‘3
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parenthetical at the end, "Stop the presses.
Their NDA just arrived for my signature.”
Right?

A,  QOkaw.

Q. And that would be just -— the
sequence of steps is that on November 25th you
nave the demenstration to the people at Boston
Scientific of the Leader2ieader technolaogy:
right?

A, Yes, Zbth. Yes.

Q. The confidentiality agreemsnt that
arrived for your signature says on its face that
ftt's effective the day after, on November 26th;
correct?

A. On its face, it dees say thal.
Yes.

¢. And here you're telling your wife
that very document has just.axrived for your
signature on December 3rd; right?

A. Yes, that's what I'm saving.

MR. RHODES: Your Hoenor, I move
ints evidence DIX 182.
¥MS. KORIALKA: No objection.

THE COURT: Admitted.

Hawkins Reporting Servige
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to get set up,

Mr. McKibben; wou've been asked a
lot of questions yesterday and today about
LeaderZleader. And there was one very impoértant
guestion that hadn't been asked yet which is:
Is LeaderZleader exactly the same thing as the
rechnology ef the '761 patent?

MR. RHODES: Objection, Your
Horpr. Leading.

MS. KOBIALKA: This is
cross—examination.

THE COURT: Overruled.

THE WITNESS: No.

BY MS. KOBIALKA:

0. ©Dkay. BSo we probably nesd to
discuss a little bit about wnat, in fact,
Leader2beader is and thern how that plays with
respect te the technolcgy in the '761 patent; is
chat right?

A, That is correct.

Q. Drkay. I believe you mentiocned
that LeaderZleader is a sulle of technologics
that falls under a brand; is that right?

A. That is correct.

Page 1316-?

Hawkins Reporting Service

71% North King Street - Wilmingten, Delawars 19801




Case 1:08-cv-00862-LPS Document 627-26 Filed 08/25/10 Page 29 of 51

Page 13317 |

Q. And I think it's helpful if we
take a look at what yvou mean by Thart. What dg
you mean by a brand?

A, Well, in this case, LeaderZLeader
was ‘a brand name that we zcquired from the
Patent & Trademark Office. .And we use it in the
similar way vou would use a name for any kind of
proguct line or suite of products.

And it's & name vou apply to; in
this case, multiple technclcogies that we ware
developing simultaneously.

Q. ©Okay. 5o let's say prior to when
you filed the provisiconal patent application,
and what date was that?

A. Decembexr 11lth, 2002.

Q: Okay. So Pecember 11th, 2002.

And prior to that date, what
technologies fell under this LeaderZLeader
brand? And I'm going to go over here and see if
I can help demonstrate 1it,

A, Qkav. Well, as 1T was peinting out
in Mr. Rhodss' guestion on Mr., Schlesinger's
email, we had many brand names under the

umbrella of Leader2lesder. For example,

Hawkins Regporting Service
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LeaderPhone,

Sorry. This

TeaderMall,

MR. ANDRE: Your Honor; may I -—-

THE COURT: You may help.

MRE. ANDRE: Sorry.

MS. KOBIALKA: My apologies.

thing is about as big as I am.

A1l right. Everyoneé can see that?

BY M3, KOBIALKA:

G

So we had; all right,

Leader?licader. You mentioned LeaderPherne?

AIC

B

Q -

different technologlies

name in it

TSI T o B o)

Right, LeaderPhone.

What glse was hhere?
LeaderMail.

Do you have another example?
Leader Smart Camera.
Anything else?

Then there would be Leader¥ile.
Okay.

LeaderNews.

A1l right.

Leader -- I can keep golndg.

All right. But there was all

that included this Leader

Fage

1318
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A. Yes.

Q0. —= thnat f£fell under this brand. 56
this is overarching brands; correct?

A, Correct.

0. And so it could include
LeaderPhone?

A, ¥es.

0. It ecould inclixde TeaderFile?

A. Yes.

0. TheaderMail? Teader Smart Camera?
L. Yes.

g. Could it include LeaderVolcemail?
A. ¥Yes. It could.

6. LeaderChati?

A, Yes,

0w LeaderContact?

A. Yes.

Q. So there was a variety of things?
A. A variety Of'things.

g. And so when you're talking aboul

the suite of technologies, LeaderPhone is just
ari example of one of those technologies;
correct?

MR. RHODES: Objection. Thig is &

Page 1319
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i friendly witness.
i THE COURT: It's
3 cross-examinatien. Overruled.
4 MS. KOBIALKA: ThHank you, Your
53 Honor.
6 THE WITNESS: I'm sorry. Can you
7 repeat the guestion?
g  BY MS. KOBTALKA:
5 (. When you're talking about zhe
10 sulte of technologles, LeaderPhone 1s- just one
11 of those techneleogles 45 an example?
12 &. That's correct.
13 Q. Ckay.
14 A. You could put them together any
i5 way you wanted to.
16 Q. Okay. Now, was LeaderPhone; could
17 thar pe sceld just separately and apart from
18 Leadetr2leadern?
19 A. Yes, ¥t could. And it is.
20 G. Qkay. At some point, you had the
21 technology of the '761 patent; correct?
22 A. On December 1lth, 2002, we did.
23 Yes
24 Q. ©Okay. And then you had a produet

Hawkinsg Reporting Service
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8o vou foundead the company
sometime in 1997; is that right?
A. Yes, that's correct.
¢. And when did the patent issue for
the —— we'll find it. It will be on there at
some point. There it is.

End when did the patent issue?

A, November 23rd, 2008,

¢. So November Z006. And when did,
you file the provisional patent application?

2, On December 11, 2002,

g. Okay. There was reference garller

in guestidns sbout the final patent application.

The final application was in é¢onnedtion with the

filing that occurred after, I belisve, it was
December 10, 2003.
Do you kelieve that rhe
December 11, 2002, wasn't the filing of the
patent applicdtion that led to the 761 patent?
. We never thought of it that wav.
Q. 8o prior December 11, 2002, when

you reforred ro Leader2leader, did that includes

Page 1324
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Page 1325
the 761 technology that's a plug-in to
LegderZleader?

L. No, 1t couldn't hawve because that
technolegy wasn't done until days beiore The
Decembsr 11, 2002, filing.

G. How do vyou know that?

E. I vividly remember thabt because
this had been a long R and U gyole, and we had
peen struggling during 2002 to get the code
ready, and we ran into some more difficulties,
so we were working inte the fall.

And within days of actually
getting the code working, the techneology
working, we actually pulled a secgtion of that
code out of the working ccde and put it into the
provisional patent, #nd we went to the patent
gffice.

Q. That's ail the pages of code we've

dy

been seeing on that provisienal patent
application?

A, Yes.

Q. You wanted to make sure you had

scode before you did the filing?

%
o
"

A. So that would tell a computer

Hawkins Reporting Service
715 Worth King Streer - Wilmington, Delaware 192801




Case 1:08-cv-00862-LPS Document 627-26 Filed 08/25/10 Page 35 of 51

+_.1

Fage 1326

science person how the system works.

Q. Now, the technologies that fell
under LeaderZleader change gnd develop over
time?

A. Cerrainly. That's the nature of
any software R and D project. You start small
and keep growing and solve problems and come
down blind allevs and come back. As we did
that, the technology grew, and as it grew; we
got more. and more eXcited aboubt cur invention.

@«  Can you give me an analogy for a
brand that's changed over time.

A. Well, yeah, &s an example, I
unideérstand that this Leader2Lsader brand
gquestion 1s what were we talking about, sc for
example, 1let's take the Corveite.

Cervette today is a great brand
name. It"s been a brand name around for many
decades, and today it bas blue tcoth. But in
2002, T don't believe it had blus tooth phone
technology; so between that time, you've gob the
same brand, but the technology 1s changed, and
that*s the pasis on which there's a difference

when you refer to lLeader2leader, as to what's

Hawkins Reporting Service
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under the hood.

Q. Okay. So prior te December 11,
2002, was there any technology in LeaderZleader
that ¢could permit someéone to move from -one work
space to anotheér work space?

A, N, it wasn't done vet.

0. Or move from board to board within
the system?

A. No, that technclogy was nct done
until a few days before December 11, 2002.

C. You couldn't track any movement

obvicusly since you didn't have that movement;

right?

Z. It was not finished until ¥ight
before 2002, That is cokrect.

Q. At some peint, you had a version
of the solftware; right? Iz that correci?:

A. Yeah, right around that time
December 11th.

¢. ©Okay. BAnd you started bto do some
beta testing of that scftware; right?

A. Yé&ah, Wwhat hdppens aiter that is

we had an experimental wersicon then, so we

started doing experimental tesiing first inside

Page 1327 |
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1 our cempany, and then as 2003 rolled around, we
2 started talking to a few companiss about

3 participating in this experimental beta pregram
4 to continue to refine the invention.

el 0. What do you mean by beta program?
& A. Well, in software, first vyou build
7 it, and ihen.you want to start festing it. And
ki 50 us in the computer science world, we break

2 that testing intc two parts.
14 And the first part 1s wien you

T just do it internally and just test it among

12 vyour employees. That's called an alpha test,
13 alpha examination test.

14 And once you feel like you have
15 bugs worked out; you glve it to 3 few third

16 parties who are nsuslly friendly and will puok up
17 with things not working might an&.c:ashiﬁg-an@
18 Bblgs, and you put it eut for testing, and that's
19 what we started deing in early 2003.
20 0. Arcund that same time in 2003, did
21 vou also publish a white paper entitled "What
oy Convergence Was Meant To Be'?
23 A. T do recall publishing that paper,
24 Ves .

Hawkins Reporking Service
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M3, KOBIALKA: And, Yeour Honor,
may I approach?
THE COURT: The witness? Yes; you
may.
BY MZ. KCBIALKA:
¢. Do you have that document im front
of you currently?
A. I do.
Q. We've marrxed that as PIX 1240, and
you autheored this particular document?
&. Yes, I did.
MS. KOBRIALKA: At this time, Your
Honor, T'd like to move this into evidence.
MR. RHCODES: No obiection.
THE COURT: ZAdmitted,
BY MS. KOBIALKAY
Q. We had looked at some
interrogatory responses yesterday, so I'd like
to point to those. That was DIX 963 and DTX
969. Mavbe we could pull up 963.
What I'm interested in looking at
was the guéstion -- what the actual.
interrogatory was. That would be for

interrocgateory number nine.

Page 1328 ;
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E. I believe 4t was the first tab in
the big binder?

2. That's correct.

So, Mr. McKibben, is it correct to

say you were asked, "For each claim of the 761

patent that ITT contends is practiced by
any products and/or services of LTI,
identify all such products and/or
services .and provide a chart speciliying
Where each limitation of sach claim is
found within the preduct.”

Is that correet?

A. That's what I read.

Q. And what did you understand you
were being dsked with respect Lo Lhat
interragaltazry?

MR. RHODES: Cbjecticn, Your
Honor. I'm going to object to that as =z
conclusion, and T renew my objsction of her
leading of 611{cy.,

THE COURT: I overrulé the
leading.

Ms. Kobialka, calling for

conclusion?

Hawking Reporting Servics _
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I MS. KOBIALE®: I asked his

2 undersianding of what was beling asked of him.

3 THE COURT: Overruled. Ycou <an

4 answer the guestion if you recall i1t.

5 THE WITNESS: I recall.

6 It's being asked what aspects of

7 our proeducts and/or services today practice the
& 761 patent today.

9 BY MS. KOBIALEA:
19 2. Teoday. 8¢ what do you mean by
il Tiday?

12 A. Well, I mean, the guesticn had to
13 have ocourred —-- they're askimg aboult the 761
14 patent, which did not issue until November 23,
15 2006, So this guestion had to refer to whatever
16 ourn products.and-services were after

1 Novenber 23,.28Q6;.and.so that was the answer I
18 gave .
19 ¢, If we go down to the response
20 where il says "LeaderZleader powered by Digital
21 Leddérboard engine is covered by the 761

22 patent." Do you see that?
23 . T do.
24 Q. Was that an accurate statement

Hawkins Reporting Service
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when you answered Lhat response?
A. It is because we did do
Leader?Leadsr powersd by Digital Leaderboard,

and we did use the technology after December 23,

2006.

0. Is that a teue statement today in
20107

A. XYes, it is.

0. And is that a true statement in
20087

A, Yes, 1t was,

0. And would it have been a true
statement in 200772

A. Yes, I beliesve so,

2. Would that have bsen a true
statemént prior to Dedenmber of 20027

A, No, ¥t cpuld not have because that
technology ¢f the 761 patvent did not exist at
that time.

0. Now, we heard a lot of guestions
about demenstrations that you had dong, and you
mentioned something about NDA, What are you
talking about when you say NDA?

A. It's a very common practice in the

Page

1332 |
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Page 1333‘5
software business where you're building
gomething that takes, scometimes, vyears te build,
arid you're the Tryilng to railse money Lo pay your
programmers and feed your staff, thal you go out
and you talk to investors to get money to be
aple to pay your bills.

hnd so the practice in our
pusiness is te, 1f you're geing to. do that and

! protect vyour intellectual property, the

Jond

sl
first thing vou have to do befoere you present
any of your business information to that third
party is vou geat them to agree to a
confidentiaglity agreemenkt.

The shorthand is NDA. It means
nondisclesure agreement. People refer to 1t ag
NDA, but it's a confidentiality agreement where
that persen is willing Lo agree to thae trade
secret laws of the United States where you can
have confidential information.

¢. Did Leader have an NDA policy in

place?
A, We did,
Q. Starting from when?
A. From the inception of the company .

Hawkins Reporting Service
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Q. And vyou were a bit parancoid about

protecting confidential and proprietary

information.

A, T hzve been accused of being
paranoid,

@. And that vou also reguired your
family menbers Lo sign NBDAS as well?

A. I do.

Q. Did your daughter, who wgs an
intern at Leader, sicgn an NDA?

k. She did.

Q. How many NDAs do you think you
have currently?

4. Th

)

Last count was about 2400.

Q. 'Was 1t your understanding this NDA
wag intended to protest g1l of the differsnt
technologies that were confidertial and
proprietary to Leader?

A, Yes. It's my understanding of the

non-disclosure agreements that they protect all

business information in tThe company, whether
it's findncials, whether it's technology,
whether it's sales plans, business strategy.

Whatever it is, it protects it.

Page 1334
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&. He attended my very first meeting :
with Boston Scientific.

Q. Is it correct to say you would
never de a demonstration of any of the
gchri@tary rechnology of Leader unless there
was an NDB in place?

B, I nsver presgented our technelogy
without a confidentiality agresment in place.,

Q. And during any of the
demonstrations that vyou did prior to December
11, 2002, did vou ever show anyone what was
under the hood, so te spaak, of the
LeaderZleader ieﬁhﬁolegies?

A, Well, pricr to that time, it
didn't exist, Se I douldn't have shown it

Q. Well, I'm talking about just
Leader2Leader generally, 1'm not referring to
the tectinology of the "761 patent. So let me
try that again.

. Oh, okay.

G. During any of vour demenstrations
prior to December 1ith, Z60Z, did youw ever shiow
anvone ‘what was under the hood of LeaderZLeader?

B. We showed different aspects,

Hawkins Reporiting Service
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THE COURT: Held on z second.

MR. REODES: As a phrase,
technolcegy of the 761, I thought we were
talking about the prodixets, LeaderZLeader.
THE COURT: Sustained. Let's

restate the cuestion.

. At any bime, did you ever
demonstrate the '761 technolcegy that was plugged
in to LeaderZleader?

MR. RHODES: Obijection. Same
objection.

THE COURT: COverruled. TIf you can
answer the guestion, answer 1it.

MS. KOBTIALKA: Thank wyou.

THE WITNESS: Yes, we did. After
December 11, 2002, that technology was working.
And as I rscall, the very first timg we sver
showed the actual werking technology was in the
advanced technology lab at The Limited to abéut
10 eor 15 of their téedhnology researchers.

BY MS., RKOQETALKAS
0. Let's talk aboub Wright Patterson.

So you had a meeting, T believe, with Wright

Hawkins Reporting Service
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Patterson around April 2 of 2001y correct?
A. As I recall, that was our first
contact with Wright Patterson. Yes.
Q. Ckay. And we Had looked @t one of

the NDAs that you had with Wright Patterson. It

wayg PT¥ 1058.

-

If you want to take a look at
that, Youw want to look on the sérsen?

That might --

5.  ©h, okay. Okay.

Q. ‘Yeah.

A, Yes.

0. And you remember seeing this

partlcular NDAD

I de.

e

Q. The meeting that you had on April
Zhd, 2001, was it with Mr. Flesesr?

. No. I had not met him yet.

Q. ©Okay. Who was at that meeting?

A. The person at that mesting was
invited Dy the senior pecple from University of
Dayton to attend. And he was the top civilian
gt the Wright Patterson Air Force Base. His

riame was Vincent Risso.
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¢. Did you obtain an NDA for Mr.
Russo?
n. 1 aid.

MR. KOBTALKA: Your Honor, 1'd
like to apprcach and provide this to the
witness.

THE COURT: You may.

MS, KOBIALKA: It is pajt of DTX
725, which had numeérouds exhibits, So I'd be
happy to re-mark it as a PTY number so we don't
Have to mark 2,000 of —-

THE COURT: 1It's fine. Keep it as

M%, KOBTALKZA: ©So this ig DTX 725,
and it starts with Batés pnumber LTI 153001
through 3003.
BY MS. KOBIALKA:
0. 1Is this the NDA that you had with
Mr. Russo? |
A. Yes. Neb that one.
Q. It's in the middle of thes
document.
MS3. KOBIALKA: At this time, Your
Honor, 1'd like %o move in, I guess, the entire

Page 1342 [
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Exhibit 725 into svidence.

MR. RHODES: No objection.

THE COURT: It's admitted. We're
still trying to get the correct page on the
screen; 1§ that correct?

MS. KOBTALKA: That's correct.

BY MS., KOBIALKA:

. While we're getting the correct
page up on the screen, that meeting on April
2nd, 2001, did you discleosé any of the
technology of the 7761 patent?

A. Nog, it was impossibkle. It didh't
exist then.

0, Did_you demonstrate 1T7

A. Tt didn't exist. I did a démo.

9. What did yeou demonstrate to them?

A. Some of the elements of
LeaderQLeaderq

Q. Now, vou had talked .about a White
paper and there was a Quad paper in connection
with DARPA.

A. Right.

Q. What is DARDPA?

It's a -- it's the. primary funder

e
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of advanced technolegy research run by the
Department of Defense.

. And can we tske a look at DTX 1757
Ard that is in the jury binders.

Do you have it in front of yvou?

n. Yes, I do.

G. Ckay. I'd like to take a look at
the page that has the Bates number on the botiom
4819%. If you could take a lgok at the second
paragraph from Lhe beottom where it says WPAFB,
which is I bpelievé Wright Patteérson Rir Force
RBase will usé the LeaderPhone services within
its fire walls. WPAFB will become & classical
beta customer for the full Ieader2Leader

pletform and will recelve commensurate licenses

B you see that?
&, Yes, I do.
. What specific technology were you
talking about in this document?
A. I was talking about various
elements of the Léader?Leader platform as you
illustrated up on the easel that we were showing

to them and they were expressing interest in.
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Q. How do you knaw 1t didn't include
the techunclogy of the '761 patent?

A. Because that technology didn't
exist vet, so it couldn't have.

Q. S0 wdg this a joint -— T heardg ——
T bellieve you testified vesterday this was some
sort of & joint development project?

A. Right.

Q. QOkay. Whalt were you guys
discussing about what vou were going to jointly
develop Logether?

A. 'Well, &t that time, this was right
after the Septenber 1lth terrorist athtack. And
they were interested in talking to us abeut
using some of our technolegiss in conjunction
with some of thelr other research to help. the
problem that was identified by the 9/11 disaster
in getting different intelligence agency data to
speak —-— Lo talk together basically.

Q. and let's flip towards the end.
It's Page 9 of this document, which is entitled
Project Plan Managemsnt Milestongs and
Degliverables.

Okay. Do you see that?

Page 1345 |
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objecting te the gquestion. with respect to?

MS. KOBIALKA: ‘Your Honor, 1f was
brought in.

THE COURT: 1I'm overruling 1t.

You can explore this area.

MS, KOBIALKA: 1I'd like to mark
these NDAs together te make it easier. They
would be PTX 1175, PTX 1049, PTK 1173, PTX 1174,
BTH 1172,

And one day, Mr. André will keep
up. With me.

May I approach?

THE COURT: You mavy.

BY MS. KOBIALKA:

0. Mr. McKibben, are thede tle NDAs
for the indiviguals I Just identifled?

AL  Yes, they are.

0. And why did you ebtain so many
NDAs from a single entity?

A. Well, with larger companies, you
find as a &mall company, an entrepreneur, that
people forgset they signed NDAs. If it's a
corporate NDA, ybu warit te make a point.

Wrien you're talking to somecne

Hawkins Reporting Service _
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individually, vou have them do it too to make

the point they're covered under theilr company's

confidentlality reguirements.

C. We heard & lot about thé e-mail
you sent to Mr. Schlessinger on Nevember Zlst
and reference to the sweetheart deal, and that's
exhibit DTX 185. So can you just briefly
describe what the context of this particular
e-nmaltl was.

A. Yeah, it was an e-mall to a person
who was friendly to the company who for & number
of years Had been, xind of, morally supporting
sur effort, and as we got closer to the -— as we
proceeded In our development, 1 kepi him
informed just on a casual basis.

And when we got where I gould show
nim some of the early slemerts of lLeaderZleader,
we started talking again, and Len is an —— I
call him an. entreprensur-friendly CEQ, probably
the most entreprencur-friendly CEO I metb.

He knows asg you continuaglily
develop your systems .as a small comparny, it
cosgts money, and when I came Lo him with this

e-mail, we had an cpportunitiy to bring in about

1357
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$10 million in one iorm‘or'éﬁother{ and I was
asking for his help te get this 810 million
funding round.
C. S0 at thée time you were talking
about Leader2leader, what specific technclogies

under the suite of techrnclogies were you talking

A. As T recall at that time, we wers
largely talking about Leader Phone, Leader File,
and Leader Message.

$. If we could take a look at some of
the e-malls that were Bhown previously, let's
start with 776.

How, this iz an e-mail from
Mr. Hanna to CWCal =2t computer wizards, Do you
know what that e-maiil ig?

A. T do. That was a broadeast list
to cur developers.

Q. Leader's developers?

A, Yes.

0. If wWe scroll down, we go to LP.

It says, "Right now we are focusing primarily on
those lssues that affect LP. Some work is
proceeding on more general L2L issues.”

1358 |
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What does LP reféer to?

A. That's the developer shorthand for
Iieader Phone.

Q. Around this time, this is what you
were discussing with The Limited; correct?

A. That is gorrect.

0. Okay. So now I'd like to tirn to
exhibit 766. This is DTX 746, and this is an
e-malil befween you znd Mr, Butler.

&nd look at The Limited herse, and

you were asked a number of guestions about that.

Were you referring Lo vour discussiens you had

previously in November with Mr, Schlessinger in
sonnecrion with this deéescriphion to Mr., Butler
aboul vyour négetiaticnhs with The Limited?

A, Yes, I wds, and we were gernerally
very edcited that this major company was getting
ready to enderse what we were doing, and we were
talking with -— about Leader Pheone and €lements
of the Leader2leader suite that existed at the
time, and the reference there to a contract was
in relation to an experimental beta program.

§. And so you had further discussions

with The Limited about eventually doing a beta

- Hawkins Reporting Service
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ogram?
. Yes, we did.
¢. After you sent the e-mail to

Mr. Schlessinger on November 21, what was their

Tesponse?

A. Well, that e-mail thal we're
referring to was an attention-getter e-mail, It
got his attention, and he said, "Let's start out
seomething., Let's test this and see fHow we may
want te use it In your various divisions."

and that's what those five bullets
in that e-mail before are referring to. They
were referring to the potential fits within the
organization.

Q. The five bullets vou'vte referring
& ars the ohes in thHe November 21st, 2003
email, which is Exhibit 185.

We have just blown it up. On
Exhibit 185, are those the five bhullets point
vou're referring to?

A. That is correct.

Q. ©Okay. At some point, did vou
draft a beta testing agreement with The Limited?

A. Yes, Within months of this

Fage 1360
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agreement at Mr. Schlesinger's directien, their
advanced technology group engaged us in
discussions. And Ih fact, this email talks
Aottt two of those gentlenmen.

And we organized an experimental
beta program within The Limited, and we got it
down te an actual contract statement.

Q. Sc at some point after vou sent
the November 21st;, 2002 email, did Leader obtain
the technology of the '781 patent?

K. Yes. A few davs with -- around
December 1lth, 2002.

¢. And so at some point after you
filed vour patent aleicatiqn, did vou discuss
with The Limited abottr including the technology

of the "761 patent into the LeaderZleader suite

of technologies that you were discussing with
them?

A, We were s0 excited o show
somebody, Uthat they opensed up their lab to us
and we showed it the first opportunity we had
within their testing lab.

Q. 0Qkay. Can you describe what that

demenstration was that you prowvided teo The

Hawkins Reporting Service N
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order Just to get one connection.
80 te have twa connections in a
conference reoom where the person’'s only got an
hour and to have two computers, it was just too
cunbérsoms. AAd we never did it.
Q. A1l right. I'd like to show vou a

draft of The Limited hrand beta agreement marked

MS. KOBTALKA: May T approach?
THE COURT: You may.
BY MS. KOBIALKA:

©. Do you recegnize this déocument,
Mr. McKibben?

A. Yes, T do.

Q. And what is the document?

A, This was the result of our
disgussiong daring the {irst few months of 2003
fo finalize an initial experimental test with
them. We called it the Beta Agreement.

¢. Gkay. Let's talk aboul Beston
Scientiric.

In some of your first meetings
with Boston Scientific; did Professcr Chandler

attend with you?

Hawkins Reporting Service
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A. Actually Professor Chandler
introduced us to Boston Scientific and he
atrtended the first meeting.

Q. And you had an NDA at that first
meetirng; cortect?

A. We had a confidentiality agreement
at the very first meeting.

¢, I think we have encugh NDAs in the
record, 8¢ I'1ll just ask some guestions. What
was that meeting about that vou were discussing
‘back in September of 20027

B. That was a nmeeting with the chief
security officer for Beston Scientific and the
professor and him had been a colleague for many
vears, yvears in the Natieomal Intellectual Law
Institute.

Thal meeting was primazrily
intreducteory and it was to generally discuss our
products. I recall showing him LeaderPhone and
discussing the possibilities with that.

And the other dgspect of gur
techiology that he was primarily interested in
was the Leader Smart Camera, because he was in

charge of all of the securiiy systems for Beston

Hawkins Reporting Service
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Scientific worldwide.

Q. What is Leader Smart Camera, just
generally and very gulckly?

A, Okay. Leader Smart Camera is a
technology that was invented at Lawrence.
Livermore National Laboratories.

And we had acquired rights fo
include in our Leader?leader framéwork
technoleogies. And basigally what it was
invented to do was provide perimeter seécurity
for nugleay securities of the United States
government.

. ARt scme point, did you begin to
have discussiens with Boston Scilentific about
implementing the technology of the '"761 patent
and doing a beta test with Boston Scientific?

A. Yes, we did in 2003.

Q. I'd like to mark DTX T belisve
it's 769, which is a service provider agreement.

MR. ANDRE:; B79.

MS. KOBIALKA: €79. My apologies.

May I approach?

THE COURT: You mav.

BY MS. XKOBTALKR:

Hawkins Reporting Service
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Q. Mr. McKibben, what is this
document you have in front of you?

A, This is the service provideéer
agreement that wée developed with Boston
Scientific for the sxperimental beta program
with them in the -- starting late summer of
2003.

Was this the first betg progranm
fer the téechnology that included the technology
of the '761 patent fof Leaderlieader?

A, Yez, 1t was.

MS. KOBIALKA: Your Honor, 1'd
like to move in Exhibit DIX 67% into evidence,
THE COURT: Admitted.

BY M5. KCOBIALEAY

. And ¢an you turn te Exhibit A?

AL Qkay.

Q. ABnd in Bzhibit A under monthly
user livense, how many licenses weré granted in
this dodument?

A.  Ten user licenses.

0., 8o that the ten user licenses
indicates to you that this was just intended to

be a small beta test; is that correct?

Hawkins Reporting Service _
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A. That is correct,

0. When you originally started
talking to Boston Sclentific, you were talking
about one set of féchnologies involved in the
Leader?lLeader product; correct?

And did that change over time to
include the 761 patent?

A. Yeah. As I stated earlier, the
first meetings discussed primarily LeaderPhone
and Ledder Smart Camera.

And then the gentleman named Lynn
Mattice suggested that he -- he heard a little
it about Leader?leader and suggssted that he
wasn't the right perscn to hear sbout our
technologies. And sc he suggested I come back
and do a presentation for information technology
people that would more appreciate what we were
doling.

Q. And eventually then you began to
have discussions with them once yvou had the
technology of the '761 patent Lo be Included in
the Leaderlleader preduct offering that you were
discussing with Boston Scientific; correct?

A, Right.

is
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BY MR. RHGDES:

0. Are vou able to identify any
iteration of the LeaderZLeader product that, in
your opinion, did not implement what's claimed
in the '76l patent?

A. So may I ask a question? Am I
able to identify any element at any time that
didn’t implement?

0. Leader -- I'1ll try to ¢lear this

ap.
LeaderZleader, as you said,
evolved over time; right?

A, Correet.

0. And new —- and there were many
iterations of it; corract?

AL, Correct.

Q. MNew, I'masking you: Weres
there -- was there ever an iteration of the
Leader?leader platform that did not epbody the
'761 patent?

&, Any time before December 11, 2002,
it couldn't have because, it didn't exist:

MR. RHODES: Okay. May I play the

renord, Your Honorn?

1374
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A, Well, what T did was, I looked for
the ideas, what's in each one of the elements.
Can 1 find a match of the provisioconal
application?

So for example, at one level, are
the words thers? Bt ancther level, if the words
aren't there, is the idea there?

There's some. code incdluded in the
provisicnal application. 1 leocked at the code,
and I asked, does the cede actually have any of
these words or ldeas within 1£7%

So that's how T did ny comparison.

Q. Can vou pull up a slide of claim
one, please. Just go to the patent itself and

b}
H

show clalm one.

So for example; this is claim one;
is that right?
A. Right.

Q. MNow, are there -— what elements in
cizaim one are you talking about when you say
that theres are ideas that are in the claim that
are not Iin the provisienal appiication?

A. We see two major elements. We see

twoe paragraphs.
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which is a little figure we. see clearly.

8o thils ig ¢bviocusly important.
It's en the wery front of the patént, and
there's —-— on the lefi side we sgee this thing

alled a context component and this thing called

03

a tracking component. This is part of the 761
patent.

Q. Are those figures in the
provisional patent?

A. This figure is not im the
crovisional patent. There's ne figures at ail
in the provisional patent.

¢. Are there more figures in the
tssued patent?

A. There's twénty or twenty-cne.
Howaver you gount in the issued patent, there's
gquite a 1ot more.

¢. Are there other differences
between, just facial differences belween Lhe

provisional patent application and the final

patent?
A. ¥Well, the provisicnal application
is & lot shorter, for one thing., And I

actually --

Page 1413 |
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Q. Did you prepare a slide?
A. Yes. 8o here's a good
side~by-side comparison,

The préovisicnal appiication, a@s I
mentioned, is quite a bit shorter. We ses
there's fiine and a half pages of text, plus
eight and a half pages of code.

And it's in guotes because I deon't
actually know if it's working code or just
something that was written that never actually

ran. There's nothing in the applicatioch that

Whereas the. final patent
application has 39 pages of text. You know, so
this 1s substantlially more stuff in it.

The provisional has no figures to
illustrate a concept whereas the final patent
application has 22 figures,

I mention words like tracking,
sontext, context data, metadata. There's
absolutely ng mention of the word tracking in
the provisional application. And in the final
patent application, tracking is an element of

gvery single asserted claim, and it's also

Hawkins Reporting Sservice
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described thoreoughly in the specification.

In the previgional application,
there's no mention of coentext data or this Idea
of metadata. Well, there is of storing
metadata,

THere is cne mention of metadata
that I'11 talk about shertly. But there's no
menticn of thase terms'ofchntext data at all.

Whereas in the final patent, thelr
context data and metadats @re in -- are elements
of each and every one of the independent claims.
And it's alsp wlaimed in the -— described in the
spesificatignt

¢. And you mentioned that the
metadata i1s used once in the provisional, but
it's not used as —-— theé same way in the final?

A. And again, metadata is in each and
every ons of the elements of the asserted ~- of
the independent claims that are asserted in this
case.

{. €an you deéscribe for us some of
the examplés of the description of context
components and context data that you found in

the patent itself? And I think you had some

Page 1415
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slides for that as well.

A. Bure.

Q. Column 6.

K. Well ——

C. Oh, go ahead. Did you wani o
talk abeut this?

E. Sure. Maybe we can just bring
+them both up at the same tTime. OCkay.

This just elabecrates a little bit

mors about what I sald before. Tracking appears

zero times. Track appears zero tinmes.

Matadata appears once. And as I

‘mentioned, not in the way it's used, access

appears twice. And whereas these terms are
really heavily used in the final patent.

They appear 64 times. So that was
pack te the guestion of, vou know, on the face
level, you khow, are there stark differences.
And the answer 1s ves,

2. ©kay. Bo you menticned Lhal these
terms appredr numerous times in the final
application?

A. That's correct.

. BRefore we dive into the

Fage 1416
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description of metadata storage or update in the
provigicneal application?

A. Well, 1t's just nol there. In

ct, they -- the term metadata 18 used Only

i)

£
once, and it's used a@s a description of what was
available previously.

Rnd'the_way it's used is in a
different. way from the way it's described in the
VI61 patent,

In facht, I Havé somg «=- I've
highlighted some materials about that.

Q. Actually, no, befora we bring that
up —-

A. That's not --

§. Ne. No, before we bring that up,
so with metadata; I Just want to back up and
make sure this concept is very clear.

Where does metadata storage and
update —- in fact, let's bring up Claim I again.

Where dbés metadata and storage
appear in. Ciaim 17

A. Okavy. So it appears in —- iefL's
take a lock at this.

Sc if we look st the first

Hawkins Reporiting Service
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the provigional application?
A. Well, as I menticned, the word
metadalia appears only once and 1t appears in a
completéely different zontext. In fact, as part
of the background of the invention.

And thegrs's -- there's aothing
else in the'——.in the provigional that actually
has any condeépt of metadata, nor is there
anything in the code, nor is theére anything in
the examples., 1 didn't see it.

Q. Can vou please pull up the
background of the provisicnal.

So is this the paragraph that
describes metadata?

A, Yes. 8o let me just see where it
is, 1f it's this particular part.

Mavbe it's the next paragraph.

I'm not sure.
0. How abeut Paragraph 117
A. Yeah, keep geing.
There we go. In fact, if vou
include Paragraph 12 as well, that would be
good.

80 this is irn the badhgrcund of

Hawkins Reporting Service
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They're talking about it as, Oh, it was done
manually and we can do batter than thar,

But that's it. That's the only
dse of the word metadata in this entire
provisional 1w to say, Here's what's been done
before.,

And it's wrong or it's not wrong,
but it's not -encugh.

g. If the provisional deoesn’t
descripe metadats storage and updeting, what
does it describe?

A. So I prepared a series of slides

on power point to try Lo illustrate this. If we

could bring that up. There we go.

S0 the provisional application
describes this idea —-- describes herée a lot of
the ideas in it. So there is stuff in there.
Tt's just not the stuff that's in the asserted
claims.

So the first thing it does, 1t
describes these things galled beards. And
beards are sssentially a collection of data and
application functions.

So these are things like, HWell,
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captured and put in the knowledge repository.

If we go on. And, in fact, even
in the claims ¢f Swartz, Swartz actually says
that his system generates this audit frail to
reprasent the flew of data. So, again, we have
this notion of tracking in one of the claims.

And in Claim 5, he actually says
that all this is dy -- that the systen
dyvnamically stores iriformation about these
transactions. So this is all happening as
pecple are doing their work.

0. Now, how do thesg features that
you've just described compare to the claims of
the "76l patent?

A. Well, thev pretty wsll -- well,
not pretity well. They describe using Claim 1 as
an example. This describes what Claim 1 Is
doing.

G. Can we go through the animation
again and have you use the language of Claim 17

L. OQkay. I 3ust want to get the
language of Claim 1 in fiont of nme to sce.

Q. Why don't vou put it up on the

white board to the side of yeu, so we can have

FPage 1463
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it at both places at the same time.

A:  Okay. That would be helpful.

G« Just make sure it's c¢lean for us.
So br. Greemberg, I'm going to have you help us
step through the Swartz patent and what it
discloses with each and every one of the
limitations from Claim 1.

A. Sure. Bub lgt's back up one more
step, because -- and even again remeémber that
I'm talking about the datad docket software is
kind of watching what's going on, and the data
docket softwaré actually has software that's
equivalent t¢ the -- what we'll see here is a
context compenent and alse the tracking
cemponant. S0 now we€ can move Lhirough that.

Later I'il talk about it being a
network-based syvstem, But here we have the data
docket context software is a context component
and it captures the context information
associated with the user-defined data.

86 1f we step throughk this, agzin
we see Hhere at the bottem, it's talking about a
captured metadata associated with the

dnformation. So it's charagterized in context.
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So there we go, we're characterizing context.
And then 1t says, the context
component dynamically storing the context
information in metadata. And that's mentioned.
That quote alse captures that.

e see the captures metadata and

Q. So Dr, Greenberg, I'm sorry. Just
Lo slow down one second.

A. Yeah.

©. S0 which porticns of Claim 1 are
yol savying map t& the guote that we have here on
the screen?

A. Okay. Right now I'm locking at
the first element of Claim 1.

@. 8o Is that computer-implemented
context component of the network-based svstem
for gapturing context information asscciated
with user~defined data created by user
interacticen of a user in the first cohtext of
the network-based system?

A. That's correct.

£.  OKay.

A, Brd then I went on to talk about
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the context component dynamically storing the
context information metadata. And we ses the
metadata cver there.

Q. And which -- which portion of this
lahguage —— seems a little cbvicus, but which
portion of this langoage tells you that?

E. Well, captures metadata associated
with the informatlion shared, ‘stered and accesssd
by the users of the data.

0. So is that just gerneric metadata
or is that a specific tyge of metadata?

A. No, this 18 - well, it's very
specifio, because 1t says belowi =0 as to
characterize the gontents. Right.

This i1s =all about what are people
deing in a Context? What exactly is happening?
As in this ¢ase, théy're using that customer
data analysis software system,

@. Thank you. Please go on.

A. Okay., Can I see the next
animation just to —— okay.

So. we -have in the second claim, we
have a computer—implemented tracking component

of the netwerk-based system for tracking a

Bawkins Reportirng Service
71% North King Street - Wilmington, Delaware 13801



Case 1:08-cv-00862-LPS Document 627-27 Filed 08/25/10 Page 25 of 52

20
21
2.2
23

24

Page 1497 i
change of the user from the first context to a
second contaxt of the system and then
dynamically updating the stored metadata bdsed
ogn the change.

Now, here in this guote, he says
we have this knowledge integration middleware,
s0 that does seome of the tracking that's
preferably gmpieyed to identify, including
tracking; monitoring and analyzing the context
in which informaticn is smployed.

S¢, again, we have the tracking
coming into play, which is what that claim is
a1l about. And if we ke2ep on going.

And here we see 1n the claim; it
generates an audit trail. And that's part of
the storages fanctionality, Right.

s people are doing what they're
doing, it’s'being stored. And we see that in
Claim 5 as well, That is the dynamically
stored. Right.

So we're dynamically storing
information dbdut thesé¢ transactlons as people
dre doing them.

J. How do we know that it's the same
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metadata that's being updated?
A. Well, this is a whola point of the
system. Right.

It's about capturing this
knowledde path, which I menticnegd before. It's
apout what is It that people are doing and can
wa actually create that as a knowledge path.

B30 it's all related. It's not
just different stuff. It's related from what
happens within a context.

How do we track what people are
doing as they mave from one context to the
other? How do we store what happens in the
second gentext? How do we store all that as
metadata?

So it preésents this kndwledge
path.

Q. And where was Mr. Swartz when he

A, I'm not sure where he went to. I
do know that the patent was agsigned to -- was
assigned tc Xerekx. So I can assume that he was
working for Xerox at the time or he had some

relationship with them.

Page 1468
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But I don't know that for sure.

A1l I knmow 1s that ¥erox is, in fact, the actuazl

assignée.

Q. And when was this, again?

A, I'il have to look back on that
First page, but I said it was late '90s.

Could I just have Lt right in

front of me?

C. That's cokay. BSo when wds that
filed again?

A. So ne filed it in 1998, and I

think this is, what, five years before the '761.

So guite a long time before the "761 patent,

©. Dr. Greenberg, whabt is your
opinion as to whether or net Swartz discloses
each and every element of Claim 1 of the "761
patent?

A, My cpinion is that it does
digclose sach and every element of the -~ of
Ciaim 1 of the '761 patent.

2. And what does that mean?

A. Well, what il msans 1is
essentially —— well, what it means is that the

ideas that ares presented in the '761 patent

Page 1469
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1 appear in the Swartz patent. 8o —-- so and I
2 should be more specific.
3 The ideas that are present in each
4 and every element of Claim 1 &dre preserited in
5 Swartz, S8wartz sctually had these ideas well
& pefore that arnd published it.
7 Q. And do you have an oplnien as to
g whether pr not that affects the validity of the
5 ¥761 patent, Claim 17
e L. Yes. My understanding of patent
11 law is that prior drt essentially disdloses each
12 and every element in the claim and that that
13 claim would be invalid.
14 ¢. Have vou also applied the
15 teachings from the Swartz patent to the other
16 claims <of tThe '761 patent?
17 E, Ya§; 1 nave.
18 Q. And can we dgo through those now?
19 B, Sure.
20 G. Put up Clainm 4.
21 B I think before that, 1 had
22 something that actually looked at thé language
23 of Claim 1
Z4 0. Absolutely.

Hawkins Reporting Service
715 North King Street — Wilmington, Delaware 19801




Case 1:08-cv-00862-LPS Document 627-27 Filed 08/25/10 Page 29 of 52

Page 1471
A. Yegh, because I think -- I den't
think I finished with Claim 1 because there's
another point that I -—- welli.
Q. Oh; ne. Thank you very miuch.

Sorry if T missed a step.

A. 8o what I wanted to say, thess are
-— on the left, we see excerpts from Claim 1
from the elements of Claim 1. On the right, we
gee larnguage from Swartz.

And T think you've seen some of
this before. But I really want t¢ stregs that
npt only are the ideas that Swartz talks about
esgenltidally or they disclose what's in those
claims, but he uses almost exactly the same
language. So we havée -— it's not just, dh,
Here's arn idea. There's debaltes about i1i.

But the lapguage in it is very,
very similar language. Sc in the '"761 patent,
the element —~ one of the elements talks about
dyramically stering the contewxt informaticn and
in metadata associated with the user-defined
data, the user-defined data metadata stored, and

4 storags component.
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And we leook at Swartz, and he says
such a system also preferably captures metadata
assoclated with the information shared; stored
and accessed by users ¢f the data, so as
characterized the contiéxt in which information
ig being used.

So we see [he words are Lhe same.
Well, the ideas are the same and the words ars
the sanme.

If we can keep on going here in
the "76l patent element in the of Claim 1, we
see the tracking component of a network-based
system for tracking a change of the usey from
the first context to a second context. And.ymu
see 1in the guoteds on the right wiere he talks
about his knowledge iritegration middleware that.
is emploved Lo identify.

2nd here he talks about including
tracking the context sg as Lo enable the use of
such context in the managenmert of knowledce.
S¢, again, we see the ided of tracking context
and other things in the Swartz.

Furthermore, in the '761, it talks
about dynamically updating metadata on the
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database.

Cn a change 1n Swartz, heée says the
recording of the datsa should be doéne
.automaticallyr electronically, with dynamic
linkages to the scource information, so all fthis
is happening as things ccour.

I believe there's one more at the
end of plalm oneé, It says "whekein the user
avcesses The data from the second context," and
in Swartz, S8wartz says "such & system also

preferably captures metadala associated
with the system changed, stored, and
accessed by the users of the data so as
to characterige the context in which the
information ig being used.”

Very similar words. Thiére's many
wiays Lo describe the invention. What 1 found
compelling about Swartz is not conly does he have
the same idesas, the words he uses are identical
to what the 761 patent had five vears later.

Q. Thank vou. Can we move an to
ciaim four.
A. Sure, I think that's it on that.

2. Here's claim four. 2Are vou

P o S S I G P ot e e B R E T
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familiar with claim four?

AL Yes.

$. And do you have an opinion &as to
whether oY not the Swartz patent discloses as
prior art the inferwastion claimed in claim four?

&, Yes, they do, and my opinion is
that 1t does disclose it

2 Why is that?

Ay Well, claim four adds thal the
context informatisn incdludes a relationship
betwesn the usérs and &t least one of an
application, applicaticn data user, and
snvironment,

I've already spoken about how
Swartz defines a knowledce path. That captures
everything that's dgeoing on. We showed a quote
that gays this is the user informatiocn and the
application data. That's satisfled here.

0. What is volLr oplnicn about clain
four?

& That Swartz essentially discldses
what's in ¢laim four.

0. EDssentially or --

A. Tt does. Seorry. It doeos disclose
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what's in claim four.
0. D¢ you have an opinion regarding

glalim seven?

&, Yes, I do.

0. Is this claim seven?

A. Yeas.

0. What does claim seven add?

A. Claim seven adds that dats created

i, the first context is assasiéted with data
created in the second context.

T addressed this with the tracking
and by Swartz's use of langnage like "knowledge
path, " that essentially it's not just
recapturing what happens here, and they're
disconnedcted,

He really is interested in the
whole path of knowledge as a sequence over time.
We already saw terms like audit trails. &all
these things are to take the data and relate
them together across all these contexts.

2. What 1s your opinion regarding
Swartz and claim seven?
A. $Swartz anticipates glaim seven.

C. When you say anticipate, what do
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you mean?y

K. It means 1t discloses Tthe idea in
clailm seven:.

Q. Dec you have an ¢pinion as to claim
nine?

A, I do.

$. What is your epinion regarding
claim nine?

A. So claim nine is a wvariation of
claim ong. In claim one 1t -— 50 héTre we have
-— 'in elaim nine -- instead of --

S0 we Lalk about a
Camputer~implemented_meth@d, New, Swartz is
describing a system, so 1t's ohvicusly a
computer—implémented method, and it comprises
computer-gxecutable acts. We're talking about &
computer system, so it does fhat.

Creating data within a user
environment. Now, this is one of the
differences, In claim one, 1t talks about
context. In claim seven, 1t talks about user
envirgnment. The Court has actually construed
context to ke the same as environment. That's

now it defines it. Irn one sense, that's

T R T T EE N ST e E I T
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satisfied.

Mcore generally, Swartz 1is
desgriking #11 the stuff peopgle are doing in a
gysiem, so that's theélr environment £of doing
their work, so that's all satisfied by Swartz.

Then it says of a;web—based
computing platform. BAnd this is alsce ancther
difference from ¢laim one, and T identifled
parts in the patent that shows Swartz discloses
the web-based computling platform.

Q. This one of those?
A. Yes, 1t is. Here's an excerpt
from Swartaz,

He says, "Knowledge management
level also includes data docket web-based
knowledge reporter.”™ So clearly this is a
web-based svstem or it has capabilities of a
web-based system, so this is a web-based
platfozm,

At the bottom we see the data
docket being accessed by the web browser.
Clearly this is a web-based platform.

Q. What about the other eiements of

claim nine™
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A. So spkay. 8¢ the rest of claim one
is pretty well -- the rest of the first element
of claim one is what we've seen pefore in a user
interzction with the user ehvironment or context
by user using an application. The datsa and form
and files and decuments, We talked about this.

The second paragraph says
"dynamically assoeclates metadata with the data
and the data and metadata stored on a storage
componant of the web-based computing platform.”
We've alreddy seen it's web based.

Q. Is it storsd?

B. Yes.

T. And is the metadata dynamically
assoclated with the data?

A. We ~- all that before when I
talked about dynamic, the bottom part says thes
information includes -- metadata inecludes the
infermaticn related to the user, the data, the
applicaticon, and the user environment.

The third element says tragcking
movement ¢f the user from the user envircnment
of the web;based-computiﬂg platform to a sseccond

uger envirenment of the web-based computer
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piatfo:m, and we talked about that in claim one;
excent hére it's web based, and we showed that's
web based.

Finally, dynamically updating
stored metadata with an association of the data
te the application and the second user
anvirgnment . For this entire claim, wa'lve
already covered —-- we talked about dynamically
updated stored metadatsz.

U. For ths very last portion?

2. Remember that this is all about
users being able to review their decisions and
to see all the things that have happened, so
this 1s where a person can emplecy at least one
application from the data to the secend
environment, secend context in fact, at any
nime.,

Q. What does that mean to you? The
user employed one of the applications and the
datas?

&, It means they can loock at the data
at a latér time. Iz's not just stored in the
system for nobody to leok at it. This is

something for people teo use and review,

BPage 1473
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¢. What is your opinion regarding
slaim ning and the Swartz patent?

A. That claim nine anticipates the
761 patent. That i8, it disclosés each and
every siement.

Serry. Baild that wreng. Swartz
diselases each and‘eve:y-el@ment of clgim ninse
of the 76l patent.

s  Thank you.

D¢ yvou have an opinicn regardiﬁg
claim eleven of the 761 patent regarding the
Swartz reference?

A. Claim eleven essentially adds
comprising indexing-contenzs_of the user
environment such that s plurality of users can
access the conternt from an asscclate plurality
of user anvironments.

Let's start from tha -~

L

A. Okay.

¢. =-- very beginning ——
A. Clalm nine.

Q -— ¢laim elaven,

A. Sorry. Claim eleven adds the

method ¢of claim nine further comprising indexing

Page 1480
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content of the user envirzonment subset of
plurality of users gan accese the content from
an associated plurality of user environments.

Qv From a plurality of user =--

2. Plurality of users can access the
content from an assoclated plurality of user
environments.

g, What does that mean?

A+ FEssentially this means {hat the
content ig indexed, so an index 1s created so
that ore or more people can access 1t from one
or mOré user environments.

0. Ts that disclosed in the Swartz
pnatent?

A, Yes; it is. T belisve I
ldentified the part. Here 1t 1is.

Here's an example. This is
something that's fairly familiar to most people,
is part ef searching. So the ability to
initiate and retrieve information that indexes
deocuments across the enterprise by accessing
industry standard datapases and preseriting the
results ins an easy-Lo-use and read format.

Q. What is vyour opinion regarding

Hawking Reporting Serwvice
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claim eleven and thes Swartz patent as it relates
te the 7861 patent?
A, My oplnion is that Swartz

anticipates or discloses claim eleven of the 761

¢, Do you have ran oplnion regarding
claim twanty-one ——

A. Yes, I do.

-- of the 761 patent as it relates

W

Lo Swartz?

A. Yes, my opinion as befeors is that
Swartz discloses each and every element of claim
twenty-one.

. How is that?

A. 'Adain there’sd & lot of
similarities between this and the previous
claims. I'm going to highlight the differences.

We're talking about a
computer-readable medium for storing
colmputer-executdble instructions. Essentially
this means we have a computer program that's
stored somewhere.

And again Swartz describes a

computer-pased system, so¢ anyone skilled in the

S R eI S PR R LN
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art knows that would be on a computer-readable
mediuam.

And the first element, he talks
now about the user workspace Instead of =
context or user environment. There's parts of
the patent where the 761 patent talks about a
user workspace gs beimg the same as an
environment or centext, but it's safe to say
that Swartz is descriping a system where people
aré working within that system, so that's their
using workspace, so wiether or not we look at
the definitions, that this ig what Swartz is all
about as well.

Thern he talks about a web-based
computing platform. We talked about that, We
talked about dynamically asscclating metadata
with data. We talked about everytiing in that
second element befors, We talk about tracking
mpvement, and I've talked about web-based
computing platform.

In the third element, we have
tracking movement from the usér wgrkspace to the
second user workspace of the web-based computing

platform. Swartz talks about tracking movement.

a2

3
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Essentially the systems are using workspaces,
and. 1t's a web-based computing platfcorm.
Then the fourth element says
dynamically associated with data and the
application of the decond user workspace and the
matadata such that the user smploved the
applicati@m and data from the second user
workspace -—
I remember to slow down,
~-- and again we'vé seen all that
before. This is just dene in thz context of a
user workspace instead of environment.
And the final one, he adds
indexing the data creating the user workspace
such that a plurality of different users can
access the data via the metagata from a
corvespending plurality of the diiferent user
workepacss. It's just bringing what is -~ 1
think it was claim eleven that talks about
indexing, s$o I've already spoken about how
Swarlz discloses that.
@. What is your opinicn regarding
claim twenty-one of the 761 patent vis-a-vis

Swartz?
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A. My opinion is that Swartz
discloses each and every element of claim
twenty~ona of the 761 patent.

¢. Do you have an opinicn regarding
claim twenty-three?

A. This is very much the same with
some minor differences. I know it seems
tedious.

Here he talks ahout =
computer-implemanted system, and adaln Swartz is
talking aboul a computer system, so It's &
compiter-implemented system.

Neow he's talklng abont a
computer~implemented context component. Swartz
iz talking about the data docket system, which
is software, compliter—implémented context
compenent .

Now, a web-based server instead of
a web-based platform, I believe, and we saw how
we can access this system via the web, s¢ this
would give it the functicnality of a web-based
server for defining, first, user work space of
rhe web-based server assigriing one or more

applications to the first user work space
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capturing context data associated with user
interaction of the user while in the first user
wWorkspace:

Essentislly I've already spoken
about that in terms of how Swartz says we try to
capture everything pecple are doing. Within the
system <context user workspacs, this includes
applications and other things and then 1t says
for dynamically storing the context data as
metadata on a sterage comporient of a web-based
Server.

Agaln T addressed all this before.

We talked about how it's dynamically stored. We
talked about how this is a web-based server, andg
it says metadata which ig dynamlcally associlated
That's all shings T mentioned before.

The second slement is very similar
te what was previgusly seen. You have &
computer-implemented tracking component, and
agair the data docket seftware includes the
coniputer soitware, so it's computer implemerited
and does tracking.

We talked about the server aspect

_Pagezlggg.g
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and tracking change Iinlormation associated with
the change in acgess from the first user
workspace to a Second User workspace, and we
talked about storage component as part of the
metadata and the user 2ccessing that data from
the ssoond workspace.

Q. What is your opinion regarding
rwenty-thres?

A. That Swartz disclosss each and
every element of the twenty-three.

¢. Do you have an opinieon regarding
claim twenty-five?

A. Sure.

So claim twenty-five adds on to
claim twenty-ihree where he says the context
component captures reéelatienship data associated
with the relationship betwesh the first user
WQrkspace.and al legst one other workspace.

T spoke about this earlier when I
talkad about the knowledge path. Ti's capturing
the relationship within a context or system o
user workspace and how thHey move to the next one
over the knowledge path, what bapperns over time.

¢. Do veu have an opinion regarding

Page 1487
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clalm twenty—th:ee?

A. Yes, that, Swartz antidipates.

Q. I'm serry. Twenty-five. T said
it wrong.

Hith respect to claim twenty-five,
dc vou have an opinicn?

L. Yes, Swartz anticipates or
digeloses clain twenty-five of the 761 patent.

Q. Do you have an opinion regarding
¢laim thirty-one?

A+ Bureg. Claim thirty-one says
essantially —- takes -— I have to stop using
ssgentially.

Takes claim twenty-ithree arnd adds
that the storage component steres the data and
the metadata according to at least one other
relational and object storage methodolegy, So it
has to do at least one or the cothar.

(. What 1s a relational storage
methodology?

A. Well, a relationdl storage method
is a relational database. It's a nethod used
for many decades in the industry to stere data

on tables Tor later retrieval.

Page 14886
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0. Does Swartz disclose this?

A. Yes, I bhelieve what he discloses
specifically 1s the second part of that, whers
thera’™s an object.

Can we go back to the claim. Just
ge back one.

So. what he disclosed specifically
is an dbiect storage methodology, although
relational storage would be Kiown to gne skilled
in the art as well,

1f we go back, we sg& Swartz says
another aspect of the presgent invention
visualizes.objects and lirkages maintained in
the integration knowledge base, so here he talks
apout dbjedts being maintalined in the knowledge
base.

Q. Do vyou have an opinion regarding
thirty-one?

A, Yes,

C. What 1s that?

A, That Swartz anticipates or
discloses the c¢laini

Q. Thirty-one?

A. Thirty-one.
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0. Do you alse have an opinioen
regarding, finally, claim thirty-two?

A, Yes. So Claim 32 adds onto Claim
23 where it says stering of the metadata in the
storage component 1n assogiation with dates
facilitates many-to-many functionality eof the
data via the metadata.

Q. What does that mean?

A, Well, what the Court has construed
is that many to mahy means that essentially two
o more people can dtcess -- 1'm trying to
remember what the Court's construction was.

g. You used --

A. Two or more people. I used the
Court's. Bssentially it means that twe or more
pedple can -access twe or more things in here,

Arid what we're really detting at
is that this isn't just a system for one person
to aceess one thing., It's [or many pecple Lo
access many things from many different places,

I think that's the essence of it.
Now, Jjust to renmind you what Swartz is all about
is about this knowledge path.

Right. He's talked about this big

Hawkins Reporting Service
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Page 1491
svstem where people from a whole bunch of
different places can query to find cut what is
it that people did? What is it that they &id in
this gontext and thgt coentext? UWhere wersg
decisions made? How can I understand what's
Happened over time?

So -— s¢ this is exactly what
Swartz is about. This isn't a single user
system. It's an enterprise-wide system that
allaows multiple peowle to aeccess data from
multiple places.
©. So what is your opinion regarding
CTlaim 327

A. That Swartz anticipates Claim 32

"

of the '761 patent.

¢C. €Can we pull up the face pageg of
the '761 patent, please? <Can we highlight the
box that's fitled Refesrences Cited, please?

Dr. Greenberg, do vou see the

Swartz patent mentioned hers?

A, No¢, I do not.

0. S0 just in sum, what 1s your
opinion as it relates to how the prior art
Swartz patent applies to the asserted claims of

Hawkins Reporting Service
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Page 1505
of activity is actually captured and stored.
Angd here's an example from Page 828 to B3.
Some of the things tHat may be
captured, things like opening a document,

edising the document's profile, ehecking out,

copying or checking in a document, whether
somepbody viewed it or whether scomeboedy created a
naw version.
This 18 just a systeém sampling of
the cortent information that can be tracked,
And niow if we go on. I think there's one more.
The pergen can actess that
information from any time. We saw them
accessing their history record from the history
windew. But I bkelisve there's alsc means to

Aactos

6]

“the document itself.
©. Are there particular features —-

s¢ are the particular features of the system you
fust described applicable to the claims of the
761 patent?

A, Well, yes.

Q. Can you use Claim 1 as an example
and wallk us through 1t?

E. Sure. So here's Claim 1.

Hawkins Reporting Service
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Page 1506

1 And ‘we saw in the first part

2 here -— well, first it says a

3 computer-implemented network-based system. %
4 TManage == first, 1t should say that iManage 1is
5 network based and I beligve I'wve identified a

6 part of the manual that shows that.

7 Do we have that? Yes, there it

5 is

5 50 here -- here's the way that

10 iManage shows itself. We see a client-server
il relationship which is vernaciular for -- for one
12 application talking to another kind of -- sorry,
13 orfe system using -— usually on a PC talking to
14 angother sysiem called the server or the network.
15 And we see that -~ that we have

16 A1l —— all these things are networked together.
17 Essentidlly these 1ittlé lightning bolts that

ig says that we can access thdse stored across

19 different cities or places. So the

20 natwork-based system.

21 g. Just so the recerd is clear, where
27 is this in the ddocument?
23 AB. Weall, this is Figure 1L.1.
24 Q. Thank yvou.

Hawkins Reporting Service _
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Does the iManage documentation

include c¢ther elements from Claim 17

A. Yes. So we then hHave in the first
elemernit, if savs the conmputer-implemented
context’ component. I've already described how
the history system can capture information that
happens within a certain application setting of
the document, Thal is, people are using witk
thie that setting or from particular leocations.

We already talked about how it's
network based. And I've shown you how it
captures context informarion. We saw that in
that history window.

That is asscoclated with
user-defined datad which is the third line. Wheén
the user-definsed data -- in this casg; the
documents they're working on, we saw that
Microsoft Window document.

Clearly the user is interacting in
a [irst context ol a network-based system in
this case. iManage actually has many different
contexts that you could use. It talks about the
location: the computer's using it on and the

chirgs vou're doing on thil conpdter ils one

Page 1507
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s

Page
possible centext,

It talks about heze's the
application. You're wusing the document. You're
using it in that application and the stuff
vou're doing with in that. And that's another
example of a context.

Then if we go on, it says the
context component dynamically storing the
context information in metadata assoclated with
the user-definad data.

Now, we saw that in. the history
That is the name of the file that we're working
on, and here's 411 the sctivities that people are
deing on it.

0. Is there a portion of the iManage
decumentation that describes some of the other
metadata that may also be captured?

A, Yes. And 1 believe l've
ldentified that.

I we can bring that up. 8¢ this
is the part of the iManage mantal and I gan't
recall what page 1t's on.

0. Could it be in chapter 37

1508
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715 North King Street - Wilmington, Delaware 19801



Case 1:08-cv-00862-LPS Document 627-28 Filed 08/25/10 Page 3 of 52

Page 1509 |

&. It's very possible. 8o here this H

ig the secticon of the manual that says history
of document activity. This is what we're

talking about, the activities or metadata that

can be captured.

And it says displaying history of

document activity. And it says -- let me Jjust

try teo go teo the boltorn just above the bullet
point. The line says the types of activities
typically recorded in the document activity
record.

So this is of the histeory. Right,
£he history system vou saw are things like
opening and closing the doduthent in an
integqgrated applicaticn that we saw an example of
that with Word, how léng the document was open.
Whether the document's profile was edited,
changing the access rights of the document.

2. What does that mean?

A, It means who can actually sees,
read or edit theé dogument usuaglly. Printing a
dpcument and how many pages were printed.

And this is, for example, if you

want to do an scgecunting and actually charge

Hawkins Reporting Service
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Page 1510

people for printing, *that would be a use of

Checking out, copving and/or
checking in the documeént. So that's whé has

cepies Currentiy ocut. So that if I krow that

you have a copy of & decument out, mavbe If

you'lre editing it, then I may not. want to change
it, because otherwise we'll have two differsnt
versions and it will enter into confusion.
Whether tThe document is viewed or
who's viewing 1t. Whether the document was
maiied,.whethar-somebody creatsd a rew version
of the <ogument. A computer location where the
gotivity teok place.
Q. What does that mean?
A. It means essentlally what computér
did you do all this activity from? So was this
from yeur home computer, your laptop, your
affice computer, internst cafe? Where did vou
do your work?
And finally, any commenis the usger

warited to make abeut their own activities. So

it
;'"h

S

ree-form fiszld where you can put in

ny information vou want.

o

Hawkins Reporting Service
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So really this captures a lot of
informatipn about what pecople are doing.

Q. And what about the vest of the
elements of Claim 17

A. Well, lei's go back to Claim 1.
So we were —— where were we?

Here?
T think.

A. So we talked aboul capturing
cohtext information. We're in the first
elemernit.

S50 we talked about what —-- where
are we? Qkav.

0. T thHink we're at the part of the
storage.

A. 8o the context component
dynamically —-

THE REPGRTER: Coculd you please
gliow down.

THE WITWESS:y Thanks. Keep
reminding me.

The context component dynamically
storing the context imformation in metadasta. We

zaw that associated with the user-defined data.

Hawking Reporting Service
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1 We saw that. ;
2 That's = 1t's like -~ that's the %
2 documenit people are using. i
4 The user-defined data and metadata f
3 stored on a storage component of the

& network-based system. And early identified that

7 iManage has those storage compenénts. In fach,

£ that was alsg in that graphic that I Showed up.

9 The second element talks abodt a

10 comprter—-implemented tracking component of the

11 network-based system. &nd this is software

12 that's also part of the history system, because

i3 we saw how it gowuld track what peeople are deing

14 across compiter locations, across applications

15 and, in fact, across many activities for

16 tracking a charnge of the uder from the first

17 context to a second conbeéxt.

18 and we saw that in the history

19 window where you could see the seguence ol

20 events, how people would do things 1n cone place

21 and then they would actually do things in a

22 different or separate context.

23 We saw it: It was a network-hased

24 system and as well, this is dynemic, because

Hawkinsg Repeorting Service _
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18

this histeory list is -— this hisfory record is
created on the flvy.

As people do things,; the system
will asctually record ail the events that they're
doing. And then finally, it says, Whersin the
user can access the data from the second
context. And I have a slide here -- sorry, not
a slide, but a part of the reference manual that
I'd like to illustrate for this ons.

Yes.

Q. Where are we in the document?
E. 8¢ we're on Chapter 3, Page 3,
Figure 3.26.

So if we expand that., This is the
figure we've seén before, but now 1L vou look at
the very bottem, we're in the history tab. But
if you look over one, two, three left, we ssge
something called Quick View.

and Quick View is an ability to
lcok at Lhat document and read a read-only
version of that documsnt. BSo hereé we have that
lasi part o©f that claim element whiere users can
acocess the data.

I should add that you can also

Page 1513
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1 that -—- iManage leéts vou do more. You can also
2 manage the dovument version. And there's a tab
3 for that or even related documénts or the
4 profile of that document you can dccess.
5 Q. So after all of that, Dr.
3} Greenberg, do you'have an oplnion regarding the
7 Swartz, the iManage pubiicatiocn and how it
8 relates to Claim 1 of the '"761 patent?
g A, Yes, 1 do.
10 0. And what is that?
11 A. That the iMapage reference manual
12 discloses each and every element of Claim 1.
13 Q. Do vou have an opinion regarding
1:4. the iManage deocumentation vis—-a-vis Claim 4 of
15 the '76l patent?
ig A. Yesg, I do. 8o here we sge -- I've
1.7 mentioned this before im talking about Swartz,
1.8 that this adds a relatlonship bhetween the user
19 and at least one of an application data and user
20 environments 1s elearly disclosed in the history
21 table.
22 T've shown you —— we saw the user
23 -— we saw the application data, which is the
24 document name, user environment, things like the
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1 application they're using, and s0 on.

2 ¢. Do you have an epinion regarding

3 claim four?

4 A. Yes.

5 Q. What is your opinicn regarding

6 claim feur and the iManage reference manual?

7 A. That the iManage reference manual

8 discloses claim four.

9 Q. And I'm sorry we have Lo go

10 threough this with such tedium, but. the law makés
11 us do it.

1z Do yvou have an Dpimiaa-regardiag

13 claim seven?

14 Z. Claim deven adds "whers data
15 created in the first context is asscogiated with
16 data created in the second veontext."” We saw

17 that again in the history system, where it was
18 shown as a record of here's what happened at cone
19 step versus ancther versus ancther,
20 S it shows a movement béetween
1 these and thus the relationship.

22 ¢. What is your opinion regarding the
23 iManage reference manual and claim seven?
24 A. That the iManage raferernce manual

I
r
I
(5
Pl
|7
|
|
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diselosss clalm seven,
Q. De you have an opinion regarding
claim nine?
A. Claim riire.
THE COURT: liet me interrupt
pafore wg go te claim nirme. We'll take a bresk

for Tifteen minutes.

¥

ME. KEEFE: Thank wyou, Your Honor,
THE CLERX: ALl rise.

{The Jury exitad the courtroom at

THE COURT: Feel free to step
dowrn .

Mr. Andre.

MR, ANDRE: Your Honcr, based on
counsel representaticn, I Had our expert fly in
last night to be prepared to testify this
mo¥ning, and obvicusly I don't think we'll be
diucky to get this witness off the stand at this
point, s¢ deo I have your permission to send him
home?

THE COURT: Ms. Keefe, how much
ionger do you think this will be?

MS. KEEFE: It all depends on how

Hawkins Reporting Service -
715 Nerth King Streer - Wilmington, Delaware 19801
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20

can get it all done Mondav.

The only thing I

want you to think about, if theé first witness

goes on and off and we gb te late morning, then

you.instruCt e

THE COURT:

Let's talk about this

after we get through the evidence today.

THE CLEEK:
(The jury

3:18 p.m. )

THE CLERK:

THE COURT:

1
]

MS. KEEFE:

gy
3!

h

4

you don't need to put it back.

though.
BY MS. KEEFE:

Q-; ‘Dr:.

All rise.

=ntered the oourtrcom at

Please e ssated.
Walcome back, and
That's fine. Just —-

Thank you,

Greenberg, 1 think riagnt

pefore the break we were going te dive into the

claim nine

Manual.

and apply it to the iManage Reference

&A. That's correct.

2. Do you have an cplnicn regarding

claim nine and 4he iManage Reference Manual?

A.  Yes,

1 do.

Page 1518
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2. What is that opinion?

A, That 1Manage discleses each and
every element of claim nine.

©. Why Is that?

A. If we go through this, we see &
computer—implemented methed of managing data
comprising computer-executable acts, s i1Manage
defines a computer systemn: therefore, it's a
computer—implemented method.

We 'see creating data within the
usér environment of a web-based conputing
dlatform. I believe I've identifisd some paris
of the iManage manual that show it's web based
if we could Bring that up, so here's one part,
which is on ~--

2. Where are we . in the documsnt?

A. Unfortunately it's hidden by this.
Chapter three, page three.

It says "In order to send &
doecument URL 1ink, voub system must include an
iManage worksite web Componénbl server.” So this
illustrates that iManage has web capabilities.
It's a web platform.

Tf we can go on, and there's

715 Nerth King Street - Wilmington, Delaware 12801
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another one where 1f sgys here, on page
seventy-four, it zays you can send a copy of a
document, a link of a document, or DRL link of a
document through e-mail from iManage desk site.
The fact that_you'can gend a URL to a document
alsn savs that iManage must be web based.

©.  Anything else?

A. I belleve there's one more, and
here it says -- in chaptér six, page
fifty-seven, it says in the worksite box, you
can enter the URL for accessing the iManage
warksite in the bagse path field, and rthere's
further things that talk sbcoui sending document
Te URL link or sending folder to URL Link.

G. Was there a figure’ that showed
that in the reference manual?

A. Yes. Well, it doesn't show this.
It shows another capability where we see that
iManage itself, in fadt, has an address bar, and
this 1s where it =says web URL. That's directly
from thélr image, so you can access things from
the web, s0 vet again shows cepabilities of a
webh-based platform,.

Q. What aboub the remaining elements

Page'1520'é
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0% ¢laim nine?
A. Let's take a leook: 8o it
continues in the first paragraph "vig user
interacticn with the user envirsdnment by a user
asing an application.”™ The data, in the form of
at least files and documents,

We'lve seen that before. We're not
talking about user environment. The Colrt has
defined the context to be the same as
envirvonment.

Regardiess of that, the iManage
system, all these contexts dre user environments
wheare users do thelir work,

The nexi &lement says dynamically
gssociating metadata with the data, and we'ug
seen that before, We sdw that in the history
List,

The data and metadata stored on a
storage component or a web-based computing
platform, which is the sams as claim one, but 1t
now Has web-biased computing platicrm.

And we saw that the metadata
includes information related to the user, the

data, the application, and the user environment.

Hawkins Reporting Service _
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1 and again we sSaw that before as part of the

2 history record as well as the doguments that

3 list what iManage can, 4o and there it all is
4 right there.

5 Sp if we can geo on ~--

6 ¢. What about the remaining elements
7 of claim nine?

5] K. Back to ¢laim ninge. SC now we're
9 #t the third element or third paragraph, where
10 it sayvs “tzackihg movement of the user from the

11 user environment of the web-based computing
12 platform td a secoend user environment of the
13 web-based computing platfoxm.”

14 This is all thirigs we've ssen

15 before except that 1t uses diffsrent words,
16 "user envircrment,™ thHat we addressed,

17 "web-based computing plasform”™ that we

18 addressed, so this is all covered.

18 G. ®What azbout the last section?

20 A. Again very similar t¢ what we've
21 seen bhefore,

22 "Dynamically asseociating the

23 stored metadata with an association of
24 the data, the application, and the

Hawkins Reporting Service
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second user envirvonment, wherein the
ugaer employs at least cone of the
applicaticn and the data from the second
user frem the second environment.

And again this is all things we'wve

seen pefore, We saw that in the history record,

TTve shown now you can access information

through thaose tabs on the botton of the histery

windew, I've shown how you dynamically update
the stored metadata as part of this history
recond.

Q. So what is your opinion regarding
claim nine and hew it applizs te the iManage
Raferesnce Manual?

A:  That iManage discloses each and
every element of tlaim nine.

©. Dbo yeu have an opinion regarding
clalm sleven?

A. Yes, T do.

. What is that?

A. That iMamage discloses claim
elavern,

¢. What dees claim eleven add to

olaim nine?

Page 1523
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A, Claim gleven adds "further
conmprising indexing zontent to the user
envircnment stuch that a plurdlity cf
LsErs can access thée content from an
asscciated plurality of user
envirenments.”

Q. Where is that in the iManage

Refererce Mannal?
&, T showsd 3 guoibe previously.

We'll bring it up.againi

When the iManage system describes
itself, it describes itself as having three
distinct entities: A file server, a set of
information tables, or database. And these, by
the way, have indexes to them and then it also
savs a set of index colléctions to the full-text
documents in the library.

Q. Where is this in the iManage

Reference Manual?

Page

it

it

o]

20 A. This is chapter cone, page
21 nineteen. If you look at the bottem, it says
22 these three componeénts work togéther to organize
23 and index your documents, so for emphasis of
z4 that
Hawkins Repeorting Service
715 North Xing Street - Wilmington, Delaware 133801
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¢. With that, what is your @pinian
regarding how the iManage Reference Manual
appiies to glaim eleven?
A. My opinlon is that iManage
discleses what's in claim eleven.
Q. Do you have an opinion regarding

zlaim sixteen and how i1t applies to the iManage

‘Reference Manual?

A. Yes, this is one we haven't seen
before, at least not in my testimony. It's tha
method of ¢laim nine Ffurther comprising
accessing the user envircnment by importable
wirgless device.

2. What doss that mean?

A. Well, 1t essentially means can we
access the -- we can access all the stuff from a

wireless device such as laptop or PDA ox

i
i
1_i.
o

¢. What is your op: . regarding

F

claim zixteen?

A. That iManage discloses claim
Siktesn.

T. How does it do thaio?

E. I brought an identified part in

Hawkins Reporting Service
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the reference manual that talks about iMaHage
portable, and i1f we look at the first paragraph,
it says a portable mede of operatiocn allaws you
to take an iManage desk site document management
svatem on the road with yeu, and it helps vou
synchronize your work with the network.

So this 1s around the year 2000

and -- sorry. 1889, I can't recall the exact

date, but gt that time there was g lot of stuff
about what we called road warricrsg., These are

people who would work in the office and then

would take theilr stuff on the road and acdess

their materials from computers elsewheres, a

portable computer, or wireless laptop computer,
And what iManage hasg in this

disclosure, it says that you ‘can take your stuff

on. the road with you, and you can access -— not

oniy will we let you work disconnected, but if

vou're connected at any time -- and that could
be through your wireless device —— you would be
able to access &1l the information as if vyou
ware wired.

0. Aand where in the iManzage Relerence

Manual are we logking at?

Hawkins Reporting Service
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A. We're on the first page of chapter
eight.

Q. What is your opinion regarding
claim sixteen and the iManage Reference Manual?

. That the iManage Reference Manual
discleses the information in claim sixteen.

Q. Do you have an opinion regarding
claim twenty-one and how it applies tTo the
iManage Refersnce Manual?

A. Yes.,

0. Hnat is that?

A. That the i1Manage discloses what
sach ang svery slement of claim tweanty-one,

. How is that®

A, Again we sge the compuisr-readable
medium for storing computer-exegutable
instruéticns, and this 18 -~ again iManage
Reference Manual describes a compulber systemy
therefore, one skilled in the art would know it
would be on a computer-readable medium for
storing computer-executiable instructions.

And the system manages data and
then it says "creating data related to user

interaction of a user within & user workspace of

N

|
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1 a web-based gomputing platform.™

2 We talked about all this before.

3 The oniy difference is that it%vs a user

4 workspace. IManage gives & place for people to
5 do their work, so by definition it gilves them a
& user workspace, so that's covered.

7 ' The secend elements is dynamically
g zsscelated metadata with the data. We saw that
o] or’ the history system. The datd and metadata
19 stored on the web-bassd computing platform, and
i1 again we talked about &ll this before.
17 The metadata includes information
13 rolated tq.the.user of the user workspacs to the
14 data, to the application, and to the user
15 workspace,. We saw that before in the history
16 record plug the section that describes what the
17 information captured.

18 Q. How about the tracking?

19 A. So we seo tracking movement of the
20 user from the user weorkspace to & sscond user
21 workspace of the web-based computing platform;
22 and again we've seen that this is Jjust now in
23 the' context of a user workspace.
jeti] Do I have to read each and overy
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I cme of these?

2 Q. Unfertunately we have Lo go

3 through each one so we knéw thab each reference

4 applies io every element.

3 E, OQkay.

g Q. What about the dynamic assogiation

) of the data and the applicaticon with the second

g user workspace and the metadata?

9 A. Again we've seen that before. We
10 talked aboul the history record shows the data
11 and the application and the second user
12 workspace, and that's stored as metadata.

13 . Wnat about the user employing the
14 apeplication and data from the second user

15 workspace?

18 A. Again we'vs seen that before. We
17 sdw that we have a history record people can

18 see. They can actually bring up the document,
19 and they have opther means for accessing versions
20 of that document,

21 Q. And finalily, what aboul the

22 iManage Refergnce Manual's discussion of

23 indexing the datas created in the user workspace
24 such that a plurality of differsent users can
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access the data via the metadata from =
corresponding plurality of different user
workspaces?

A, Again we've seen that before in
the previous claim about indexes, so this is
coversad as well.

Q. What is your opinion regarding
claim twenty-orne and the iManage Reference
Manual?

A, That -- that the iMenage Relference
Manual discloses each and every element of the
claim twenty-one.

J. What about claim twentyv-three?

A. Claim twenty-three talks about a
computer-implemented system that facllitates
management ol data. The 1Manage Reference
Manual talked about a computer—implemented
system.,

Q. Does the iManage Reference Manual
Have a computer-implemented ¢ontext component?

A, Yés, it does, and in this cése, it
also says it's of a wep-based server. You can
access things from it wviz the web; therefore,

there has to he a server as wall.
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¢. Dees the iManage Reference Manual
disclose wotkspaces?
AL Yes, 1t dees, and we already spoke
about user workspaces.
Q. What about capturing context data
asseociated with user interacition of g user whilg

irst user werkspace?

Ity
By

in the

A. Yes, it dces, and we talked about.

‘§. What sbout the rest?

A, ALl this was spoken about
previously. It dynamically stores the gontext
dats as metadata on a storage component.

In this case 1t's on & web-based
Servez? which it is, and data is asseclated with
data created in the first usey workspace.

¢. What about the
computer—implemented tracking componsnt of the
web~-based server for fracking change in
information assgciated with a change in zcoess
of the user from the first user workspace to the
second user workspace? Is thal in the 1Manage
Reference Manual?

A. Yeah, it is.

0. ‘What about the rest?
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B. Essentially it's a rewording of
everything I've covered already.

Q. What is your cpinion regarding
claim twenty-three as it applies to theé iManags
Reference Manual priocr art?

A, That iManage covers -- discloses
egch and every element of clalm twenty-thres.

Q.  Almost there.

What about claim twenty-five? Do
you have an opinion on claim twenty-five?

A. Okay. 8o claim 1025 is that the
context comporient capturing relationship date
asgsociated with a relatienship between the first
user workspace and at least one gther user
woerkspagce, and I've already described that, in
that pecple are working, user workspate, and
this is shown as part of the history system,

. Where is that? Here?

A. Yes,

2. And here, for the record, woild be
in figure 3.26; is that vorrect?

K. That's torrect. We s<e that as
part of the user's view of the history.

0. What is veour oplnion regarding
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glaim twenty-five?

A. That the iManage Reference Manual
discloses claim twenty-five.

Q. With respect to clalm thifty-cene,
do you have an opinion?

A, Yes, this claim says that the
storage component stores the data and the
metadata according to at least cone of a
relational or objeét storage methodology, and
we've gseen that before in the description of
what iManage dees. It actually talks about
databases. It talks about tables and things

like this.

@. Where 1s that in reference manual?

4. I believe I identified it.

1f we lcook at this here, there we
see the second one talks about information
tables or databases. We talked about the file
server and source of file. TFiles are objects,
so all that's covered.

Q. If we go bavk to the claiim

language, and why does the mention simply of
tables tell us that we have relaticnal and/or

chject storage methodology?

Page 1533
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A. It said databases before, and it
said a table, so that's a relational database.

Q. What's your cpinion regarding
ciaim thirty-one?

A. That iManage discloses claim
thirty-one.

Q. BAnd finally, claim thirty-twe. Do
you have an opinion regarding thirty-two?

A. Yes, T do.

Q. What is your opinion regarding

claim thirty-two and the iManage Reference

L. IManage discloses claim
thirty—two.
Q. Why is that?

X. Hers we have —— this speaks to the

R

Many2Many functionality of data and iManage &s
dogcument management system. That's what it's
for., As I mentioned at the beginning, it says
so bhousands of users can access millions of
documents and all the information within them.
‘This 1s for multiple people Lo access multipilie
things.

0. What is your opinion regarding
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claim thirty-two vis—a-vis the iManage Reference

Marnual?

T

That the 1Manage Refeérence Manual
discleses what is found in claim thirty-two.

¢. Have you heard of the term
enabling reference or enables prior art?

&. Yes, I hawe.

O, What does that mean?

A. It means that the descripiion is
rich enough that one of crdinary skill in the
art could build a system that has thoese
characteristics.

0. Ap far as the claims of the 76l
patent -- Just have those in mind -- is it your
oplnion that the iManage Reference Manual is an
enabl ing reference?

MR. ANDRE: Objection, Your Honor.
Qutside the scope of this expert's report.

THE COURT: We'll note the
ohjection. You may answer 1f vou have the
guesticn in mind.

THE WITNESS: Can you read back
the question, please, or restate the question.

BY MS. HEEYE:

84
G
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THE COURT:  Objection noted.

THE WITNESS: Except for the
differences —-— except for all ihe disclosures,
the text, the figures are identical, yes.

RY MS. KEEFE:
0. Are there particular features of
the systen disclesed by Hubert in the BEurcpean
patent application and the U,85.7

Let me back up. Are there
features in the Hubert referecnce that are
comparable to the elements of the claims in the
761 patent?

A, Yag, there are,

£,  And using claim one first as an
example, can we walk through the language and
compare it to the Hubert referencs, please.

&. Sure. Here's claim one.

I think what I'd like tec also do
is I have a Powerboint slide that -— 1like with
Swartz, there's a lot of similar lariquage that's
used, sc like in Swartz we saw that they used
similar language.

Well Hubert, it's also the same.

Here's from the 761 patent frem claim one, one
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of the slements.

It says, "dynamically storing the
context information in metadata sssogiated with
the user defined data." The user defined data
and metadata stored on the storage component,
this is what Hubert says. He says certaln
additional data called metadata is stored with
the document,

Metadata is simply data about
datd. Agaln similar words.

If we kaep going, 761 describes
the tracking womponent for tracking a change of
the user from & first context to a second
context . Hubert saye there is also a need for a
systerm and mélthod mandging deocuments which
tracks all ¢f the information abdut what
neppened to a document during its whole
lifetime,

I guess there is a further need
For a system and method of managing documents
that can track a documnehi's path of
distribution, &b by path we're talking about its
movement from environment To environment,

context te context. It's very similar language

Page 1545
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that Hubert uses.

2. Thank you. We now go back and try
to apply the language vou found in Hubert to
“laim one of the 761 patent, please.

A. 8ure. 8o we seée &
c¢mp&ter»implemented, network-based system.
That's what Hubert is describing, thakt it's
netyork based. #Well, 1t's rinning cver the
internel, and we see the first element, =
cotputer-inplemented context component of the
network-hased system for capturing context
information.

Now I've identified places in
Hubert that shows us if we could bring that up,
so here we have page four of Hubert. It talks
about the ~- what's scmething that in part
behaves as o context component. L savs
opticnal tool eighteen is shown in metadocument
ten, and let me find the relevant part to it.

To gontinue in thig embodiment,
teol eightesn is an embedded software program
which generates and Stores processing
infaormation for this, and asscciated metadata

for indexing and retrieving the processing

Page 1546 |
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information, it follows by saying whenever the
metadocument Is acocessed or processed, the tool
generates a plece ¢f processing information and
metadatd to record that fact. 2And this is
exactly what a context component is supposed to
do.

T should mention there's another
embodiment or method where this system, Ilnstead
of being part of The metadecument, is part cf
the sourge or envirconment. Hubert hay several
ways of describing a context component.

Q. What about the remaining elements
of clalm one?

A. Let's take a lock where are we.

Q. We're at dynamically storing the
context irformation.

A. That claim essentially says the
same thing, that information is captured and
stored &s it happens,

Then for the second element, it
talks about a computer-implemented tracking

component for tracking a change of the user from

.

a first context to & secornd context of the

compiiter—-based system.
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End 1've identified a part in the
Hibert that shows this. Ckay. 5S¢ if we go
to —-- let me see here.

Ckay. S¢ at the end of that first
line, it says Source 32 includes a processing
program, If we can highlight that, and which
processes the decument information by cepyving
the document text and storing it in a new
document .. ‘

Biit most importantly, 1f you go to
the, let's gee, the next line. Scrry, skip a
line. And it says a record of the fact that the
meta-document 20 was received at Source 32 49
stored as processing information and processing
information is part of the metadata. go this is
tracking‘iﬁe movenent .

We see that we have this
-prccessiﬂg-pregzam-thai tracks the movement in
this case, the receipt of this document of the
second sourge. 3o there 18 one example of a —-
of a bracking component.

Q. And what about the next portien of
the claim that talks about dynamic updates?

E. Well, ves. As I mentioned before,
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all this is happening on the £lv and stored as
part of the documeni. Be this is also disclosed
Dy Hubert.

Q. And what about the final portioen
wherein the user accesses the data from the
second contaxt?

&, Well, agaln, Hubert is all abhout
we have documents, and pesople should be able to
access that document and dll the information at
any time. This is precisely what Hubert was
trying te do.

¢. 8o what is your opinion regarding
Claim 1 of the 761 patent vis—a-vis the prior
art Hubert patent?y

A. My opinilen 1ls that Hubert
discloges each and every element of Claim 1.

De. you have an epinion regarding

L@

Claim 4 of the '7¢l patent wvis-a-vis the Hubert
patent?

A, Yesy I do.

O. And what is that?

B. So here we —- they add a
relationship hetween tha user and at least cns

of the application data and user environmerk.
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Q. And where is that in Hubert?

A. I believe I've identified here ——
let’s see. BSo if we lock at the second
senterice, 1t says namespaces. 1t says each of
them is, mores or less, dedicated to an
application er a domain.

Se it's talking about this as part
of the meitadata model. Mavhe T should start
from the beginning.

It Says clearly, part of the value
of the metadata model depends on namespaces and
zome of these namespaces are assoclated fo an
application or domain.

| Q. Dr. Greenberg, what is a
namsespacay
A. A namespace 1s a way Lo
essentially uniguely identify & set of data. So
in this case, the name space would say, Here are
things that happen wilthin this application or
within this domain.
S& lategr on it's the last —-- the

secong to last line., It says suppose we want to

encode the identity of the reader, the rating he

oY she gives an associated comment. S0 we ——

Page 1550
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here we see that the system also will capture
Lhe user and that's encugh to satisfy that claim
glemaent.

. BSo what is your epinicon regarding
clains regarding this Claim 47

A. Thalt Hubert discloses Claim 4,

0. Do you have an opinien regarding
Claim 77 |

A, Bure. C(Claim 7 savs wherein data
created in the first context ls associated with
data dreated in the second context.

Now, remember, we talked apout the

meta for -- of the bee carrying pellen from

oadt

place te place. So there's the association.

Tt's capturing -- the meta-document 1s capturing

not only what hHappens in one environment, but

also what's happening betwesn environments as

things are moved arvund betweesn these vontexts.
0. So what is vour opinion regarding

Claim 7 vis-z-vis the Hubert pricr art patent?

A. That Hubert discioses sverything

2. Do you have an cpinlen regarding
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A. Yeah.

Q. And what is that?

A. 8o here we have a
computer-implemented meéthod. 7You know, Hubert
is a computing system, o it discloses that.

We talked -- in the Tirst alement,
now it talks about a user envirconment. You
know,; 1in facht, Hubert uses that term and uses
the term @nvironment. And s0 we have that.

Hubert is a web-based computing

platfort. I've shown you that Hubert says it

@

runs over rthe internagt. And I believe I have
few other places.
Do I7 1 can't remember.
Lat me sSase.
Q. So what are we seeling here in
Paragraph 97
A, I =- this isn't =~ T gon't think
this ls the right one.
. But Hubert 1s a system that works
cver the interrnel; is that right?
5. ‘That's correct.
0. And so is that really 2ll you need

to establish that element?
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1 A. Well, it's not all you need. Tt

2 certainly is one of gkilled in the art would

3 kriow that: And T believe there's later

4 references I have that talk about it working

5 over at the —-- over the web. So...

6 . What zbout the next element i

7 Claim 97

g B, Okay., So we Have dynamicallvy

] associating metadata with the data. We saw that
10 Hubert had stored on the storage component. We
1l gaw that.

12 We saw information related to the
13 user, tThe data, Lhe appiicatl@n and the user

14 snvironméent. I1've actudlly covered that

15 already.

16 We zaw this tracking of movement

17 and we have - and that's already been

18 discussed. &And we algo saw the dynamic updating
19 stored metadata with all the other parts of that
20 slement.
21 0. And what about the last portion of
22 the user emploving at least one of the
23 applicatian and the data frem the secend

74 anvironment?
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A, Yes, Well, this -- again, this is
the whole point of the system that as you —— you
can access yeur decument at any time and see
what's happeried to it. So cleatly this is what
Hubert wag all about.

Q. So whalb is your opinion regarding
Claim 92 and the Hubert prior art patent?

A. That —— that Hubert discloses gach
and every glement of Claim 9.

¢, Do you have an opinion regarding
Claim 117

A. ©QOkay. Let's iake a look.

So this is the ons that talks
aboul indexing the content of the user
envigonment .

0. Does Hubert disclose indeking?

K. Yes, e does.

0. Where is that?

A, B¢ here we see in —— 1f you look
at the end of the second line or it's -- well,

there it says informaticn pertaining Lo cach

preocessing step is stored with the document
aleng with metadata for indewxing and retrieving

the processing infermation,
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O, 8o do you have an opinion

regarding Claim 11 vis-a-vis Lhe Hubert patent?

A. Yes, I do.
Q. And what is that opinion?
A. That Hubert discloses Claim 11.

Q. Do you have an oplnion regarding
Claim Z17

A, Yes, I do.

0, And what is that?

So. that Hubert discloses each and

:m.

every element of Claim 21.

Q. Why is that?

A. Well, let's look at this again.
Hubert discloses a competlng system.

So one skilled in the art would
kriow that's on the compuber readabls medium.
WHe've pretity well seen everyithing in the first
element with the exception that we're talking
dabhout a user workspace, And again, we're
talking about a mata- document.

This is a place where psople ars
supposed to do their werk. So, by definition,
this 1is & user-workspace«

The second slement ftalks spout
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dymamically associating metadata with the data.
We'tve seen that.

That's stored on web-based

]

somputing platform. We talked about thig, This
is on the internet. It's stored,

Q. What about the tracking of the
movenent of the user from a first user workspace
to a sscond user workspace?

A, Yes. HWe've alresady seen that
where, in fact, in Figure 2 you sSaw hdw it
actually Tracks the movement of a person from
one source or environment, wnich is also their
user workspace. 2And it's over the internet. 5o
it's a web-based computing platform.

Q. And we can remember Hubert best
pecause o6f the little bumble bee; is that right?

A. Yeah., That's a whole tracking of
the movement thing. This whele idea of
pollenization, if you think of this little bee
going from flowar to flower to flower, wihiich in

this case would be user workspace collecting

stuff that's happened_in each place and bringing

it to the next one and leaving it behind and

taking some more stuff that's happening and then

Page 1556
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going onte the next. That's the knowledge
that'’s being captured.

8. And what abouf the dynamic
association of the data arnd the applicaticn Wwith
the second user workspice in the metadatsa?

A. Yeah. So that's -- well, we saw
that this is -— we've actually covered zlil of
that before and we've -— T've alsc describesd how
the person should be akle te access all that
from any context, It's the whole point of
Hubert.

0. And the last element of indexing?

&. That's essentially a remix of what
I discussed previously. 1've shown you the
index in regard te this dees do indexing arnd
it¥s just been remixed into here. I think I

covered that in Claim 11.

G. Yes,
A. VYes.

2. 3u whal ls your opinleon regarding
Claim 217

Ao That Hubert discloses edch and
every element of Claim Z1.

¢. T'm sorry. We're almost there.

Page
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1 What abour Claim 237 Do you have : 3
2 an opinion there? |
3 B, Yes, I do.
4 Q. And what is that?
5 A. That Hubert ciscloses gach and
6 every element of Claim 23.
7 ¢. And why?
3 AL Sp riow we're talking about a
9 computer-implemented system. Agaln, this is
10 back to the same thing. Hubert's talking about
11 a computer system.
12 We now see a compubter—implemented é é
13 context component of a web-based server. The
14 fact that you can acecess fhis information. over
15 the internet would make i1t @ web-baseod server.
16 We saw the fTirst user worksbace
17 vefore. In fact, we saw all of this., 2All ¢f
18 this was essentially cevered on the previous
19 screens oh my discugsicn. We saw capturing of
20 context data associated with user interaction.
21 We saw dynamically storlng the
27 context data as metadata on a storage. We saw
23 metadata being dynamically asscciated with data
z4 created in the first user workspace.,
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9 between these User workspaces.
190 Q. And so what is your spinion
Tl regarding Claim 23 vis—a-vis the prior art
1z Hubert patent?
i3 &. That Hubert discloses sach and
14 every element of Claim 23.
15 Q. Do you mave an opinion on Claim
16 257
17 A. Let's take a lock. S0 here wé're
i8 talking abouk & relationship capluring a
! ralationship between the first user workspage
20 and at least one elther user workspace. And 1've
21 actually addressed this before.
22 But rememtrer thai bées with the
23 pollen. This is essentially —— it is capturing
pE their relaticnship, in this case, in the

0. And does Hubsrt also disclose the
computer-implemented tracking component?

A. Yes, 1t doegs; in much the came
sams ‘way that I gald before. Remegmber the bew
with its pellen.

There's a track component, that
processing part of the system that tracks the

change information associated with 4 User moving

Page 1

Hawkins Reporting Service

715 North King Street - Wilmington, Delaware 19801




Case 1:08-cv-00862-LPS Document 627-28 Filed 08/25/10 Page 45 of 52

o

meta-document itself.

0. And so what is your cpinion
regarding Gilaim 257

Z. That Hubert disclosés Claim 25.

Q. Only two moreé. 5S¢ whabt about
Claim 31, do you have an opinion?
A. Sure. 3o here it says the storage

compenent stores the data and the metadata

aceording to at leéedst one of a relational and an

object storidge methodology.
@. And doegs Hubert disclose that?
A. Yesg, ne does.
0. Where doss he do Lhat?

A, I have & call out hare. Here we

see emerging technology such as RDT metadata and

DOM, document. shject model, will readily enable
implementation of meta-docunents.

I should mention that RBF is a
standard that's developed for the web. Sc
again, 1t's, you know, another argument about
all this being web-based platforn, web-based
systen.

2. So what is your opinion regarding

Claim 317

Hawkins Reperting Service
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E. 'That Hubert discloses Claim 31.

Q. BAnd finally, do you have an
opinicn regarding Clalim 327

A. Yes, I do.

Q. And what ig that?

A. That Hubert discloses Claim 32.

G. And why is that?

50 this goes back to the

e

many-to-many functionality. &And agsin, Hubert
was all about how can people acecess information
about these documents?

And this 1s -- you know, goes to
the heart of the Dubert system. It's all about
multipie.§e¢pLe.a¢cesging information.

He even uses TChe example of people
trying to dccess ratings that pecople may give on
documents. So it's all about finding what's
happened.

$. And so what is your oginion
regarding Claim 32 vis-a-vis the prior art
Hubert patent?

A, That Hubert discloses whdt's 1In

Q. Could you please pull back up the

Page 1561 |
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L. That's right, I'm one of the
inventors of that patenht.

M3. KOBIALKA: GCkay. At this
time, Your Hénor, 1'd lLike to tender Cr.
Herkisleb as an expert in computer science for
Hig cpinions.

MS. KEEFE: HNo objection.

THE COURT Ms. Keefe. Okay.

BY ME. KOBIALKA:

©. wWhat is your opinion with respect
to whether or not the provisional application
diseloses all the elements of the asserted
claims of the '761 pateni?

A. That —-— my opinion is that the
provisional application does disclose all of the
elemants &f the dssérted ¢laims of the '761
patent.

¢. We'll go through that in more
detail. What 18 your'epinion with respect to
whether the asserbted claims of the '761 patent
iz valid in light of the prior &rt that Dr.
Greenbeérg relied upon?

L. All right. My opinion is all

those claims are valid in light of the prior art

Hawkins Reporting Service _
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that is in Dr. Greenberg's repori.

G. What information did you review in
order te ceme to your opinien?

L. Well, T reviewed Dr. Breenbgrg's
report and all of the citatlons or &1l of the
references cited In his report.

I reviewed the '761 patent. I
reviewed the claim construction corder. I
reviewed the prosecution history of the paterni.

And I think that completes tha
list.

0. And you reviewed the provisional
applicaticn?

A. Of courss, I did review the
srovisicnal appllication.

Q. For all of vour eanalysis, did you
understdand that you needed t@-idéntifyiwha
constitutes ome of ordinary skill im the art as
it relates to the '761 patent?

A. Yes, I didg.

Q. Who would that person be?

A. Well, it might be one of ordinary

skill in the art would be somecne with a

bachelor's degree in computer sclence or related

Hawkins Repornting Service
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field, and/or perhaps several vyears of
axperieance.

. And would somechne with let's say
Master's degree in conmputer science fit within
the scope of one of ordinary skill in the art?

A. Sure. 1 think so.

I mean, it's increasingly common
for developers in industrial settings to have
bachelor's degree. So 1 don't think that would
pe grusnal.,

Q. And as you get more advanced in
degrses, is it typical to specialize in a
cartain area’?

A. Yeah. I think by the tine someocone
is stidying for Ph.D., the things that the
pErson is studying foxr are eéxtremely narrow and
aren't typlcally all that helpful in real world
in building things like web applications.

So 1 think a Bachelor's degree or

higher would be —- people in thal category would
e falrly eqguivalent when it copes to bullding
applications 1iké this.

$. Did yeu do all your arialysis for

the opinions that vou're going te provide today

Hawkins Reporting Service
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from the perspective of one of ordinary skill in

the art at the time 0f thHe 'T7€1 patent

invention?
A. Yes, I did,
So let's turn to the provisional

2.

application.
A, Okay.

Yol can maybe show that up on the
Be you -~ this is PTX 3. Do Vyou

scroen hera,

8
10 recognize that decument?
11 E. I dao.
12 O. And on the face ¢f it, do you see
where tha inventors are listed?
Michael McKibbepn and

13
., Yes, I do.

14
15 Jellf Lamb.
16 C. And are those the same inventors
listed on the "761 pacent?
rhey are,

17
A, Yes,
if we turn t¢ the face of the

18 A.
¢. Now,
maybe we can enlarge for the jury
well as ——

iisted as

"761 patent,

24
where the inventors are
all of that information.

ves,
Thank vou.
the inventors

And do vou see where

24
Hawkins Reporting Service S
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are listed on the '761 patent?

A. I do. Yes.

C. Does the '7el patent identify the
provisional application on the cover?

F. Yeah. I believe that's down on
Line 60 provisional application, which is the
line that you're referring to.

2. And based on your review of the
provisional applicaticon, does it disclose all cof
the gsgerted elements or a1l of the elemerits of
the asserted claims of the '761 patent?

A. Yes. In my opinion, it discloses
21l of the elements of all the ¢laims.

. 1Is it based eon anything other than
it's jJust a review of the provisional
application?

A. Yes. Actuaily,-f have two things
that I did to sort of answer that guestion. One
was to review the provisicnal application.

And based upon that, [ reached the
gpinion that 1t discloses everything that the
'761 patent does. So in a way that allows
somecre t¢ make and use the invention. Rut te

test that, I took another step and I identified

Page 1743
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somecne whe is sort of ordinary sgkiil in the art
that was z fellow named Marcello Caltaldo, who's
a post-doc in my regearch lab.

And I gave him the provisional
application and asked him to, you know, build a
web application that, you know, that emboedies
this technology.

2. And was he able Yo do that?

A. Yes, hHe was. And he provided ==
there's anéther document here that has been
added into evidence.

O, Sure, I believe that is PTX 1125.
That's provided in the kinders.

A. Okay.

G. Tf we cad show that on the soréen.
is this what you'reé referring to Dr. Caltaldo
nad provided?

A. TYes, that's it. That’'s what he
provided to me as a result of my reguest.

C. And we're just locking at the
front page. Are theéere more pages behind that?

A. Yes, there's actually seven ox
eight, siz or sevyen more pages of source code.

That's -- the document here c¢onsists of source

o Hawkins Reporting Service -
715 North Hing Stregt - Wilmingtor, Delaware 15801
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code like this,

Q. And if we could turn back to the
front page. Okay. Can you explain what this
is, especially in connection with the refersnce
to a gensric applicaticn skeleton?

A. Yes, that does sound rather odd,
deesn't 1L? The idea is that is to creste sort
of dust kind of & simple applicaticn thatb
embodies this technology.

S0 something that would allow you
+o -— that would provide context that would
associate applications and data with those
contexts would allow a user, you know, to move
from one context or work space to ancther, to
track those movements. Sc¢ to basicaiiyﬁ you
know, do the things that the provisional
application described,

Q. Is your understanding that alil
Marcella Caltaldo had used was the provisional
appligaticn in bulldling this particular
dpplication?

A. Yes. That's all T provided to
him.

And I asked him later and . he said

Hawkins Reporting Service
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that was the only thing that he had used in
producing this document.

. TIf we turn to the séecond page of
Exhibits 1125 and we see Chis code.

A, Mm-lmmo.

Q. Just generally, what is this kind

of code? Can you just walk us through it and

Jt

explain what's included in 11757
A. Bo what we're logking at here is

the first -- it'as two main parcs.

at the tfop, is called WebApp. 8o what this code

is doing is kind of setting up a collecticn of

workspacss and showing a relationship among

then,

It has z functiomality that would
zllow & user to select from menus Lo selech, you
know, a particular web or collection of
workspaces to select a webslice, which 1s
angther way of creating a ceollection of
Wworkspaces in #ort ol a workflow arrangemenl.

And so select a particular
warkspace within that. So that's kind of what

the [irst part does here. It allows the user to

Hawkins Reporting Service
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construct something like that.

Then 1if we move ahead, there's a
second part where théré's the word board at the
top Class: Board. And ‘I think it's oh Pags & a
ittle farther,

No. It's back. There we go.

And what this is doing 1s, you
know, sethting up a workspace, And s0 we sse
hers that it has assoclated with 1t data items,
So that would be -- you know, could be any sort
of date, photos, documents, whatevex.

Zpplications are associated with
it and users are assoclated with the workspace.
And also, 1f we screll further down, we can gee
that you could access thé boards of the
workspactes that are part of the workflow.

and zs we go on, we'll see that it
glse ~- T think it's on the next page. Makes
available to -~ yeah, at the top here.

0. And tust for the record, you're
referring to Pdge 7 of this document?

A. Ok, I'm sorry. Actually 1 think
it begins on the previous page, but rather than

worryling gbout it, let me just describe how you

Hawkins Reporiing Servige -
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This is showing yol how ——
different workspacg furictichalities in Che
Weblpp are provided.

But it also shows that ds .a ussar

moves from one workspace to ancther, it

continues to make all of the items from the
pravious werkspace available fo that user. And
if the usser moves Lo anoitler workspace and
accesses some of that the data o applications,
thern it updates metadata reflecting that move
from oné workspacs re anothern.

©. When you are using the word

workspaces, can you just explalin what vou mean by

that?

B. So workspdce on my tutcdrial, if
vou recall, I described the workspace kind of
like an analegy of somebody working on the desk.
hey have a calender, stapler, whatever the
things that are that you need;, the tools, wyou

know, to do work collected on ong place. A

workspace is like that, you knmow, kut on the

SOregh.

So you have the things that you

Hawkins Reporting Service -
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need to do scmething. You have applications.
You have all kinds of data documenis you could
-— pictures you can uplecad.

You have all that kirnd of in ons
place. &And so that's what's asscociated with

that sre, you know, those typss ol data, things

that vou've uploaded and the applications that

wou use and your identity,

So that's basically what a

workspace is.

¢. I noticed that in the provisicnal,
you have text and code and then the i1ssued
patent has diagrams.

AL Right.

©. What provides more detail for
somecne 11lke yourself to make and build the
invention of the '761 patent?

A, Well, the.diagrams are helpful,
put the ocede is actually much more helpful for
one skilled in the art., I[f I could use an
analogy, it's as if you have a cockbook where
you have some recipes and a bunch of pictures of
sauteing and whipping up egg whites and sco on.

And those pictures are helpful, but for someohe

_ ) Hawkins Reporting Bervice |
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skilled in the art, you could just say, for
examplé, this 1s classi¢ French cuisine &nd that
communicates a great deal of informaltion to
someone about how te go about making this
recips.

Q. In your opinion, does it matter
whather the provisionel is sherter in l@ngth

than the actual issued patent which is the '761

patemnt

i

r .
a3}

A, MNo. Bource code is a very sort of-
demse way of conveying information. The
diagrams take up, 'you know, much more spdoe,
unfertunately, and so T think there's 20 scome
diagrams,

S0 you Just kind of expect that
the '76]1 patent with many diagrams would beé niuch
longer.

Q. Okay. 8o let's dive into the
patent now, so let's take a look at Claims 1, 4
and 7 o--

A, A1l right.

0. -— onceée we have it up here on the
screen, Lel's see if we can shorthand some of

the cladim language, so when we take a look at
pec] = ,

Hawking Reporting Service
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Claim 1 and after the computer-implemented
network-based system that facilitatds management
of dats, we have the: nexit paragraph thet starts
a computer-implemented context ceomponent of the
network=based system.

And it continues all the way down
past a couple commas and ends with the user
defined data and metadata stored on a storage
cemponent ©f the network-based system, And do
vou sse that?

&. Yes, T do.

0. Can I call that the context
component of Claim 17 Are we talking abouib the
same thing?

B. Yes. Qkay.

O, And then If we turn to the next
element, which starts a computer—implemented
tracking compenent and it continues all the way
through the end of the ¢iaim or the —-— yes, the
end of the glaim whers it saye wheérein the user
gocoesses the data from the second czontext.

You'll understand whenm I say
tracking component of Cilaim 1, I'm referring to

all of that.

Hawkins Reporting Service _
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A. Dkay. Good.

Q. €ould you just generally and
briefly describe what your understanding of what
Clzim 1 covers?

A. All right. 5o what you called the
context component, we have to go back teo the
claim censtruction order to undersiand what's
meant by context here.

And the claim construction order
says that a context 1s environment. 3o an
environment is, you know, what I've been calling
a workspace. It i1s a place that has == you
know, lets a user do soms work, contains the
things that the user needs to do something.

So what the first elerent is
saying is that the '761 invertion hds & cortext
componient, so 1t has that kind of a workspace.
And one of the things that it does is o use
that context data to sort of update.metadata

every time vou use or upload something te your

So by uploading something, the
context component will asttach some -- will use

that centext information to update vour

Hawkins Reporting Service _
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metadata.

8¢ the second slement iz a
tracking compornent. Again, this sorb of keeps
track of a2 user moving from one werkspace to
another, if you will.

Arnd what this element says that
when a user works —-- moves from one workspace to
another, and then accesses from the second
workspace, accesses data that was uploaded intoe
the first workspace; it updates the metadata
with that tracking information ahoul that
action.

¢. Why don't we Turn ta the
provisiomal.apglicatiOn PTX 3.

E. Okay.

@+ And see where thesé glements are
described. Now, does the entire provisicnal
appiicatien inform vour Qpiniom that each of the
alements of the asserted claims are disciossd in
the provislonal?

A. Yes. Reading this as a whole, It
-- well, it"s responsible for my opinicn that it
does disclose gll the slements.

Q. So right now we'll just go through

Hawkins Reporting Service
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a few examples of that. Does that sound right?
B Yag.,
Q. Okay. So if we take a look at the
summary of the invention here, I believe it's
Paragraph 16&.

Would you please explain what this

tells you and how it relates to the c¢laims of

the '761 patent?

A, Qkay. As you can see, it says
that the tocl automatically stores contextual
information relating to an item of communication

and utilizes that contextual —— T believe the

words information ig missing from performance of

monmunication tagks.

8¢ that tells ma thal it's storing

this centextual information and using it later.
S0 it's stored in scme permanent kind of form.

Q. And is there anything in the code
that's alsg helpful with respect to the context
component .element of Claim 172

A. I think there are a coupls of
things that are helpful.

Q. If yeou turn to the first page of

the code, I think it will ——

Hawking Reporting Service B
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A. Right. A1l right.

So-1f you lock at thése import
statements; Ctheése import statements represent
takifig code that's, You know, common code class
iibraries, code that exists scrt of outside and
imports them into this application.

So this is very common in most
programming languages. You have certain —-—
certain kind of sort of beiler plate codes.
Things ars used all the twime over and cover and
over again.

And usually you just take those

common. things and import them for use in your

own application. Now, what's interesting is

that by looking at the kinds of things that get
imported here, you Kknow, you can get a pretty
good idea of some of the things that the
application is deing.

So 1f we lock at the fourth and
fifth lines whexe it says import <em, you know,
persist and persist.vbsf. So that tells us that
there's some form of persistent storage here.

And vbsf, in particalar, is a

middleware package that makes 1t easier to store

Hawkins Reporting Sérvicde
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things in a relational database when yoU're
using cbject-criented larguage. So to sort of
hopefully néet confise you with the téchnology,
this is all written in object-crignted style, a
particular style of programming.

And yet, apparently they're going
to nge a relational database to store their
permanent data. And the only reason you would
nhave vhsf around ig bedause you want to do that.
You want to use -- store things in a relaticnal
data.

¢ that's saying that there's some
permapnent kind of storage and it's in a
relational database. I1f you look down at the
very last dmport statement, it talks about
séssion state.

Session state, again is & common
term. And session state sort of captures --
remembet we talked about session, that veu might
tog into your, you know, website, Ior example,
and start a session, authenticate it, then do a
punch of things. #&nd then you end the session.

Well, somewhere you have to store

this information that, Gee, this parscon is

Hawkins Reporting Service N
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logged in, and they're now cn this page. And
they're now going to another page.

Tt's kind of temporary storage
kind of tracking what a user is doing in that
sessien and when the session is over. Sc this
telis you that that kind of information is gging
o be stored and it's going to be stored in this
type of analogy.

Q. Maybe we can turn te another place
in the code. I belisve it has the Bates Number
LTI 7376.

A, Mm—ham.

Q. Therels a line; add new
relaticnships. If vou could blow that section
0 .

Thank vou.

A. Right. This is showing us that
informatien like -- it talks about —- see where
it hasg group key field; for exanmple. There's
lots of places in here where he's talking about
keys. That sort of tells you that something is
being stored in a relaticnal database.

8o this is storing basically

relations between workspaces and informaticn

_ Hawkins Reporting Service -
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about what's in a workspace in the database in
permanent form.

So this is where it is using the
centext information to update the metadata.

Q. Okay. Do you need a pointaer?

Would that be helpful?

A, ©h, vyou kxnow what, I have ane
right here,

0. Okay,

Ao I just forgeot about it. Yeah,

So as 1 was saying, the various
places it talks about. key, and key fields. That
is indicative of saving something in a
relaticnal database.

And so what this is saying, to
reéiterate, is that it's saying that things like
the users that are associated with the workspace
and relations of between workspaces are all
being stored in this permanent kind of storagde
in & relaticnal database. So that represents Lo
me using context informatisn Lo update the
metadata.

Q. Can vou give me some examples?

Well, so what wa've: just talkeéed about, doss that

pags 1758
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realiy-reiate'to_the context compenent of Claim

. Yaés, that relates to the conté¥t
Component .

Q. Can we turn Lo some examples that
relate to the tracking component of Claim 17

A. Sure, Let me get another.

G. 8o we start with the description
of embodimeénts here in the patent. And I
believe Paragraph 22.

A. Right.

&. Could you please explain here what
this provides to one of ordinary skill in the
art?

ZA. Right. So it says here towards
thée end, as users creats and change their
contexts, the files and applications
automatically follow, dynamically capturing
those shifts in context.

8o this signals £o me that the -
when the user changes context access data from
ohher contexts; that that information is
recoided.

o. Ckay. And I believe there's one

Hawkins Reporting Serwice 7
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other place in the text, if we go to the example

which starts on -- well, it's on LTI 747, the
last parsgraph.

If you can enlarge 1f. Dr.
Herksleb, ¢ould you please explain what this
tells you?

A. Sure. So this is talking about
how the system decides what content helongs
where in the system. And so it says loeatien
may be determined by detecting changes in
stzucture, detecting temporary location and.
using a routing algorithm before and after the
charige te adjust the affect of the locatipgn of
the affected comntent.,

2o what this 1s saying, the
content that is asstciated with the board is
stored in metadata. And that when using a
routing algorithm, which they call a webslice,
there's sort. of dynamically assoclating the
content with each of the werkspacés. And,
adgain, that the lodation ¢f a content relative
to the workspaces is what's captured in
metadata. Thalt's done by tracking Iinformation

that follows users from workspace to workspace.

Hawkins Reporting Service
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¢. And are there places in the code
that we can look to that help you understand
that there's a tracking component of Claim 1
found in this provisional application?

A, Yes.

C. Maybe we can turn to the first
page oF the code there in PTX 3.

A, Well, agsin, this is sust
reminding you that we have sesslon state, whith
iy kind of a temporary storage about the
session, and we have up here vbsf, which is
storing things in a relational database. That
would be where mefadsata would be stored. 1t's
relatively permanent,

And then we have andther location

0. Right., I believe it's on LTI 757.
I think the section that started
add new relationships, 1f yeu could -- sub-~form
-— 1f you could blow that up.
Thank yeu.
A. Mm-hmm. So here 1t's showing
adding'relationships;beﬁween a workspace and

sontent, agadin, showing that that's done with,

- Hawkins Reporting Service
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you knew, using the relaticnal database. So
this is, again, iliustrating how; you know, theé
tracking component updates & workspace.

Q. So, in your opinion, are all the

elements of Claim 1 disclosed in the provisional

A, I think zall the elements of Claim
1 are disclosed here.

Q. ﬁnd-thatfs based on the eéntire
disclosure, not just limited to these examples;
i that zight?

A. Right. So to sort of describe how
to look at this, the te=l sort of describes
what, vyou know, déescribes the discleosure. When
we look at sourkte code what we're Seeing is
hirts about how somecne would attually make and
use this,

Right. 8o the scurce code that's
disclosed here 1s noi a complete implementation
ocf evervthing described in the text. That would
e much lardger.

8o what the source code is doing
ig Just disclosing encugh information about how

this is intended to werk, that one of ordinary

Hawkins Reporting Service _
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skill could then use this Lo actually make
something.

30 1t's rnot the case that the
source code is 4 ceomplete implementation. It's
not intended as that.

It's dust mere information for
somecng trying fo make and use this invention.

O, Okay. Lef's turn to Claim 4 and

il

A.  Okay.

Q. And if we could take a look at
Claims 4 and 7, is it vour understanding that
these are dependent clalms on Claim 17

A. Right.

0. Arnd so iz it your opinlion that the
additional elément found in Claim 4 is disclesed
iri the provisional application?

A, Yes, it is. The additiconal
element here is saying a little bit about what
the context information has to include. Right.

It has te indclude & relationship
between a user and at least one of the
application, application data and user

environment. So that's an additieon.

Hawking Reporting Ssrvice
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Q. Why den't you briefly describe
Claim 7 and then we will g& to the provisionalr?

Ay Okay. 8¢ a tlaim -~ what Claim 7
ji& saying that the data created in one context
is associated with data created in the second
context. That's what's new about that.

Q. Okay. ALl right.

If we could turn to PTX 3 and go

tio LTI 743, the first paragraph.

A. Mm-hmm.

oF What does this tell you in terms
of as it relates to Claim 47

A. Yeah. This —— 30 this is
basically almosat the same language at Claim 4
neye. It relates to nmew structures ahd methods
for creating relationships between users
applications and files and folders, which is
essentially what 1t said in Claim 4.

0. And if we could take a lopk at
where in this application we refer to Clainm 7.
I believe we Yan turn to LTT 749,

A, Mm-hmm.

¢. And if you could just blow up that
page there. There you go.

Hawkins Reporting Besrvioe
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A. Great. Beo remember this claim has
to deo with creating asscociaticns between
workspaces. So the locatien of content may be
determined by detecting changes in structure,
detecting the temporary legcation to the content
of the poards in the routing of algorithms
before and after the cliange and adiusting the
lovation of the affected content as part of the
charge in structure.

A1l of that is a lot of language.

That's & little bit difficult to decipher. But
it's basically saying that there is this routing
algerithm that associates different workspacdes
by wirtue of saying that theyv are the locations
for seme_§articulaz content.

11 right. So the routing
algorithm creates a 1ink between the workspace
and savys, Here are (he workspaceéd where this
content helongs.

@. 1s it your cpinion then that
Claiig 4 and 7 are fully disclosed in the
provisional application?

A Yes. I£'s my opinicn that they're
fully disclosed.

1

7

65
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Q. ILet's turn now to Claim 9, 11 ahd

6, And actually there wg& go.
So I'm going to brezk these claims

Up,; S0 we den't have to read the entire glaim
elemeht every time.

A. Ckay.

0. When we refer to -— well, so
logking at Claim 9, we have a
computrer—implemernted method of managing data and
then the first element has creating data within
a user environment. Continues on after the
colon, the data in the form of at least files
and documents.

Do you see that after tie comma?

Q. And thes that will bé Element 1 of
Claim 9.

The next element will start
dynamically associating metadata with the data.
Ang it continues on te include Iinformation
related to the dser, the data; the application
and the user envirenmant.

Can I refer to that a&s Element 2

of Claim ——

Hawkins Reporting Service _
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A. Sure.
o = 972
Okay. &nd if I put element che
and two together, webld it be easier to just
refar to that as the gontext componsnt --

A. Yeah. That's very much like the

description of the ceontext gomponent in Claim 1.

. —-- or how would you do that?

80 we coluld refer to it either way
and we'll be talking about the same thing when
we refer to Claim 9; right?

A, Right.

@. And then the remainder of the
claim has this element three that starts
tracking movement of the user and centinues on,

Znd then the next element, which

is four, starts dynamically updating the stored

metadats all the way through the end of the
alaim. Do you see that?

A Mm—hrar.  ¥es.

Q. &nd those can be elements three
and four of Claim 9. Is that ckay?

A, Yes. Yes.

¢. And can we refer to that also as

Fage 1767
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the tracking component of Claim 37

A. Yes. I believe that those
together describe the tracking compeonegnt.

. Hoew is Claim 2 different than
Claim 172

&, Well, Claim 9 adds z few new
things. B350 it intreduces language of user
environment instead of context aeans the same
thing.

It talks about web-bdsed computing
platform. That's one of the major differences
is that this reguires something that's web based
and is a platform for user interacticn.

3o that's the main diffsrence in
the context component. And I think that's the
same down here, just a web-based kind of big
difference between this and Claim 1.

@. And 1% continues throughout Claim
g, this web based -—

4. Down Lo Claim 8. So web based
here in part of the description is the tracking
component as well.

g. Is it your copinicn that all the

pleaments of Clasim 9 are disclesed in the

Hawkins Reporting Sgrvice
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provisional application? :
A. Yes, that's my opinion. They're
11 disclosed.
Q. Okay. Let’s take a look at the
provisional application. It's PTX 3,

And well, for all the reasons
you'vae already testified about; does that
suppoert your opinion that all the eléments of
Claim 9 arée fully disglosed in the provisional?

A. Right. So the discussion we had
hafore about the context comporent gnd the
tracking component that all, you know, applies
here,

The thing that 1ls the additional
eglement for Claim 1%, that it's wely based.

Q.  Okay.

A. 8o we nesd to look for semething
new Lo suppert that.

0. Can we turn to the code at LTI

tah7

A. That's 44. Fifty-six.

There we go.

Hawkins Reporting Service
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0. And then 1%t goss on to 5772

A: Right. If we look at where it

starts, let's see, at the bottom public form,

get form on 746. So vou see discussivn here of
forms.

You -see discussion ¢f, on the nex
page, ©of sub-forms and pages, concrete pages and
50 OnL.

This is all language that

describeg creating web pages. So by form, Lhey

mean this form. Form is an area within a web
page. So the codes here reveal that this is, in
fact, a web-based system.

Q. Why dor't we turn to then Claims
il and 16. Is it vour understanding that Claims
11 and 16 are deperndent on Claim 97

B. Yes. That's my understanding.

©. What is the addition that's added
te Claim 11 and then 167

Z. 3Sgo Claim 9 adds indexing the
content to user environment, 8o with that ons,
more than one usér Lo user access environment.

Q. End how about Claim 167

-

A. So Claim 186 talks mainly -~ the

Hawkins Reporting Service
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1 additien is this, that you can aeccgess this from
2 a portable wireless device.
3 Q. And do you have an copinion as Lo
4 whether or ot Claims 11 ang le are fully
5 disclosed in the provisicnal application?
& A. ¥es. 1 think they are fully
7 disclosed. :
8 Q. Okay. Let's take a lock at the |
G provisional PTX 2. 1f we c<an take a look at LTI
10 747, T bhelieve, Paragraph 22.
i Ao 85 -
12 Q. And can vou explain hew this
13 relates to your copinion with respect to Claim
14 117
15 A, Ckay. 8o this sort of shows that
16 multiple users are intended to be able to acdess
17 files. So they create changes in conbext files
14 and applications, automatically following
19 dynamically capturing those shifts in contexb.
24 30, YOu Know, users are supbosed
T to be ahle to accéss their files from multiple
22 context or environments, which is part of Claim
273 1. Be I think we can continue on te the next
&4 reference relevant to Claim 11, which -- is so I

Hawkins Reporting Service
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wasg thinking again of the code where it talks
about the codes that we looked at kefore that it
talks about keys. 1"1ll find it here in a
second.

S0, for example, on LTI 758, the
top half of the page. %o, again, this just kingd
of shows this discussieon of these key and key
fields and go on that the data are intended to
be stored, See the keys dnd it's in a
relatienal database.

And if you had any sort of &
sizeable relational database, you would prefer

-~

that. Index is -- I think of a lititle

Ford
e}
o8
o
e
Ih
o
b

|
|
o
g
r
ny
o

index of the back of thé bogk that's
sort of for e¢ach major entry, it fells yon where
that word can ke found.

So this is just referring to an
index that Lhe computer can use to logate
content. S it creates basically an index.

And if vou're using a relational
database and storing lots and lots eof
infermation, you would naturally need an index
to find it. Going through, going through every

item and order would be way too glow.

Page 1772 |

- Hawkins Reporting Servige

715 Nerth King Street - Wilmington, Delaware 19801




Case 1:08-cv-00862-LPS Document 627-29 Filed 08/25/10 Page 31 of 52

.

o

b

oed

Page 1773

C. OQkay. So let's turn o Claim 16
which has the other elément of a portable
witeless device.

A,  Okav.

¢G. In the provisicnal application,
can you glve us an sxample of where a
provisional application, one of ordinary skill
in the art would understand that that is
disdlosed in the provisional application?

A. Sure. [ think vwe go to.

2a3e,

Jd

0. PTX 3, ©

A. I think we go to LTI 747.

¢. You said 7477

A. I believe so. Yesg.

0. Okay.

A. That's ere of the places we want
to look. So here's how I was thinking about
this, that this describes the kinds of data that
would be associated with user workspace.

Angd among tThings listed we have
vhone calls, for szample. BSo phoneg calls are,
aocording to this inventicn, intended to be
zoceased or intended te be, you know, part of
the user workspace.
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And if we ge toe LTI 746, the
preceding page, Paragraph 17, weg see oncs again
tnat integrates twoe or fmore different
communication applicatiorns such. 2as talephony.

So clearly they had telephony in mind as one of
the things, you Xnow, asseciated with this
workspacs .

Well, in 2002, it was, vou know,
universally possible to aceess your slored phone
call ©r your veoice mail, you know, through a
call phone. I mean, it just wouldn't make senss
in this time period to have workspace, and that
included vour phone calls ard vour veoice maill
and would net let you access it from a cell
chone.

Of course you would bulld it so
you ¢an access is from a cell phene. 5o thab
ig, in my view, sceessing information or 1b's
accessing the user workspace from a verbal
wireless device, which is your cell phone.

Q. Is it your opinied that the
provigional application fully disclosed each and
avery element of Claims 2, 11 and 167

A, Yez. Tt's my opinion it discloses

Hawkins Reporting Service
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1 every element of these claims.
2 Q. OQOkay. We're going to keep moving
3 along. Tiet's go to Claim 21 here.
4. A. ALl right,
5 0. 8o if we take a2 look at Claim 21,
6 this is broken up inteo five different elements.
7 You sees the first element will be creating data?
2 A.  Mm—hmem.
5 0: It cortinues on ¢f a web-based
1o cemputing platform uwsing an application. So you
1l will understand when I refer to that as element
iz ore? ? |
13 Z. Correct. .
id Q. QCkay. The next element will start
15 dynamically associating metadata and contirnuves
5 on o the end where it gays intd the user
17 Workspace.
18 Do you see that?
19 A. Yes.
20 Q. That will be element Lwo.
21 The next element is tracking user
22 of -= the movement of the user., Tt énds with
23 the web-based computing platform. You'll
24 understand that as element 37

Hawkins Reporting Service
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B, Right.
dynamically assoclating the dats and continues

on through and savs and data from the second

e

you see that?

Y
£

user workspace., And do
A.  Mm-hmm,
&, That will be Claim 4 or element
four of Claim 21.
and finally, the last element

which is indexing the data, and it ends with

Page 17786

from a. corresponding plurality of different user

workspaces; right?
So T'1l refer teo that as element
five.,
A, Ckay.

Q. Can you explain how Claim 21 is

different than the claims we've already talked

ahbout?
A, Well, Claim 21 is again vezy
gimilar, although it talks about a

computer-readable medium for storing

instrugtions. But the elements of the claim are

very similar to what we've seen before. It does

again mention indexing down at the end.
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It describes a contexi component.
1t describes a tracking component.

So, you xrew, for the reasons that
I've described before, these ars disclosed in
the provisional application for exactily the same
citatiens and uses.

0. With respecl to indexing the

AL Mrd-hmom,

0. ~— that particgular element, is
there & place that we ean ledk to in the
provisional application in the code that might
e helpful thet informs vour ecpinion that a1l
the elements of Claim 21 are; in fadt, disclosed
i7 the provigional?

A. Yeah. I think I would point U2
back tc the same placé we looked at before in
terms of when we looked at indexing, when we sge
that relational database is being used to store
the data and to store the metadata. And it Jjust
would not be sensible to do that anv way except,
vou kriow; by indeéxing.

Thaet's just almost essential,

otherwise 1t would take forever to sort of go

Hawking Reporting Service o
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through everything to see if it's there. Yeou
would just naturally do this.

0. Amd for the record, are you
referring to what has LTI 758 at the hottem
there®

A, Yes. Yes, that's what I'm
:ef@rring.tc.

.

. QOkay, We're in the last set of

[¢¥

claims. Let's look at Claim 23, 2%, 31 and 32.
A O:kay.
¢. And as soorn as we have that up.
Can you generally describe what Claim 23
di@cl0$es_and how it's different than what we've
alraady talked about?
A, Weli, so whaht claim —— s0 we're
lcoking at 23. Okay.
8¢ this is now
computer-implemented system. This is asgain, you
know, basically describing a context component,
bhut it says now it's on a web-based server,
okay, which 8 a little bit different
rerminoleogy than has been used so far.
And it also talked about assigning

one or more applicaticns to the flist user
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workspace and capturing context associated with
the user interaction while in that workspace:

Se that's & little bit differeént than what we
see.

The second slement describss
trackiﬁg change information, right, which is a
little bit different associated with a change in
access of the user from the first workspace to
the second user workspace and dynamically
gtoring the change ¢n the storage component as
part of the metadata, wherein the ussr accesses
the data from the second user workspace.

So' this describes slightly

differently, but this is very similar to the

tracking component that we've lookesd at already.

Q. Okay: So we can refer to Claim
23, the two eleménts, The first element being
the context component that would be the entirety
of the elemsni and the second element being the
tracking component, meaning the remainder of the
claim; is that fair?

A. Yes, that makes sense.

Q. OQkay. Could you provida an

axample in thHe provisional application where it

Hawkins Reporting Service
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infermg your oplnion that all the elements of
Claim 23 are disclossd in the provisionzl
application?

If you can tukrn to PTX 3, T think
it starts LTI 747, Paragraph 23, if we could
enlarge that.

A, W¥m-hmr. So here they're using the
board to mean workspace in this claim. It's the
same example workspace, same ¢xact thing as a
workspace, céllection of data and functicnality
related to a user defined topic.

So. this is sort of showing that
tha application functionality is related to a
bhoard. So data functionality is related to the
boards.

If vou loek down at the bottom;
the data applicstion may bz greuped in a Poard
bhased on the identity of the tag (data and
application. 3o if application can be grouped
inside of & board there, it obviously referred
to inside of & board, which 1s what the claim
regqulres.

©. Is it your copinion that all the

elements of Claim 23 arve disclosed in the

TS P L gl B PR I W T Y e B P RO
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provisional application?

A. Yes, it's my oplnicn:

Q. If we can takeé a lock now at the
dependent claims, which are 25, 31 and 32.
Could you briefly explain what the differences
are or what the additions are to Claim 25, 31
and 327

A, 21l right. 8o Claim 23, the
context component, which is the thing that we
have baen talking aboui befTore captures
relationship data associated with the
relaticonship between the first user workspace
and 2t leasit ono user workspace. 8o they are
saying that has to be a component by what's
captured by the context component.

So it's being a littls mors
speoilific about that.
50 Claim 31 introduces the fdea

that the metadata is stored in at lteast one of &

+

relational or object storige methedolegy.

{

That's something new there.

And so Claim 32 is saying once
again that storing the metadata in the storage
conmponent in asscciation with the data
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facilitates many-to-many functignality, which

means more than cne user being able to acdess

more than one data file via the meradata.

So that's the, you know, new parts
that have been introduced?

©. 1Is it your cpinion that in reading
the entire provisicnal agplication, that all the
elements of Claim 25, 31 and 32 are fully
disclosed?

A. Yes. It's my opinion that all of
them have been fully disclosed.

0. Can we take a locok at the
provisional application, which is FTX 3 and can
vau provide a few examples whers these
gdditional examples from Claim 25, 31 and 32 are
coverad?

A. Bure. 747, Paragraph 22, if vou
can blow that up, please, Thank you.

Yeah. Sao the Claim 25 says there
has to be:—— a context component has to caphure
relationship data assodiated with a relationship
betwesn the first user workspace and at least
one other user workspace. So as users create

and change thelr context files and applidaticns
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eutomatically follow dynamically capturing those
shifts in context.

8o a shift in context 1s the
movement from one workspace to another capturing
the relationship between those workspaces, &0
that 1 think pretbty well discloses Claim 25.

. Are there other places as well in
this provisional application thalt would disclose
that element?

K. Surg.

¢. Maybe we could turn to the next
pzge and 1f we can look at the last paragraph.

What does this tell vyeou?

A. Mm-hmm, So this is saving that if
you have a collection of workspages, which has
~~ they mean hereby webs, the content is
agsociated with a routing algorithm referred to
hery as a webslice.

30, in. eother words, using this,
this 1s & relationship betwsen workspaces and
content. 8¢ the webhsitice directs where the
sontent goes. It khows which workspaces the
centent is asscciated with thab creates &

cennection, a relatlionship between those

~J
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workspaces because they share the same content.

Q. Okav. Why don't we turn te Claim

And let's lock at 1% actually in
the actual provisional itself for the additicnal
alement of Claim 31.

Can we do to PTX 3, please? LTI 7

-~ yeah, thes first page of the code there.

Could you please explain what we
have here and how that relates to Claim 317

A. Sure. So T think I mentioned
garlier If you see this import statement for
vbsf, that does indicate an intenticr to sfore
data in a relational database. 8o 1t makes it
pretty clear that thait's the technoleogy that's
used for stering the storage.

. In the code of the provisional
applicaticon, Lheve are other references to wvbsf;
ign't that right?

A. Right. There are & number of
places where in the comments it refers to vbsi
as, you Know, where someihing?s;being stored,

which is, vyou kneow, a further indication that

Aawkins Reporting Service
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that's what is suppesed to be happening there.

Q. Okay. Tf we could maybe turn to
LTI 757. T think there might ke another exsmple
of that that we can loock at towards the bottom.

A. Yeah. These are a couple of
examples that these particular collections get
relationship collection. These are stored and
revtrieved Irom a relational database.

0. Okavy, Véry godd.

We're going to add on 32. Let's
cake a iock to see where that last eleément of
Claim 32 is disclosed in the provisional, an
example of that. 8o maybe we can turn to
Paragraph 1 under the Field of Invention of the
provisional applicaticon PTX Number 3.

Tharik vou. Can you please explain
whether or not this is an ezample of how that

A. So management storage
electronieally creating a2 relationship between
user applications files and folders. 5o users
name more than one file, meahns meore than one. I
mean, that's what fhe many to many means.

8o hers we're geelng thalt the
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intention is fe create relatioﬁships betwean
more than opng user anhd more than one file which
is whabk the claim says.

Q. Based on your understanding, is it
your understanding that the provisional
application meets all the reguirements such that
org can olaim priority to the provisional

application for the asserted claims of the '761

6]

patent?

k. Yes, that Is my opinlomn.

Q. Is it wyour opinior that one of
ordinary skill in the art would be able to take
the provisicnal application and make and use the
invention of the asserted ¢laims of the '781
patent?

. Yeés, 1t is. It is my opinicn that
wusing both the text and the code, one could --
one of ordinarv skill in the art could deo that.

©. An is that opinicn based on your
review of the provisional application and the
'761 patent as well @s the work that was dones by
Mr. Marcello Caltaldo?

A, Yes. Those are the twe bases.

One 1z my own review. The other
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is actually handing it to a peéerson of ordinary
skill in the arc and sayirig, Please make cne of
these, and he made cre. So 1 adssunied that oneg
could do that.

0. And Just to make sure I didn't
miss any claim, I want to make sure that we got
that, It is your opinion that each and every
element of the asserted claims wa'lve talksd
about for all the reasons we've discussed Loday
s, in fact, disclosed in the provisiconal
appliCatiam?

A. It is my opinion each and every
element of every claim 1s disclosed.

2. Okay. Let's turn to now the prior
arts references.

Did you have a chance to review
Dr. Greenberg's reporf?

A. 1 did. I reviewsd his report.

0. And deo you understand that he's
asserting certain references as prior art to the
asserted claims of hbhe 'Y61 patent?

A. Right. I de understand that.

Q. Okay. What is your understanding

oI what constitutes prior art?

TR
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in the worid is practicing today, Facsbook does
not infringe it. And why? Because Facebook
never updates the steored metzdata. The &tored
metadata. We'll talk abdut that.

And then these three claims here
nave a unigue defense to them. These are Lhe
ones that reguizre one of the Facdebook users to
do sometrhing, to practice one of the necessary

steps, and the guestion 1s whether we control or

direct the Facebook users, and I'm going walk

you through that.

And then I'm going walk vou
through the invalidity arguments, and then I'm
going to end with this whole discussion that
we've been having in this case aboul whether
they sold or offered to sell semething. That
touches on a pretiy important point of
credibility that I want to come back tp.
| This is our position. Obvicusly
we do nolt infrings. Remember the relaticnship
of independent clainms to dependent claims. The
dependent claims simply are everything in the
independent claim plus something else. You add
one mors step to it, so 1f you find that there's
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guality we've ssen in this courtrocm, the
experts, the Facebook folks, would they have
thought Lo make this wirelessly? I1If vou think
they would have, it's obvious.

Theri for obvicusriess we. can
combing thHeir summary of the invention,
wireless, be able to access data remotely via
wireless., This is the last pilece of the story.

The piece T want ﬁo focus on for a
minute, thls ig the piece ¢f the story that's
really a classical Jjury issue because you have
to balleve someb@dy on this cne. This is the

story that involves what people are really good

o

at, ordinary people. Is someona's story true?
So let me explain what the iszue
i, The law says that you can't jump the gun.

It you'ze geing te file for a patent; the law

says that you can’'t jump the gun. If you neged

te file a patent, then you need to file it, and
for one vear beforehand yvou're given a grace
period, but if more than one vear before the
filing yeu're gut in the market tryirg to offer

it for sale or demonstrating 1t, all bsts ars

off. The inventor is compligtely in control of

Pags 2&38;
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previsicnal and map it te the final, what does

it lpck like? This is what's missing from the

provisional. What I'm showing vou is the final.

That's not full disclosure, and it's &
reguirement because you'lre agking the federal
government to give you the monepoly of a patent,
sp vou have to disglose 1t fully.

Now there's a timeline. This
becomes the effective date because now that's
one year kefore they acdtually filed the
application because the provisional is gona.
Look at all this activity right up to the
deadline here, so now the story 1s, we wezren't

offering to sell the thing that had the special

sauce in 1t. We weren't ¢ffering to sell

LeaderZigader that had the invention in it. We
wore offering to sell something else.

Mr. McKibben was on the stand
twice, and Lwice he did not put before you the
versiong of the product. He never showed you
the product, did he? And he didh't say it has
this otic or this one or this one. It's just
sort of on December 11, 2002, the very moment in

time they filed the provigional, that’'s the
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copyrighted it. And the dale, What does he say
that he's selling? What's the geoal? To
implement a LeaderZLeader to
gnterprise-cgllaboration ehvironment. Okay.
Mever offersed fto sell.

He has an extensive body of

fingnclal information. He's going to try to gat

ALy

2.5 million of the ggvernment‘s money based on
that change? DTX 184 at the bottom. He's
gaying he didn't offer to sell & product that
has the product in it because if you believe he
sold it on December 10th or 8th or &th of 2002,
this lawsulf that he'br@ught isn‘t.gging'to_flyﬁ
put look what he's saying at the time, not when
he's in trial, but eight years ago. In writing,
psople.

‘This is Qctober 10th. We have

veﬁbaily-committed to selling a system. What

-System was he trying to sell? So based om that

change two months before Lhe lnventieon is
completed, 1s he selling last vear's Corvette or
the one with the Bluetooth, the secrist =auce?

Do you really believe he would be trying te. sell

thése guys The system that doesn’t have this

Page 2049 |

Hawkins Reporting Service

71h North King Street - Wilmington, Delaware 19801




Case 1:08-cv-00862-LPS Document 627-29 Filed 08/25/10 Page 51 of 52

ot

(@3] e

fa))

E..-v:h
{ay

jt
N

fomd
o

great invention? Does that make sense to you?
It's your call, You nmaks the
decision, but nonséense he invented this thing in
1989 and he's ifnvested $10 million inte it, and
we're right on the cusp of the inventioen, and
he's not talking about the one with the patented
technelogy in it. He's sglling last year's

model wWwithout the Bluetcoth. Thati what heée says.

(M)

The Limited. This is the -- this
is an interesting one. He heeds
Mr. Schlessinger to confirm that they've got a
deal so he can go over the to the VC and get the
deal and then hetll get money. Investment
money. That's what he's dolng with this one.
This cne is getting closer to the strike of
midnicght, whan {his lawsuit turns intc a

pumpkin. November 2lst.

[
-
s
N
jay

And, Your Honocr, 1711 fir
within ten minutes,

I'd like to offer the swaetheart
deal. Sweetheart deal. That's an offer. Only
guestion 1is, what is the offer?

and there was a leot of effort to

separate ¢ult ILeaderZleader to LeaderPhone, but

Fage 2050
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1 we had a good meeting. Bub agaln I

2 don't know who my audience bécause I

3 don'*t remember who this person is.”

4 Do you get my point? When he has
3 a purpose, a commercial purpose, he sometimes
6§ uses something called hyperbole, which is an

7 aoverstatement to make a pointﬁ He has every

7 reasen te thread this needie, ladies anag

g gertliemen, because 1f he dgesn't, the lawsuit he
10 brought against Facebook, that dog wontt hunt.
11 and this jury imstru@tian, I'd ask

17 tHat you took at this because this is the

i3 instruction vou have to loock at teo assess
14 credibility. What it tells vou is if there are

1o parts e¢f the story that are cortradictory and

16 inconslsternt, you can ask yourself whether you
17 want te leave the whols story. ‘That's what it
18  says. That's 1.7.

18 So I'11 leave you with this. This
20 is a very serious case to Fagebook. This is an
21 inventicen which counsel savs solved everything
22 which nobody else 1s using, Facebock 1s not

23 using. Facebook dogs not infringe. This patent
pR: ~- this patent is invalid, and Fagebook takes it
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IX. Development Implications

The Facebook Development Platform does not exist of its own merit; it relies on both user-facing Facebook concepts (e.g. “Facebook events”) and the
engineering necessary to support it (e.g. the code to support “events”). The public API is not a replacement for users, groups, events, photos, and the
like; it is merely a broadening of the audience for those pieces of information. If the concept of an event were to change in the Facebook application, it
would not do justice to Facebook, nor the developers who come to depend on both on their users’ notion of a Facebook event and the technical
specification of event data, to fail to update the notion of group for the outside community.

Therefore, the deployment of the public API implies that the data must retain a certain integrity otherwise not specifically required on the site. The
development implications of the public API are then twofold:

e Theintegrity of the data must be maintained in a rigorous way. This means, there must be dedicated testing of the API when any code in the
Facebook logic changes, to avoid passing bugs to everyone dependent upon the API.

® The data interface must be maintained and versioned tightly. Even the smallest change could disrupt the site of an outside partner, who we must
(conservatively) assume is tightly coupled to every aspect of our functionality.

1. Testing

Let us say we are changing a piece of Facebook functionality for www.facebook.com, say search, during daily operations. This usually involves the search
developers making a change, doing sandbox testing, and verifying to the best of their knowledge that the code change breaks nothing, and works as
intended. Before pushing the code to live servers, the changes are copied to beta servers on inyour.facebook.com, and available Facebook engineers of
all sorts are told to “bang around” on this feature to make sure there are no (obvious) bugs. The code is then pushed live. Invariably, bugs are found in
that (or any other) feature, they are fixed, and the process iterates until the level of bugs is sufficiently small. This iterative’ process serves as our main
testing strategy. If bugs exist, they are visible on the Facebook site for a hopefully short time before they are fixed. In the normal case, faulty Facebook
display and business logic affects the site. In the worst case, faulty Facebook logic affects the data, which is largely unrecoverable.

For all its faults, this strategy at most affects the Facebook site. The Development Platform primarily exists to enable outside applications to build off the
Facebook site. A bug unchecked then could affect or ruin someone else’s application, or all outside applications, which does much more damage to our
relationships and reputation, not to mention the applications we empower through the API. For this reason, Facebook changes require a defined and
dedicated test suite and process.

We are currently developing this suite, which needs to run at an acceptable level by the time of full release. However, we need to make sure that for all
changes, this suite is run at the time of every push or hotfix affecting non-display logic not strictly in the www.facebook.com display layer.

The main drawback here is that our development and push process is slowed, and we could lose some agility. The resounding positive, however, comes
when we have a dedicated testing process for the API, which in turn, verifies a good portion of the www.facebook.com functionality as well.

We need this test suite integrated into our daily development process, and visible to the entire engineering organization, beyond those directly
responsible for its maintenance on the Platform engineering team.

2, Interface Versioning

Even if the functionality of www.facebook.com is not broken by a completely unintentional bug, alterations to the scheme of the data contained defining,
say, a “Facebook group”, can affect the public API if they are not properly communicated. The test suite comes in handy here, too, since these changes,
at the time of push, will break the tight interface exposed by the API. However, we need a way to build on top of the existing contract we give out to
applications developed on the APIL

The first part is communication. Again, this is a process change. Changes to the data provided by our key public APIs need to be communicated to the
Platform engineering team. We need a process to facilitate this.

The second part is technical versioning. If a data change meets with universal approval, the API either needs to back port its functionality to maintain
something of an old interface, support multiple versions of the API contract, or be able to effectively drop old versions. This responsibility falls to the
engineers of the public API, the Platform team.

First, simply adding to the APT’s functionality requires none of these measures. Even in a strict interface, adding members orthogonal to existing ones
does not ruin the dependent code in any meaningful way. If the first edition of the API shipped without, say, notes are added and the API adds a way to
interact with them, these new separate procedures can be added without fear.

Back porting is suitable when the change is very small. For instance, if the data structure for a user’s network affiliations is changed from including a
field for a network key to containing a substructure containing that key, the public API should translate that to maintain the old interface. This involves
some work but does not engender inherent complexity.

Multiple versioning is the best choice when functionality has changed significantly for the better. The new interface has been deemed more useful,
faster, cleaner, etc. and the API users should also enjoy that goodness. In order to not break applications using the now ‘old interface’, both old and new
versions can be supported. This is a technical challenge, but entirely solvable within the Platform engineering organization. We are trying to achieve
version support right from the first release.

Dropping old versions occurs after multiple versioning for a period of time. Partners are notified of the change, the date for dropping support for old
versions, and that change happens. Naturally, we try to avoid this, especially for large partners with inflexible engineering, or client applications that
have already been downloaded. Good planning is necessary to make sure this option is avoided, but there are times when it is necessary. Supporting
dozens of different versions remains much worse than requiring our partners to evolve just as we do.

The Three-Version Queue

One elegant plan for combining these three features together is a three-version queue system. At any time, we maintain (at least) versions A, B, and C,
where A, B, and C are some version numbers like 1.0.1, 1.0.2, 1.0.3. These correspond to ideas like “legacy”, “current”, and “latest”. Version A
additionally has an expiration time associated with it. When version A expires, the addition of version D immediately drops version A, and the timer
begins on version B, the new “legacy” version. A reasonable timeout, especially once large partners with fixed release schedules enter the picture, would

be on the order of 9o days.
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This multiple versioning scheme incorporates backporting for all but the latest version, and drops old versions on a public schedule. The developer
application selects the interface version within the request protocol (likely an element in the XML procedure call).
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Terms of Use
Date of Last Revision: Septermber 23,2008

Welcome to Faceheok, a social utility that connects you with the people around you. The Facehook service and
network {collectively, "Facebook" or "the Service") are operatad by Facebook, Inc. and its corporate affiliates
(collectively, "us", “we" or "the Company"). By accessing or using our web site at www.facebook.com or the
mobile version thereof (together the"Site") or by posting a Share Button.on your site, you (the "User"} signify
that you-have read, understand and agree to be bound by these Terms of Use {("Terms of Use™.or" Agreemant”),
whether or not you are a registered member of Facebook. We. reserve the right, at our sole discretion, to change,
madify; add, or delete partions of these Terms of Use-att any-time without further hotice. [f we do this, we will
post the changes to these Terms of Use on this page and will indicate:at the top of this page the date these terms
were last revised. Your coftinived Use of the Service 6f the Site after-any such changes constitutes your
acceptance: of the new Terms of Use. If you donot agree to abide by these or any future Terms of Use, do not
use or access {or continue to use or access) the'Service or the Site, It is your responsibility to regularly check the
Site'to determine if there have been changes to'thesa Terms of Use and to review such changes.

PLEASE READ THESE TERMS OF USE CAREFULLY AS THEY CONTAIN IMPORTANT INFORMATION
REGARDING YOUR LEGAL RIGHTS, REMEDIES . AND OBLIGATIONS. THESE INCLUDE VARIOUS
LIMITATIONS AND EXCLUSIONS, AND A DISPUTE RESOLUTION CLAUSE THAT GOVERNS HOW
DISPUTES WILL BE RESOLVED.

Eligibility

Membership in the Service is void where proliibited. This Site is intended solely for users who are thirteen (13)
years of age or older, and usersof the Site under 18 who are.currently in high-school orcollege, Any registration
by, use of or access to the Site by anyone under 13, or by anyonewho is under 18 and not in figh schosl or
callege, is unauthorized, unlicensed and in violation of these Terms of Use. By using the Service orthe Site, you
represent and warrant that you are 13 or older and in high school or college, or else that you are 18 or older,-and
that you agree to-and to abide by all.of the terms and conditions of this Agreement.

Registration Data; Account Security

In consideration of your use of the Site, you agree to (a) provide accurate, current-and complete infermation
aboutydu: as may be prompted by any registration forms on the.Site {"Registration Data"); (b) maintain the
secufity of vour password and identification; (c) maintain: and promptly update the Registration Data, and any
othier information you provide to Company, to keep it-accurate; current-and complete; and:{d) be fully resporisible
for all use:of your account and for any actions. that take place using your account.

Proprietary Rights In Site Content; Limited License

All content on the Site and available through the Service, including designs; text, graphics, pictures, video,
infarmation, applications, software, music, sound and other files, and their selection and arrangement (the "Site
Content"), arethe proprietary property of the-Cempany, itsiusérs.or its licensers with all rights reserved, No-Site
Content may be-modified, copied, distiibuted, framed, reproduced, republished, downloaded, scraped, displayed,
posted, transmitted, or sold in any form of by any means, in whole or in part, without the Company's prior written
permission,-except that the foregoing does not:apply toyour own User Conterit (as defined below) that you
legally post on the Site, Provided that you are eligible for use of the:Site, you are granted a limited license to
access and use the Site and the Site Contentand to downlead or print & copy-of any pertien of the Sita Centent to
which you have properly gained access solely for your persenal, non-commercial use, provided that you keep ali
copyright or other proprigtaty rotices intact. Except for your own User Content, you may rot upload or republish
Site. Content.on any Internet, Intranet or Extranet site: or incorporate the information in any other database or
compilation, and any other use of the Site Content is strictly prohibited, Such license is subject to these Terms of
Usé and does ot permit use of any data mining, robets; scraping or similar data gathering or extraction methods,
Any use of the Site-or the Site Content other than as specifically authorized herein, without the prior-written
permission of Company, is strictly prohibited and will términate the license granted herein. Such urauthorized use
may also violate applicable laws including copyright and trademark laws and applicable communications
regulations and statutes. Unless explicitly stated herein, nothing in these Terms of Use-shall be:construed as
conferring any license to intellectual property rights, whether by estoppel, implication or ctherwise. This license is
revocable at any time without notice and with or without cause.

Trademarks

32665, FACEBOOK, THE FACEBOOK, FACEBGOKHIGH, FBOGK, POKE, THE WALL and other Company graphics,
logos,. designs,; page headers, button icons, seripts and service names are registered trademarks, trademarks or
trade dress of Company in the U.S. and/or sthercountries. Company's tradeniarks and trade dress may ot be
used, including as part of trademarks andjor as part-of domain names, in connection with any product.or service
in- any manner that is likely to cause confusion .and may not be copied, imitated, or used, in whole or in part,
without the: prior written permission of the:Company.

User Conduct

You understand that-except for advertising programs.offered by us-on the Site (e.d., Facebook Flyérs, Facebook
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Marketplace), the Setvice and the Site are available faryeur persanal, non-commercial use only: You represent,
warrant and agree that no materials.of any kind submitted through: your account or otherwise posted,
transmitted, -0t ‘shared by you -on-or through the Service will violate of infringe upon the rights.of &y third party,
including copytight, trademark, privacy, publicity or other-personal or proprietary rights; or-contain libelous,
defamatory or otherwise unlawful material.

In addition, you agree not to use the Service:or the Site to:

e harvest or collect email addrésses or other contact information: of other users from the Service or the Site
by electronic or other means for the purposes.of sending unsolicited emails or other unsolicited
communications;

® Use the Service oi the Site in any unlawful mariner of in any-other manner that.could damage, disable,
overburden -or impair the. Site;

#® use automated scripts to collect information ffom or otherwise interact with the Service or the Site;

e upload, post,.transmit, share, store or otherwise make available any content that we:deem to be harmful,
threatening, unlawful, defamatory, infringing, abusive, inflammatery, harassing, vulgar,-obscene,
fraudulent, invasive of privacy or publicity rights, hateful, or racially, ethnically or otherwise objectionable;

# upload, post, transmit, share, store:or otherwise make available any videos other than those of a personal
nature that: (i) are of you or vour friends, (ii) are taken by you or yourfriends, or (iii) are original art.or
animation created by you or your friends;

e register for more than one User account, register for-a User account on behalf of an individual other than
yourself,.of register for-a Use aceount on behalf of any gioup or entity;

# impersonate any person or entity, or falsely. state or otherwise misrepresent yourself, your-age or your
affiliation with: any person or entity;

e upload, post,.transmit, share or otherwise make available any. unsolicited or ynauthorized advertising,
solicitations, premotional materials, "junk-mail," "spam," "chain letters," "pyramid schemes," or any other
form :of solicitation;

® upload, post, transmit, share, store or otherwise make publicly available:on the Site any private
information of any third party, including, addresses, phone numbers, email addresses, Social Security
numbers-and credit card numbers;

e solicit-personal information’ from anyone under 18 or selicit passwords or personally identifying
information for commeércial or urilawful purposes;

# .upload, post, transmit, share or otherwise make available any material that contains software viruses or
any other computer code, files or programs designed to interrupt, destroy.or limit the functionality. of any
domputer: software or hardware or telecommurications-equipmant;

¢ intimidate or harass-ancther;

& Upload, post, transmit, share, storeé or otheiwise make available content thatwould corstitute, encotirage
or provide instructions for a:criminal offense; violate the rights of any party, or that would: otherwise
create liability-or violate-any local, state, national or interhational lavy;

e useor attempt to-use-another's account, service or system without authorization from the Company, or
create:a false identity on the Service or the Site.

# Upload, post, transmit, share, store or otherwise make available contenit that, in the sole judgment of
Company, is objectionable orwhich restricts or-inhibits any other person from using or enjoying the Site,
or which may expose Company or its users to any harin or liability-of any type.

Without limiting any of the foregoing, you alsa agree ta abide by our Facebook Code of Condact that provides.
further information regarding the authorized conduct of users.on Facehook.

User Content Posted on the Site

You aresolely responsible for the: photss, profiles:(including your name, imags; and likeness), messages, notes,
text, information, music, video, advartisements, listings, and other content that you upload, publish or display
(hereinafter, "post") on or through the Service or the Site, or transmit to or share with other users (collectively
the "User Content"). You may not post, transmit, or.share User Content on the Site or Service that you did not
create or that you do not have permission to post. You understand-and agree that the Company may, but is not
obligated to, réview the Site'and may delete or remove {without niotice) any Site' Content or User Content in its
sole-discretion, for any reasen or no reason, ‘including User Content that in the sole judgment: of the Company
violates this Agreement or the Facehook Code of Canduct, or which might be offensive, illegal, 6f that might
violate the rights, harm, or threaten the safety of users or others. You are solely responsible at your sole. cost and
expense for creating backup copies and replacing any User Content you post or store on the Site or provide to the
Company,

When you post User Content to the Site, you authorize-and direct us to make such copies thereof aswe deem
necessary. in order to facilitate the-posting and storage of the:User Content on the Site. By posting User Content
to any part of the Site, you automatically grant,.and you represent and warrant that you have the right to grant,
to the Company an irrevocable, perpetual, noh-exclusive, transferable, fully paid, worldwide license (with the right
to sublicense) to use, copy, publicly perform, - publicly display, refermat, translate, excerpt.{in whele or in part)
and distribute such User Content for any purpose, commercial, advertising, or otherwise, .on or in“cofnection with
the Site 'or the-promotion: thereof; to prepare derivative works of, or incorporate into ather works; such User
Content, and to grant and authorize sublicenses of the foregeing. You may remove your User Content from the
Site at any.time; If you choose to-remove your User Content, the license granted abovis will automatically expire;
however you acknowledge that the Company may retain archived copies of your User Content. Facebook does not
agsert any ownership-over your User Content; rather, as between us and you, subject to the rights granted to us
in these Terms; you retain full ownership: of all of your User Content and any intellectual property rights or other
proprietary rights associated with your User Content.

Facebook Mobile Services
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The Service includes.certain services that are available via your mabile phene, including (i) the ability te uplead
content to Facebook via your-mebile-phone:{ Mebile Uploads), (ii) the ability to receive and reply to Facebook
messages, to poke and receive pokes-and to write wall posts Using text messaging (Mobile Texts), (iil) the ability
to browse Facebook from your mobile phone (Mobile Web), and (iv) the ability to access certain Facebook
features through a mobile application you have downloaded and installed on your mobile phone (Mobile Client)
(collectively the "Mobile Serviees"). We do rict charge for these Mabiie Services. However, your. carrier's normal
messaging, data and other rates.and fees-will still apply. You should check-with your carrier to find out what plans
are-available and how muich they cost. In addition, downloading, installing, :or usitig.certain"Mobile Services may
be protiibited or restricted by your carfier, and not all Mobile'Services may work with all carriers or devices.
Therefore, vou should check with your carrier to find out if the Mobile Services are available for your mobile
devices, and what restrictions, if any, may be applicable tayour use of such Mobile Services. By using the Mobilg
Services, you agree that we may communicate with you regarding Facebook and other entitias.by SMS, MMS, text
message or othér electronic méans to your mobile device and thatcertain information-about your tisage of the
Mobile Services may be communicated to us. In the event you change or deactivate your mobile telephone
number, you agree to promptly update your Facebeok account information to ensure that your messages are not
sent to the person that acquiresyour old number.

Copyright Complaints

We respect the intellectual property rights of othérs.and we prohibit users from uploading, posting or otherwise
transmitting on the Facebook website or service any materials that violate andther party's intellectual property
rights, When we receive proper Notification of Alleged Copyright Infringement as described in our Facsbook
Copyright Policy, we promptly remova or disable-access to the allegedly infringing material and terminats the
accounts of repeate infringers as described herein in accordance with the Digital Millenium CopyrightAct. If you
believe that any material on the Site infringés upon any copyright which you ewn or contral, you may send a
written notification of such infringement to our Designated Agerit. Please see our Facebook Copyright Policy for
more information on-how to report infringement of your copyright.

Repeat Infringer Policy

In accordance with the Digital Millennium Copyright Act (DMCA) and other applicable law, Company has adopted
a policy of terminating, in appropriate cireumstances and-at Company's sole discretion, members whe are deemed
to be repeat infringers. Company may-also-at its sole dis¢retion limit sccess to the Site and/or terminate the
memberships of any users who infringe any intellectual property rights.of others, whether or not there:is:any
repeat infringement.

Third Party Websites and Content

The Site.contains (or you may be sent through the Site or the Service) links to other web sites {"Third Party
Sites") as well as articles, phetographs; text, graphics, pictures, designs, music, sound, video, infarmation,
applications, software and other coritent or items belonging to-or originating from third parties (the*Third Party
Applications; Software or Content"). Such Third Party Sites-and Third Party Applications, Software or.Content are
not investigated, monitored or chiecked for accuracy, appropriateness, or complateness by us, and we are not
responsible. for any Third Party Sites accessed through the Site or any Third Party Applications, Software or
Content posted on, available through or instalied frem the Site, including the-content; accuracy, offensiveness;
opinions, reliability, privacy practices or-other policies of or contained: in the Third Party Sites or the Third Party
Applications, Software or Content. Inclusion of, linking to.or permitting the use or installation of any Third Party
Site-or-any Third Party Applications, Software or Content: does riot imply approval or endorsement thereof by us,
If you detide to leave the Site and access the Third Party Sites or to use or install any Third Party Applications,
Software or Content, you do s at your own risk and you should be aware that dur térms and policies no longer
govern, You shauld review the applicable terms and policies, including privacy and data gathering practices, of
any site to which you navigate from the Site or relating to.any applications you usé or install from the site.

Share Service

Company offers.a feature wherehy users of the Site can share with others or post to their own member profile,
videos, aiticles arnd. other Third Party Applications, Software or Content from, and/or liriks to, Third Party Sites
through the Service (the "Share Service"). You ackrowledge and agree that-your use of the Share Services and all
links,. User Content or Third Party Applications; Softwareor Content shared through the:Share Service is subject
to, and will fully comply with the user conduct rules set forth above and the other terms-and conditions set forth
in these Terms of Use.

Use of Share Links by Online Content Providers

Subject to the terms and conditions of these Terms of Use, Third Party Sites that:meet the requiremants set forth
below may place a Share: Link {as described below), in the form approved by Company, on pages of their web.
sites'to facilitate use of the Share Service. A Third Party Site that posts @ Share Link on its web site-is referrad to
herein as an "Online.Content Provider" and shall abide and be subject to the applicable.sections of these. Terms-of
Use. A "Share Link" is-a button and/or.a text link-appearing-on-an Online Content Provider's web pageé that, upen
being clicked by a user,-enables.us to faunch a sharing mechanism through-which users can share with others or
post to their own member profile, links and content from that page.

In the event that the Share Linkis a button:that contains any icons or-other-graphic images, trademarks or-other

proprietary materials of the Company, Online Content Provider is granted permission o use such images;
trademarksior other materials solely for the purpose of placing the Share Link on Online.Content Provider's site
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and solely in the current form provided by the Company: In the event that the Share Link is.a text link, it must
include the word "Faceboaok" as part of the link. The rights granted in this paragraph may be revoked by Company
at'any timewith of without cause in its sole discretion, and Upon siich termination, Online Content Provider
agrees to immediately remove. all Share Links:from ‘its site.

In erder for an Online Content Provider ta include & Share Linkan its pages, the Third Party'Site must not contain
any web content that if shared or posted by a user would be a viclation of the user conduct rules set forth-above:
Witheut limiting the forgoing, Online Content Provider agrees not to post:a Share Link on any web site that
contains, and represents and warrants that such web:site does not and will not contain, any: content that is
infringing, harmful, threatening, unlawful, defamatory, abusive, inflammatory, harassing, vulgar, obscene, lewd,
fraudulent, or invasive of privacy or publicity rights or that may expose Company orits users:to any harmi-or
liability of any type. Upen including of a ‘Share Link, Online Content Provider agrees to defend, indemnify and hold
the Conipany, its sUbsidiaries and-affiliates, and sach of their directors, officers, agents, contractors, partners:and
amployees, harmless from and against any loss, liability, claim, demand, damages, costs and expenses, including
reasonable attorney's fees, arising out of or in connection with such Share Link, any links, content or other items
or materials which may be shared or posted thraugh such Share Link,-or any breach or alleged breach of the
foregaing representations and warranties.

By including-a Share Link, Online Content Provider automatically grants; and represents and warrants that it has
the right to grant, to the Company an irrevocable, perpetual, non-exclusive, transferable, fully paid, worldwide
license (with the Tight td sublicerise) to use the Share Service in-order to fink to, use, copy; publish, stream,
publicly perform,- publicly-display, reformat, translate, excerpt.(in whole-or in part), summarize, and distribute the
content, links and other materials of any kind residing on-any-web pages.on which Online:Content Provider places
the Share:Link.

Facabook Marketplace

All listings: posted -en-or through“the Facebook Marketplace service arid all transactions conducted in connection
therewith are subject to and- governed by the, Facebook Marketplace Guidalines (the "Guidelines") as well as these
Terms of Use. When you use Facebook Marketplace in any manner you are.agreeing to abide by.and be subject to
the Guidelines and the other applicable rules set-forth in*these Terms of Use, The Guidelines are subject to
change without prior notice at any time; in the-Company's sole discretion, so you should review the Guidelines
each time you use Facebook Marketplace. Parties'to a transaction are solely responsible for all interactians with
each other, for arranding for payment-and the exchange of the goods.or services purchased if applicable, and for
the results and performance of any transaction or relationship entered into through Facebook Marketplace. You
acknoviledge that Facebook is not responsible or liable-for any-action orinaction of any party to-a transaction, for
any failure to perform, to-pay any amounts.due, or to deliver any merchandise or services as promised, or for any
other aspect of the transaction. Any fees or payiments.collécted by Facebook applicable to Facebook: Marketplace
are set forth on the Site, and all terms and conditions applicable to-such fees are set forth in the Facebock Terms
of Sale However, please note that the Terms of Sale do not apply to your purchases of products or.services from
third parties through Facébook Marketplace, -as those transactions are strictly between you and the other party to
the transaction. ALL USE OF FACEBOOK MARKETPLACE IS-PROVIDED "AS IS" AND AT YOUR OWN RISK.

Faceboold Platform Applications

The Facebook Platform is a set:of APls and services provided by Facebool that-enable: third-party developers
("Platform Developers") to-create websites and -applications that retrieve data made available.by Facebook and its
users-andfor that retrieve authorized data from third-party sites for use on the Facebook Site- ("Platforny
Applications'}

Platform Developers may use the:Facebook Piatform and create Platform Applications only in-accordance.with the
terms and conditions set forth in an agreement entered into between Facebook and the Platform Developer
("Developer Terms"). Our standard Developer Terms consist of the Facebook Developer Terms of Seivice and the
related Facebook Platform Application Guidelines. We may from- time to time enter into separate agreements with
céeftain third party Platforni Developers that contain different or additional terms, provided however, that each
such:separate agreemant will require the third party Platform Developerto only-display your information in
accordance with your Facebook privaty settings. The standard Developer Terms are subject to change without
prior notice-at any time, in‘the Company's sale discretion, soyou should review these docuivents front time ta
time. ALL USE OF THE FACEBOOK PLATFORM IS. PROVIDED "ASIS" AND AT YOUR OWN RISK.

Users who'install Platform Applications must agree to the terms and conditions set:forth in the Platform
Application Tarms of Use ("Application User Terms") and in these Terms:of Use. The Application User Terms are
subject to-change withouf prior netice at any time; in the Company's sdle discretion, 50 you should review these
terms each time you install an application and from time to time. Platform Developers:may require you to agree to
theirown térms.of service, privacy policies and/of other policies as:a condition of using Fiatform Applications.
Platform Applications have not been approved, endorsed; or reviewed ‘in-any manner by Facebook, and we are
not responsible for your use of or inability to use any Platform Applications, including the content, accuracy, or
reliability of such Application and thé privacy practices or other pelicies of Developers. YOU USE-SUCH PLATFORM
APPLICATIONS AT YOUR: OWN RISK.

If you, your friends or- members of your network-use any Platform Applications, such Platform Applications may
access and share certain information about you with others in accordance with your privacy settings as further
described in our Priveicy Pelicy. Platform Developers are required to agree to restrictions.on access; storage and
use of such information. ‘However, while we have undertaken -contractual and-technical steps ta: restrict possible
misuse:of such information by such Platform Developers, we do not screen or-approve Developers, and we carinot
and do not guarantee that all Platform Developers:will abide by such restrictions and agreements. Ceitain actions
you take through the Platform Applications may be displayed to your friends in your profile, mini-feed and news
feed, and you may apt-out of displaying your Platform Application dctions.on the Priveacy Settings page. Please
report-any suspected misuse. of information through the Facebook Platform as described in our Privacy Policy.
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You riay set'your preferences for your news feed and mini-feed here.

Facebool Connect

Facebook Connect ("Connect") enables participating third party websites to work just like Facebook Platform
applications. Once you allow athird party website to connect with Facebook, you will be able to.uge your
Facebock login information to. log into that-website. The third party website will be able to: generate and publish
news faed and other stories about actions you take on their website; aceess Facebook infermation related to-you
{including your profile information, friends, and-privacy settings)-so you can use-your Facebook information on the
third party site; and allowyou to interact with your friends.on the website. In.order to make Connect possible,
you agreé to allow Facebook to check your Facebook cookies when you are visiting participating third party
websites, and allow Facebook to receive: information concerning the actions you take on those third party
websites. In-addition, once you allow & participating third party website to connect with Facebook, vou agree to
allow Facebook and such third patty website to generate and publish news feed. and other stories about actions
you take on the website without any additional permission. In the eventyou no longer want the third party
website to publish stories about you, you can always disable this feature by changing your applisation settings,

When your friends connect their Faceboak account with & participating third party website, Facebook Cennect will
enable them to:find Facebook friends that: may also. be users of that third party-website, and invite them to. use
Connect as well, If vou do not want your friends to be able to invite you, vou may.change your privacy seftings:to
disable this feature,

Cennect also gives you the ability to permit Facebook and patticipating third party websites to generate and
publish news feed and other stories about actionsyou. have taken on such websites, even if you have not.gone
through the Connect process. In such cases, you will be asked whether you want to publish the story on
Facebook;, and.will be given the opportunity to save your answer for future stories, In the event you want to
change your settings for that website, visit your application sattings.

Like Platform Applications, third party websites that:participate in Connect are required, ameng cther'things, to
protect your privacy: consistent with your Facebook privacy settings and Facebook's privacy policy.

Facebook Pages

Facebook Pages are special profiles used solely for commercial, political, or charitable purposes. You-may not set
up a Facebook Page on behalf of another individual or entity iinlessyou are authorized to do sa. This includes fan
Facebook Pages, aswell as:Facebook Pages to support: or criticize another individual or entity.

FACEBOOK DOES NOT PRE-SCREEN OR APPROVE FACEBOOK PAGES, AND CANNOT GUARANTEE THAT A
FACEBOOK PAGE WAS ACTUALLY CREATED AND IS BEING OPERATED BY THE.INDIVIDUAL-GR ENTITY THAT IS
THE SUBJECT . OF A FACEBOOK PAGE. NOR IS FACEBOOK RESPONSIBLE FOR THE CONTENT OF ANY FACEBOOK
PAGE, OR ANY TRANSACTIONS ENTERED INTQ.OR OTHER ACTIONS TAKEN ON OR IN CONNECTION WITH ANY
FACEBOOK PAGE, INCLUDING HOW THE QWNER OF THE FACEBOOK PAGE COLLECTS, HANDLES, USES AND /
OR:SHARES ANY PERSONAL INFORMATION IT MAY COLLECT FROM.USERS (PLEASE REVIEW THE FACEBOOK
PRIVACY PGLICY IF YOU HAVE ANY QUESTIONS OR-CONCERNS. REGARDING THE USE-OR SHARING OF YOUR
PERSONAL INFORMATION). YOU SHOULD BE CAREFUL BEFORE PROVIDING ANYPERSONAL INFORMATION TG
OR ENTERING INTO-ANY TRANSACTION IN CONNECTION WITH A FACEBOOK PAGE.

In addition to these Terms of Use, Facebook Pages are subject ta and governed by certain Additional Terms

Applicableto Facebodk Pages. The Additional Terms Applicable to Facebeok Pages control in- the event of any
coriflict between then-and the Terms of Use.

Terms of Sale

Please refer to-our Temms of Sale for the terms; conditions-and policies applicable: to your purchase of products or
services from Comipany: By-erdering products or services from Company through the Site, you: agieg to be bound
by and ‘accept the Terms of Sale. The Terms of Sale are subject to change without prior notice.at any time, in
Company's.sole discretion so you should réview the Terms of Sale each time you make a purchasa.

User Disputes

You are solely responsible for your interactions.with other Facebook users, We reserve the right, but have no
obligation, to monitor disputes between you and other users.

Privacy

We care about the privacy of our users, Click here to view the Facebooks Privacy Policy. By using the Site or the
Serviee, you are consenting to have your personal data transferred to and processed in the United States.

Disclaimers

The Company is not responsible.or liable in any manner for any User Content or Third Party Applications, Software
or Content posted on-the Siteror in connaction with the Service, whather posted or caused by.users.of the Site, by
Facebook, by third parties or:by any of the equipment or programming associated with or utilized'in the Site or
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the Sarvice. Although we provide rules for user conduct and postings, we do 1ot contral .and are not responsible
for what users:post, transmit or share on the Siteand are not responsible for any offensive, inappropriate,
obsceng, unlawful or otherwise objectionable content you may encountei on the Site-or ir connection with any
User Content or Third Party Applications; Software or.Content. The Company ig not responsibie for the conduct,
whether online or offline, of any user of the Site or Service.

The:Site-and the Service-may be temporarily unavailable from time to time for maintenance or other

Company assunies no responsibility for any eiror, omission, interruption, deletion, defect, delay in-operation of
transmission, communications line failure, theft or destruction or-unauthorized access to, or alteration of; User
communications. The:Company is not responsible for any technical malfunction or other problems of any
telephone network or service, computer systems, servers or providers, coniputer ormiobile pherie equipment,
software, failure of email or playars.on account of technical problems or traffic congestion en the Internet orat
any Site or combination thereof, including injury of damage to User'sor to any othei person's computer, mobile
phoneg, or other hardware or softivare, related to or resulting from: using or downloading materialg in connection
with the Web andfor in connection with the Service, including any Mobile Client software. Under ne circumstances
will the Comipany be respaonsiblie for any loss ar damage, including any loss-er damage to any User Content.or
personal-injury or death, resulting from anyone's use.of the Site or the Service, any User Content.or Third Party
Applications, Softwate or Content posted ‘on-or through the Site-or the Service.of transmitted to Users, or-any
interactions between users of the Site, whether online or offline.

THE SITE, THE SERVICE (INCLURING THE MOBILE SERVICES, THE SHARE ‘SERVICE AND THE MARKETPLACE
SERVICE), ANY-PLATFORM APPLICATIONS AND THE SITE CONTENT ARE PROVIDED “AS-IS" AND THE COMPANY
DISCLAIMS ANY.AND ALL REPRESENTATIONS AND WARRANTIES, WHETHER EXPRESS OR IMPLIED, INCLUDING
IMPLIED WARRANTIES OF TITLE, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NON-
INFRINGEMENT. THE COMPANY CANNOT GUARANTEE AND DOES NOT PROMISE ANY ‘SPECIFIC RESULTS FROM
USE OF THE'SITE AND/OR THE SERVICE AND/OR ANY PLATFORM APPLICATIONS. COMPANY ROES NOT
REPRESENT OR WARRANT THAT SOFTWARE, CONTENT OR MATERIALS ON THE SITE, THE SERVICE OR:ANY
PLATFORM APPLICATIONS ARE ACCURATE, COMPLETE, RELIABLE, CURRENT OR ERROR-FREE OR THAT THE
SITE OR SERVICE ITS SERVERS, OR ANY PLATFORM APPLICATIONS ARE FREE OF VIRUSES OR. OTHER HARMFUL
COMPONENTS. THEREFORE, YOU SHOULD EXERCISE CAUTION IN THE USE -AND DOWNLOADRING OF ANY'SUCH
SOFTWARE, CONTENT OR MATERIALS AND USE INDUSTRY-RECOGNIZED SOFTWARE TO DETECT AND
DISINFECT VIRUSES. WITHOUT LIMITING THE FOREGOING, YOU UNDERSTAND AND: AGREE THAT YOU
DOWNLOAD OR OTHERWISE OBTAIN CONTENT, MATERIAL, DATA OR SOFTWARE (INCLUDING ANY‘MOBILE
CLIENT). FROM OR THROUGH THE SERVICE AND-ANY PLATFORM APPLICATIONS AT 'YOUR OWN DISCRETION
AND RISK AND THAT YOU WILL BE'SOLELY RESPONSIBELE FOR YOUR USE THEREOF AND ANY DAMAGES TO
YOUR MOBILE DEVICE OR-COMPUTER:SYSTEM, LOSS OF DATA-OROTHER HARM OF ANY KIND THAT MAY
RESULT.

The.Company reserves the right to change any and all content, software and other items used or contained in the
Site-and any Services and Platform ‘Applications offered through the Site at any time without netice. Reference to
any products, services, processes.or other infarmation, by trade name, trademark, manufacturer, supplier or
otherwise. does not. constitute.or imply endorsement;, sponsarship or recommendation thereof,.ar any affiliation
therewith, by Company.

Limitation on Liability

IN NO EVENT WILL COMPANY ORITS DIRECTORS, EMPLOYEES OR AGENTS BE- LTABLE TOYOU OR ANY THIRD
PERSON FOR ANY INDIRECT, CONSEQUENTIAL, EXEMPLARY, INCIDENTAL, SPECIAL OR PUNITIVE DAMAGES,
INCLUDING FOR:ANY LOST PROFITS.OR LOST DATA-ARISING FROM YOUR USE OF THE SITE OR THE SERVICE,
ANY PLATFORM APPLICATIONS OR ANY OF THESITE CONTENT QR OTHER MATERIALS ON, ACCESSED
THROUGH OR DOWNLOADED FROM THE SITE, EVEN IF THE COMPANY IS AWARE OR HAS BEEN ADVISED OF
THE POSSIBILITY OF SUCH DAMAGES. NOTWITHSTANDING ANYTHING TO THE CONTRARY-CONTAINED
HEREIN, THE COMPANY'S'LIABILITY TO YOU FOR ANY CAUSE WHATSOEVER, AND‘REGARDLESS OF THE FORM
OF THE ACTION, WILL AT ALL TIMES BE LIMITED TQ THE AMOUNT PAID, IF ANY, BY YOU TO COMPANY FOR
THE SERVICE DURING THE TERM OF MEMBERSHIP, BUT IN NO CASE WILL THE COMPANY'S LIABILITY TO YOU
EXCEED $1000. YOU ACKNOWLEDGE THAT IF NO FEES ARE PAID TGO COMPANY FOR THE SERVICE, YOU SHALL
BE LIMITED TO INJUNCTIVE RELIEF ONLY, UNLESS OTHERWISE PERMITTED BY LAW, AND SHALL NOT BE
ENTITLED TO DAMAGES OF ANY KIND FROM:COMPANY, REGARDLESS. OF THE CAUSE OF ACTION.

CERTAIN:STATE LAWS-DQ NOT ALLOW LIMITATIONS ON IMPLIED WARRANTIES OR THE EXCLUSION OR
LIMITATION QF CERTAIN DAMAGES, IF THESE LAWS APPLY TO YOU, SOME OR ALL OF THE -ABOVE
DISCLAIMERS, EXCLUSIONS OR LIMITATIONS MAY NOT APPLY TO YOU, AND YOU MAY HAVE-ADDITIONAL
RIGHTS.

Termination

The Company may terminate your membership, delete-your profile-and any content or information that you have
posted on'the Sita-or through any Platform Application and/er prohibit you from using. oraccessing the Service or
the Site-or any Platform Application (or any portion, aspect or feature of the Service or'the Site or-any Platform
Application) for any reason, 6f 1o reason;, at any time in' its sole discretion, with of without notite, incliding if it
believes that you are under 13, or under 18 and not:in high school or college. When we are: notified that-a user
has died, we will generally, but-are not obligated to, keep.the user's account active undera special memorialized
status.for & period:of time datermined by us to allow other users to post and view conments.

Governing Law; Venue and Jurisdiction

By-visiting or using the Site and/or the Service, you agrée-that the laws-of the State of Delaware, without regard
to principles of conflict of laws, will govern these Terms of Use and any dispute of any sort that might -arise
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between you -and the Campany orany of our affiliates. With respect to-any disputes or-claims not subject to
arbitration (as set forth below), you agree not to commence or-prosecute any action‘in connection therewith other
than in the state and federal courts of California, and you hereby consent to, and waive all deferises of lack of
personal jurisdiction and forum non conveniens with respect to, venue:and jurisdiction in the state and federal
courts of California.

Arbitration

YOU AND COMPANY AGREE THAT, EXCEPT AS MAY OTHERWISE BE PROVIDED IN REGARD TQ SPECIFIC
SERVICES ON THE SITE IN ANY SPECIFIC TERMS APPLICABLE TO THOSE SERVICES, THE SOLE AND EXCLUSIVE
FORUM AND REMEDY FOR ANY AND ALL DISPUTES AND CLAIMS RELATING IN ANY WAY TO OR ARISING QUT
OF THESE TERMS OF USE, THE SITE AND/OR THE SERVICE (INCLUDING YOUR VISIT TO OR USE OF THE SITE
AND/OR THE SERVICE) SHALL BE FINAL AND BINDING ARBITRATION, except that: (&) to'the extent that either
of us has'in any mannerinfringed upon-or violated or threatened to-infringe upon or violate.the other-party's
patent, copyright, trademarl or trade.secret rights, or you have otherwise violated any of the user conduct rules
set forth above-orin the Code of Conduct then the parties acknowledge that arbitration is riot an adequate
remedy at law and that injunctive or-other appropriate relief may he sought; and (b) no disputes or claims
relating to anhy transactions you enter inte with a third party'thraugh the Facebook Marketplace may be arbitrated.

Arbitration under this Agreement shall be conducted by the American Arbitration Association (the "AAA") under its
Commercial Arbitration Rules and, in the case.of consumer disputes, the AAA's Supplementary Procedures for
Consumer Related Disputes ( the "AAA Consumer Rules") (collectively the:"AAA Rules"). The location of the
arbitration and the allocaticn of cests.and fees for-such arbitration shall be determinad in accardance with such
AAA Rules and shall be subject to the limitations provided for in the AA% Consumer Rules {for consumer-disputes).
If siich .costs are determined to be excessive in a consumer displite, the Company will be responsiblefor paying
all arbitration fees and arbitrator compensation in excess of what is deemed reasonable. The arbitrator's award
shall be binding and may be-entered as a judgment in- any court of competent jurisdiction.

To the fullest-extent permitted. by applicable law, NO ARBITRATION OR CLAIM UNDER THESE TERMS: OF-USE
SHALL BE JOINED: TO ANY OTHER ARBITRATION OR-CLAIM, INCLUDING ANY ARBITRATION GR CLAIM
INVOLVING ANY OTHER CURRENT OR FORMER USER OF THE SERVICE, AND NO CLASS ARBITRATION
PROCEEDINGS SHALL BE PERMITTED. In no event shall any claim, action or proceeding by you related in any
way to the Site and/or the Service (including vour visit td-or use of the Site and/or the Service) be instituted more
than three.(3) years after the.cause of action arose.

Indernnity

You -agree to indemnify and hiold the Company, its subsidiaries and affiliates, and each of their directers; officers;
agents, contractors, partners-and employees, harmless from and against any loss, liability, claim, demand,
damages, costs and expenses, including reasonable attorney's fees, -arising out:of of in-connection with any User
Content, any Third Party Applications, Software or Content you post or share on or through the Site {including
through the Share Service), your use of the Service or the Site, your conduct in connection with the Service or the
Site.or with othér users-of the Service or the Site, or-any viclation of this Agreement or of any law orthe rights of
any third paity.

Submissions

You acknowledge and agree that any questions, comments, suggestions, ideas, feedback or.other information
about the Site or the Service ("Submissions"), provided by you to Company are non-confidential and shall become
the sole property of Campany. Company shall own exclusive rights, including all intellectual property rights, and
shall be entitled to the unrestricted. use and dissemination of these Submissions for any: purpose, commercial or
otherwise, without acknowledgment or compensation to you,

Definitions and Constructions

"o

Unless otherwise specified, the terms™includes”, "including”, "e.g.,", "for example”, and other similar terms are
deemed to include the term "without limitation" immediately thereafter. Teirms used in these Terms with the: initial
letter(s) capitalized will have thie meaning attributed to them in these Terms.

Other

These Terms.of Use canstitute the éntire agreement between you and Conipany regarding the use of the Site
andfor the Service, superseding any priar agreements between you -and Company relating to your use of the Site
or the Service. The failure of Company to exercise or enforce any right-or provision: of these Terms.of Use shall
not constitute a waiver of such right:or provision in that or any other instance. If any provision of this Agreement
is held invalid, the remainder of this Agreement shall continue in full force and effect. If any provision of these
Terms.of Use shall be deemed unlawful, void or for any reason unénforceable, then that provision shall be
deemed severable from these Terms of Use and-shall-not affect the validity and enforceability of any remaining
provisions.

Questions

Piease visit our Help page-or these links for more information.

http://www.facebook.com/terms.php 12/17/2008
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Faceboak Capyright Policy

Facebaok Terms of Sale

Facebook Marketplace Guidalines
Facebook Platform Application Guidelinas
Platform Application Terms of Use
Faceboak Developar Terms of Service

Faceheol £ 2008 English (US) Login About Adverising Developers Jobs Terms Find Friends Privacy Help
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Limited Brands, Inc.

Leader Beta Agreement

and between Leader Technologies Incorporated, a Delaware corporation (“Leader™), and Limited
Brands, Inc., a Delaware corporation (“Limited”) (each corporation a “Party,” and collectively, the
“Parties”).

THIS BETA AGREEMENT (the “Agreement”) is entered into as of , 2003 by

WHEREAS Limited has interest in LeaderPhone® and Leader2Leader® products and services
invented by Leader for various uses in its business.

WHEREAS Limited wishes to evaluate the products and services first within its Advance
Technology Group ("ATG”).

WHEREAS ATG wishes to evaluate the products and services in order to implement project
management prototypes and provide bug, feature and performance improvement feedback and
recommendations. Additionally, ATG wishes to develop “desires and best fits” recommendations and a roll
out plan for follow on phases including but not limited to the roll out plan for Project Management Office
(“PMO”) applications (the “Agreement”).

WHEREAS Leader wishes to provide Limited with such products and services.

NOW, THEREFORE, in consideration of the above premises and for the duties and obligations set
forth herein, the parties agree as follows:

1. Products and Services to be Provided by Leader. Leader will provide LeaderPhone® and
Leader2Leader™ software and system products and services (“Products and Services™) to enable
Limited to implement LeaderPhone® Teleconferencing Services and Leader2Leader® according
to the project plan and budget (“Project Plan and Budget™) attached hereto as Appendix A.

2. Mutual Proprietary & Confidentiality Agreement. Limited and Leader agree to execute the mutual
proprietary and confidentiality agreement (“Mutual Proprietary & Confidentiality Agreement”)
attached hereto as Appendix B.

3. Future Agreements. Upon satisfactory completion of the work in this Agreement, it is the intent of
the Parties and a component of the scope of work in this Agreement to plan and submit for
approval additional agreements between the Parties whereby the Products and Services will
prospectively be introduced to the Project Management Office (“PMQO”) and from there to wider
deployments within the Limited organization.

4, Project Quantities. The Limited may, at its sole discretion, change the user metrics and
requirements (“Project Quantities™) such as the number of users supported, number of telephone
lines required, integration cubes to be developed, and number of Leader personnel required for
support. Limited agrees that Leader may then change its level of service accordingly.

5. LeaderPhone® End User License Agreement. Limited agrees to the LeaderPhone® end user
license agreement (“LeaderPhone® End User License Agreement™) as available for download at
the LeaderPhone® website at https://www.leaderphone.com/leader/useragreement.jsp.

6. Leader2l.cader™ Beta User License Agreement. Limited agrees to execute the Leader2Leader™
beta user license agreement (“Leader2Leader™ Beta User License Agreement”) attached hereto as
Appendix C that will be in effect during this Agreement.
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Intellectual Property. Limited agrees that Leader is and shall remain the sole owner of all
intellectual property provided and developed by Leader in the performance of its obligations under
this Agreement

Compensation. Leader shall receive compensation (“Compensation”™) according to the schedule of
payments for Products and Services as specified in the Project Plan and Budget, Appendix A.
Changes in Project Quantities shall change the Project Plan and Budget projections and fees
accordingly. Limited agrees to make the payment at the execution of this Agreement.

Customization. Limited may request Leader from time to time to perform modifications to the
Products and Services to support specific requirements. Leader may at its sole discretion
determine whether to include those modifications as a part of the Project Plan and Budget or
whether those modifications should be the subject of a separate agreement or an addendum to this
Agreement.

Term of Agreement. This Agreement shall be sixty (60) days (“Term™) from the date set forth
herein.

Site Access, Hardware, Software and Documentation. The Parties agree to provide full site access
during normal business hours to all tangible and intangible properties owned by either Party that
may be located from time to time in the facilities of the other Party. The Parties further agree that
all property owned by either Party shall remain the property of that Party under all circumstances
and that said property shall be returned promptly upon request of the owner of the property.

Independent Contractors. The Parties hereto are independent contractors. Nothing herein shall be
deemed to constitute either party as the representative, agent, partner or joint venture of the other.
The respective personnel of each Party are neither agents nor employees of the other Party for
federal tax purposes or any other purpose whatsoever, and are not entitled to any employee
benefits of the other Party.

Amendment; Waiver; Survival. Any modification or amendment of any provision of this
Agreement must be in writing and bear the signature of the duly authorized representative of each
of the Parties. The failure of any Party to enforce any right it is granted herein, or to require the
performance by the other Party hereto of any provision of this Agreement, or the waiver by any
Party of any breach of this Agreement, shall not prevent a subsequent exercise or enforcement of
such provisions or be deemed a waiver of any subsequent breach of this Agreement. All
provisions of this Agreement that by their own terms take effect upon the termination of this
Agreement or by their nature survive termination shall survive such termination.

Severability. In the event that any provision of this Agreement is held by a court of competent
jurisdiction to be unenforceable because it is invalid or in conflict with any law of any relevant
jurisdiction, the validity of the remaining provisions shall not be affected, and the rights and
obligations of the parties shall be construed and enforced as if the Agreement did not contain the
particular provisions held to be unenforceable and the unenforceable provisions shall be replaced
by mutually acceptable provisions which, being valid, legal and enforceable, come closest to the
intention of the parties underlying the invalid or unenforceable provision.

Counterparts. This Agreement may be executed simultaneously in two or more counterparts any
one of which need not contain the signatures of more than one party, but all such counterparts
taken together shall constitute one and the same Agreement.

Entire Agreement. This Agreement and Appendices constitute the entire agreement between
Limited and Leader with respect to the subject matter hereof and supersede all prior agreements,
promises, understandings and negotiations, whether written or oral, regarding the subject matter
hereof.

Proprietary & Confidential, Rev. 02-28-03
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17. Headings. The descriptive headings in this Agreement have been inserted for convenience only
and do not constitute a part of this Agreement.

18. Notices. Except as is otherwise provided in this Agreement, (a) whenever notice is required by the
Provisions of this Agreement or otherwise to be given to the Company, such notice will be in
writing addressed to the Company at 921 Eastwind Drive, Suite 118, Westerville, OH 43081,
Attention: Michael T. McKibben, mmckibben(@leader.com and (b) whenever notice is required by
the provisions of this Agreement or otherwise to be given to Limited, such notice will be in
writing addressed to Limited at , Attention:
. Any notice referred to herein may be given in writing or by telephone, so long as
such notice is immediately confirmed in writing. Notice (unless actual) will be effective upon

mailing.
Confirmed and agreed to by:
LIMITED BRANDS, INC. LEADER TECHNOLOGIES INCORPORATED
By: By:
Name: Michael T. McKibben
Title: Chairman & CEO
Print Name
Print Title

Proprietary & Confidential, Rev. 02-28-03
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Appendix A

Project Plan & Budget

Duration 60 days
Limited users supported: 15 people
Limited work group: Advanced Technology Group (ATG)

The ATG group shall obtain LeaderPhone® and Leader2Leader™ user accounts, including multiple fax
and voice mail numbers. Leader will provide these services on an ASP basis. This will be an ATG testing
environment as well as a “scoping phase” in which performance metrics will be determined. ATG will
report on bug, features and performance improvement feedback and recommendations. In addition, actual
specifications will be written for link between the Products and Services and the Limited Active Directory.
The work product for this phase will be a Project Plan for Phase 2 which will most likely involve roll out of
Leader2leader® and LeaderPhone™ within the Project Management Office (“PMO”).

Deliverables
1. ATG group gets LeaderPhone® & Leader2L.eader™ user accounts
Leader provisions LeaderPhone® & Leader2Leader™ servers on ASP basis
Leader provisions 1.4 T1 lines for testing Leader Voice Mail™ and Leader Fax™.
Leader and ATG jointly develop the project specification for the Limited Active Directory.
Leader develops call restriction feature on LeaderPhone® requested by the Limited
ATG group to implement project management prototypes and provide bug, feature and
performance improvement feedback and recommendations.
7.  ATG group to develop “desires and best fits” recommendations and “next step” project plan
to be submitted for approval that will likely involve roll out to the PMO.

SRR O

Costs
Leader2eader™ beta test licenses $7.500
Active Directory cube development planning $15,000
LeaderPhone® call restriction feature implemented $10,000
Leader Voice Mail™ & Leader Fax™ costs $1,000
Leader FTEs total! $16,000

Total $49.500

! Includes training, services, technical support, documentation, consultations, etc.

Proprietary & Confidential, Rev. 02-28-03
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Appendix B

Mutual Proprietary & Confidentiality Agreement

[To be inserted by Limited. ]
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Appendix C

Leader2Leader™ Beta User License Agreement

THIS BETA USER LICENSE AGREEMENT (the “Agreement”) is entered into as of the date first
referenced herein by and between Leader Technologies Incorporated, a Delaware corporation ( “Leader”™),
and Limited Brands, Inc., a Delaware corporation (the “Company”) (each a “Party,” and collectively, the
“Parties”).

WHEREAS Leader licenses certain software products.
WHEREAS Company wishes to evaluate such software for potential future uses in its business processes.

NOW, THEREFORE, in consideration for the rights and obligations set forth herein, the parties agree as
follows:

1. DEFINITIONS.

1.1 "Intellectual Property Rights" means patent rights (including patent applications and disclosures),
trademarks, trade dress, copyrights, trade secrets, know-how, business information, plans, Moral Rights and
any other intellectual property rights recognized in any country or jurisdiction in the world.

1.2 "Moral Rights" means any rights to claim authorship of a work, to object to or prevent any modification
of a work, to withdraw from circulation or control the publication or distribution of a work, and any similar
right, existing under judicial or statutory law of any country in the world, or under any treaty, regardless of

whether or not such right is called or generally referred to as a "moral right."

1.3 "Products" means Leader's software products in object code form, and any updates, bug fixes or
modifications thereto or derivative works created there from.

2. LICENSE.

2.1 Grant of License. Subject to the terms and conditions of this Agreement, Leader grants to Company a
nonexclusive, nontransferable, nonsublicensible, limited license to use the Products solely at the
Company’s site(s), solely in connection with computers owned or controlled by Company, for the sole
purpose of Company's internal evaluation of the Products during the term of this Agreement.

2.2 License Restrictions. Company acknowledges and agrees that: (i) Company will use the Products only
for the purposes of evaluating the Product's performance and providing feedback to Leader and for no
commercial or any other purpose, (i) Company will not disclose to any third party the results of any
benchmark tests or other evaluation of the Products, (iii) the Products contain trade secrets of Leader and
Company agrees not to disassemble, decompile or reverse engineer Products, or to permit any third party to
do so, (iv) Company will not modify, adapt or create derivative works of the Products, (v) Company will be
using a preliminary version of the Products and Leader reserves the right at any time to alter the features,
specifications, capabilities, manufacturing release dates, and general availability of the Products; (vi)
Company will not rent, lease, loan, resell, transfer, or sublicense the Products (including but not limited to
offering the functionality of the Products on a time sharing basis) (vii) use of the Products may result in
unexpected results, loss of or damage to data, project delays or other unpredictable damage or loss to
Company, and (viii) Company will use the Product only in a secured location at the Site, and prohibit
remote access to the Product central servers (over LAN or WAN access or otherwise), and shall restrict use
of the Product to those employees of Company with a need to know and use the Product as set forth herein.

2.3 Limited Rights. Company's rights in or to the Products are limited to those expressly granted in this
Section 2. Leader reserves all rights and licenses in and to the Products not expressly granted to Company
under this Agreement.
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3. OWNERSHIP.

Leader and/or its licensors owns all worldwide right, title and interest in and to the Products, including all
worldwide Intellectual Property Rights therein. Company will not delete or in any manner alter the
copyright, trademark, patent and other proprietary rights notices appearing in or on the Products as
delivered to Company. Company will reproduce such notices in and on all copies it makes of the Products
in any form, including but not limited to print, screen captures, and digital files.

4. SUPPORT. FEEDBACK.

Leader will have no obligation to provide Company with any maintenance and support services for the
Products except as otherwise specified by separate agreement. At the end of the term of this Agreement,
Company shall deliver to Leader a final written report summarizing Company's evaluation of the Products
("Product Evaluation"). Leader shall be free to use the Product Evaluation and any other feedback on the
Products, including without limitation incorporating any of Company's suggestions into Leader products, or
for purposes of advertising, without obligation or payment to Company. All such feedback and the Product
Evaluations are and shall be the sole and exclusive property of Leader and Company hereby assigns to
Leader all of its rights, title and interest in and to such feedback and Product Evaluations including any
Intellectual Property Rights therein.

5. WARRANTY DISCLAIMER.

Leader does not warrant (i) that the Products will meet Company's requirements, (ii) that the Products will
operate in the combinations that Company may select, (iii) that the Products will serve the purposes
intended by Company, or (iv) that the operation of the Products will be error free or uninterrupted or that
all Product errors will be corrected. THE PRODUCTS ARE PROVIDED TO COMPANY "AS IS" AND
WITHOUT WARRANTY OF ANY KIND. LEADER DISCLAIMS ALL OTHER WARRANTIES,
EXPRESS OR IMPLIED, INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY,
FITNESS FOR A PARTICULAR PURPOSE, NONIN-FRINGEMENT, QUIET ENJOYMENT AND
WARRANTIES ARISING OUT OF COURSE OF DEALING, OR USAGE OF TRADE.

6. LIMITATION OF LIABILITY.

IN NO EVENT WILL LEADER BE LIABLE TO COMPANY FOR ANY SPECIAL, INDIRECT,
INCIDENTAL, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES (INCLUDING LOSS
OF DATA, BUSINESS, REVENUE OR PROFITS, BUSINESS INTERRUPTION, LOSS OF
SUBSTITUTE PRODUCTS OR SERVICES OR OTHER ECONOMIC LOSS) ARISING OUT OF OR IN
CONNECTION WITH THIS AGREEMENT OR THE USE OR PERFORMANCE OF LEADER'S
PRODUCTS OR SERVICES, WHETHER SUCH LIABILITY ARISES FROM CONTRACT,
WARRANTY, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY OR OTHERWISE, AND
WHETHER OR NOT LEADER HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR
DAMAGE. THE PARTIES HAVE AGREED THAT THESE LIMITATIONS WILL SURVIVE AND
APPLY EVEN IF ANY LIMITED REMEDY SPECIFIED IN THIS AGREEMENT IS FOUND TO
HAVE FAILED OF ITS ESSENTIAL PURPOSE.

7. TERM AND TERMINATION.

7.1 Term. This Agreement will begin on the Effective Date and will remain in effect for a period of three
(3) months thereafter unless sooner terminated as provided below.

7.2 Early Termination. Each party will have the right to terminate this Agreement, with or without cause,
upon thirty (30) days' written notice to the other party. Leader may terminate this Agreement immediately
upon written notice if Company exceeds the scope of the license granted herein, violates Leader's
Intellectual Property Rights, or breaches its confidentiality obligations under this Agreement.
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7.3 Effect of Termination. Upon any termination of this Agreement the rights and licenses granted under
this Agreement shall automatically terminate and Company will promptly return to Leader (or, at Leader's
request, destroy) the applicable Products and all copies and portions thereof and all other Confidential
Information which does not relate to portions of this Agreement still in effect, in all forms and types of
media, and certify in writing to Leader that Company has complied with the foregoing.

8.4 Nonexclusive Remedy. The exercise by either party of any of its remedies under this Agreement will be
without prejudice to its other remedies under this Agreement or otherwise.

8.5 Survival. The rights and obligations of the parties contained in Sections 1, 3, 5,6, 7, 8.3, 8.4, 8.5 and 9
will survive the termination of this Agreement.

9. GENERAL.

9.1 Assignment. Company may not assign this Agreement, in whole or in part, without Leader's prior writ-
ten consent. Any attempt to assign this Agreement without such consent is null and void.

9.2 Governing Law. This Agreement will be governed by Ohio law excluding its conflicts of law
principles, and excluding the United Nations Convention on Contracts for the International Sale of Goods.

9.3 Severability. If for any reason any provision of this Agreement is found to be invalid or unenforceable,
that provision of the Agreement will be enforced to the maximum extent permissible and the other
provisions of this Agreement will remain in full force and effect.

9.4 Waiver. The failure by either party to enforce any provision of this Agreement will not constitute a
waiver of future enforcement of that or any other provision.

9.5 Notices. All notices required or permitted under this Agreement will be in writing and delivered by
confirmed facsimile transmission, by courier or overnight delivery services, or by certified mail, and in
each instance will be deemed given upon receipt. All communications will be sent to the addresses as may
be specified by either party to the other in accordance with this Section. Either party may change its address
for notices under this Agreement by giving written notice to the other party by the means specified in this
Section.

9.6 Force Majeure. Neither party will be responsible for any failure or delay in its performance under this
Agreement due to causes beyond its reasonable control, including but not limited to, labor disputes, strikes,
lockouts, shortages of or inability to obtain labor, energy, raw materials or supplies, war, riot, act of God or
governmental action.

9.7 Relationship of Parties. The parties to this Agreement are independent contractors and this Agreement
will not establish any relationship of partnership, joint venture, employment, franchise, or agency between
the parties. Neither party will have the power to bind the other or incur obligations on the other's behalf
without the other's prior written consent.

9.8 Export Control. Company agrees to comply fully with all relevant export laws and regulations of the
United States ("Export Laws") to ensure that neither the Products, nor any direct product thereof are (a)
exported or re-exported directly or indirectly in violation of Export Laws; or (b) are intended to be used for
any purposes prohibited by the Export Laws, including but not limited to nuclear, chemical, or biological
weapons proliferation.

9.9 Entire Agreement. This Agreement constitutes the complete understanding and agreement between the
partics regarding Leader product beta licensing and supercedes all prior or contemporancous agreements or
understandings, written or oral, relating to the subject matter herein. Any waiver, modifications or
amendment of any provisions of this Agreement will be effective only if in writing and signed by duly
authorized representatives of both parties.
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9.10 Counterparts. This Agreement may be executed in counterparts, each of which will be deemed an
original, but all of which together will constitute one and the same instrument.

9.11 No Third Party Beneficiaries. Leader and Company agree that there shall be no third party

beneficiaries to this Agreement.

9.12 Headings. The headings herein are inserted for convenience of reference only and are not intended to
be part of or to affect the meaning or interpretation of this Agreement.

Confirmed and agreed to by:

LIMITED

By:

Print Name

Print Title

Date

LEADER

By:
Name: Michael T. McKibben
Title: Chairman & CEO

Date
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Leader.

Proprietary & Confidentiality Agreement

In connection with your interest in business relationships between you, Douglas W. Fleser
( RECIPIENT” or you) and Leader Technologies LLC, a.k.a. Leader Technologies, Ltd., an
Ohio limited liability company ("Leader"), Leader will be furnishing you with certain
information which is either non-public, confidential or proprietary in nature, All
information ascertained by or furnished to you, your directors, officers, employees, agents or
representatives, including without limitation attorneys, accountants, consultants and
financial advisors (collectively, "representatives"), by Leader or its representatives, and all
analyses, compilations, data, studies or other documents prepared by you or your
representatives contfaining or based in whole or in part on any such furnished information or
reflecting your review of, or interest in, Leader is hereinafter referred to as the
"Information”. In consideration of your being furnished with the Information you agree
that:

1. The Information will be kept confidential and will not, without the prior written
consent of Leader be disclosed by you or your representatives, in any manner
whaisoever, in whole or in part, and will not be used by you or your representatives
directly or indirectly for any purpose other than evaluating the business relationship
referred to above. Moreover, you agree to transmit the Information only to those
representatives who need to know the Information for the purpose of evaluating the
business relationship referred to above, who are informed by you of the confidential
nature of the Information and who agree to be bound by the terms of this
Agreement by executing the attached single document prior to receiving such
information. You agree to notify Leader as 1o the identity of such representatives
prior to any dissemination of Information and to obtain Leaders consent to such
disclosure due to the highly sensitive market nature of said Information. You will be
responsible for any breach of this Agreement by your representatives, You also
agree to abide by applicable law with respect to disclosure of personnel records and
the right to privacy.

2. Neither party hereto nor its representatives will, without the prior written consent of
the other party, disclose to any other person the fact that the Information has been
made available, that discussions or negotiations are taking place concerning a
possible business relationship involving Leader or any of the terms, conditions or
other facts with respect to any such possible business relationship, including the
status thereof, except as required by law or by the rules of any recognized stock
exchange and then, if circumstances permit, only with prior written notice as soon
as possible to such other party. U circumstances make it impossible to give such
prior written notice, then any disclosure made shall be no more extensive than is
necessary to meet the minimum requirement imposed on the party making such
disclosure.

3. The Information, and all copies thereof, except for that portion of the Information
which consists of analyses, compilations, data, studies or other documents prepared
by you or your representatives will remain the absolute property of Leader and will
be returned without retaining any copies thereof to Leader immediately upon
Leaders request. That portion of the Information which consists of analyses,
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compilations, data, studies or ather documents prepared by you will be immediately
destroyed at the request of Leader and such destruction will be confirmed to Leader
in writing.

4. This Apreement shall be inoperative as to such portions of the Information which (i)
are or become generally available to the public other than as a result of an
unauthorized disclosure by you or your representatives; (i) become available to you
on a non-confidential basis from any source excluding Leader or its representatives,
which source has represented to you {and which you have no reason to disbelieve
after due inquiry) is entitled to disclose it; or (iit) was known to you on a non-
confidential basis prior to its disclosure to you by Leader or one of its
representatives.

5. You understand that Leader has endeavored to include in the Information those
materials which are believed to be reliable and relevant for the purpose of your
evaluation, but you acknowledge that neither Leader nor any of its representatives
makes any representation or warranty as to the accuracy or completeness of the
Information. You agree that neither Leader nor any of its representatives shall have
any liability to you or to any of your representatives as a result of the use of the
Information by you or your representatives, it being understood that only those
particular representations and warranties which may be made in any definitive
agreements, when, as and if executed, and subject to such limilations and
restrictions as may be specified in such definitive agreements, shall have any legal
elfect.

6. Inthe event that you or anyone to whom you transmit the Information pursuant to
this Agreement are requested or become legally compelled {by oral questions,
interrogatories, request for information or documents, subpoena, civil investigative
demand or similar process) to disclose any of the Information, you will provide
Leader with prompt written notice so that Leader may seek a protective order or
other appropriate remedy and/or waive compliance with the provisions of the
Agreement. In the event that such protective order or other remedy is not obtained,
or that Leader waives compliance with the provisions of this Agreement, you will
fumnish only that portion of the Information which is Tegally required.

7. Itis further understood and agreed that you will not directly contact employees of
Leader in connection with the Information or a potential business relationship
involving Leader without prior authorization of Michael T. McKibben, Senior
Manager of Leader. You further agree that if you meet with management as a part
ol any due diligence visit, then you will not solicit for employment any of Leaders
executives or key employees for a period of three years from the date of that visit,

8. Iiis further understood and agreed that no failure or delay by Leader in exercising
any right, power or privilege under this Agreement shall operate as a waiver thereof
nor shatl any single or partial exercise thereof preclude any other or further exercise
of any right, power or privilege hereunder.

Leader.

9. The restrictions imposed hereby shall continue for a period of live years from the
date on which you last receive or prepare, as the case may be, any Information,

Proprietary & Confidential
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10. This Agreement shall be governed and construed in accordance with the laws of the
State of Ohio applicable to agreements made and to be performed within such State,

Please return a signed copy of this Proprietary & Confidentiality Agreement to Leader, c/fo
Michael T. McKibben, Chairman, CEO & Senior Manager, Spectrum Commerce Center, 921
Hastwind Drive, Westerville, Ohio 43081.

Confirmed and Agreed to by Douglas W. Fleser

‘When sigping individually: When signing on behalf of your organization:
Signamﬁ Signature
D ~ -
Print Nafne Print Name
INDIVIDUALLY ORGANIZATION Name & Your Title
5 2 2/
Date Date

Leader.

Proprietary & Confidential
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Agreement of Confidence

INSTRUCTIONS; The preceding pages of the Proprietary & Confidentiality Agreement constitute your agreement
with Leader. This page is for your use. if you would ifke to disclose confidential Leader information to a third pary,
you can do so assuming you have first cleared your inient o disclose with Leader and than had them execute this
Agreement of Confidence. This agreement binds that third party to your Proprietary & Confidentiality Agreement.
The other oplion is to ask Leader to arrange for that third party fo enter into their own Proprietary & Gonfidantiality
Agreement.

I, {name of recipient), agree to hold in confidence all
Information received from Douglas W. Fleser { DISCLOSER”), regarding Leader
Technologies LLC, aka Leader Technologies, Ltd.{ Leader”) no matter what form the
information is in, wriiten, oral or otherwise. I understand that the Information being
disclosed to me is to be held inviolate and shall remain secret as any unintentional or
intentional dissemination or even discussions could have detrimental and irreparable
consequences to the business of Leader and its business opportunities. I further agree to be
bound by the Proprietary and Confidentiality Agreement executed by DISCLOSER in favor
of Leader, ' .

I further understand that for DISCLOSER to even approach me regarding a business
relationship with Leader, Leader has granted its consent 1o these discussions being fully
satisfied that I will abide by the terms of this Agreement of Confidence,

Confirmed and Agreed to by:

When signing individually: When signing on hehall of your erganization:

Signature Signature

Print Name Print Name

INDIVIDUALLY ORGANIZATION Name & your Title
Date Date

Note to discloser: Please forward this Agreement of Confidence inumediately to:
Michael T. McKibben, Chairman & CEQ

Leader Fechnologies LLC

921 Bastwind Drive, Suite 118

Westerville, Ohic 43081

{614) 890-1986 V OICE

{614} 864-7922 FAX

mmckibben@leader.com EMATL

www.leader.com WWW

Proprictary & Canfidential
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Proprietary & Confidentiality Agreement

In connection with your interest in business refatlonships besween you, Douglas W. Fleser
{ RECIPIENT” or you) and Leader Technolagies LLC. a.k.a. Leader Techpologies, Ltd., an
Ohio limited liability company (“Leader®), Leader will be furnishing you with certain
informalion which is either non-public, confidendal or proprietary in nature. All
information ascertained by ur [urnished to you, your directors, olficers, employees, agents or
representatives, including without limitation attorneys, accountants, ¢onsultants and
financial advisors (collectively, *representatives”), by Leader or its representatives, and all
analyses, compilations, data, studies or other documents preparcd by you or your
representatives containing or based in whole or it part on any such furnished information or
reflecting your review of, or interest in, Leader is hereinafier referred to as the
"Information’. In consideration of your being [urnished with the Information you agrec
that:

1. The Information will be kepr confidential and will nol, without the prior written
consent of Leader be disclosed by you or your representatives, in any manner
whatsoever, in whaole or in part, and will not be used by you or your representatives
directly or indirectly for any purpose other than evaluating the business relationship
referred to above. Moreover, you agree to transmit the Information only to those
representatives whao need 1o know the Information for the purpose of evaluating the
busihess relationship referred to above, who are informed by you of the confidential
nature of the Information and who agree to be bound by the terms of this
Agreement by exccuting the attaclied single document prior 1o reéeiving such
information. You agree to notily Leader as to the identity of such representatives
prior o any dissemination of Information and 1o obtain Leaders consent to such
diselosure due to the highly sengitive market nature of said Information, You will be
responsible [or any breach of this Agreement by your representatives. You alsp
agree to abide by applicable faw with respect to disclosure of personnel records and
the right to privacy.

Z. Neither party hereto nor its representatives will, without the prior written consent of
the other party, disclose to any other person the faet thal the Informaiion has been
made available, that discussions or negotialions are aking place concerning a
pussible business relationship involving Leader or any of the terms, conditions or
other facts with respect to any such possible business relationship, including the
status thereni, except as required by law or by the rules of any recognized stock
exchange and then, if circumstances permil, onky wilh prior written notice as soon
as possible to such other panty. If cir¢umstances make it impossible 10 give such
prior wrillen notice, then any disclusure made shall be no more extensive than is
:eul&swry to meet the minimum requirement imposed on the party making such

isclosure.

3. The Information, and alf copics thereof, exeept for that portion ol the Information
which consists of analyses, compilations, data, studies or other documents prepared
by you or your represeniatives will remain the absolute property of Leader and will
be returned without retaining any copies thereof to Leader immediately upon
Lcaders request. That portion of the information which consists of analyses,

Propinetary & Confrdantial
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compilations, daia, studies or other documents prepared by you will be immediately
destroved at the request of Leader and such destruciion will be confirmed to Leader
in writing,

4. This Agreemenl shall be inoperative as Lo such poriions of the Information which (i)
are or become generally avaflable to the public other than as a result of an
nnanthorized disclosure by you ar your representatives; (i) beconie avatlahle to you
on a non-confidential basis from any source excluding Leader or its representatives,
which source has represented to you {and which you have no reason to disbelieve
alter due inguiry) is entitled to diselose it; or (iif) was krniown to youw ont a non-
conflidential bagis prior to its disclosure to you by Leader ot one of its
representalives,

5. You updersiand tha( Leader has endeavored 1o inelude in the Information those
materials which are believed to be reliable and velevant for the purpese of your
evaluafion, but you acknowledpe that neither Leader nor any ol ifs representatives
makes any represenlation or warranty as 1o the accuracy or completeness of the
Information. You agree Lthat neither Leader nor any of its representatives shall have
any liability to you or Lo any of your represcnvatives as 4 result ol the vse of the
Information by you or yaur representatives, it being understood thal only those
particular representations and warranlies which may be made in any delinitive
agreements, when, as and if execnted, and subjecr to such lunitations and
rcrls;tricﬁons as may he specified in such delinitive agreements, shall have any legal
cfleet.

6. Inthe event that you or anyone to whom you transmif the Information pursuant to
this Agreement are requested or become legally compelled (by oral questions,
interrogatorics, request for information or documents, subpoena, civil investigative
demand or similar process) to discdlose any of the Information, you will provide
Leader with prompt written notice so that Leader may seek a protective order or
other appropriate remedy andjor waive compliance with the provisions of the
Agreement. Tn the event that such protective order or cther remedy is not obtained,
or that Legder waives compliance with the provisions of this Agreement, you will
fumnish only that portion of the Inlomation which is legally required.

7. Ilis further understood and agreed that you will not directly contact employeces of
Leader in connection with the Information or a polential busincss retationahip
involving Leader without prior authorization of Michael T. McKibben, Senior
Manager of Leader. You further agree that il you meet with management as a part
of any due diligence visit, then yon will not solicil {or employraent any of Leaders
exeentives or key employecs {or a period of tiree years from the date of that visit,

8. 1t is further undersiood and agreed that no fallure or delay by Leader in exercising
any right, power or privilege under this Agreement shall operate as a waiver thereof
nor shall any single or partal exercise thereof preclude any other or further exercise
af any right, power or privilege hereunder,

Leader.

9. The testrictions imposed hereby shall continue for a period of five years from (he
date on which you last receive or prepare, as the case may be, any Information.

Proprictary & Confidential
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10. This Agrcement shall be governed and construcd in accordance with the laws of the
State of Ohiv applicable (o agreements made and to be performed within such State.

Please return a signed copy of this Proprietary & Confidentiality Agreement to Leader, c/o

Michael T. McKibben, Chairman, CEQ & Scnior Manager, Spectrum GCommerce Center, 921
Eastwind Drive, Westerville, Ohio 43081.

Confirmed and Agreed to by Douglas W. Fleser

When signing individually: When signing on behall ol your organization:
A& L,

Signatuﬁ: Signature

.Dgegféﬁ ) Fode e :

Print Nafne Print Name

INDIVIDUALLY ORGANIZATION Name & Your Title
5 22 2/

Date Date

Ludder

Proprivtary & Confidentliat
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(L)

Agreement of Confidence

INSTRUCTIONS: The preceding pages of the Proprielary & Confidentiallty Agreeimont constitute your agreement
with Leadar. This page ig for your uge. If you would iike lo disclose confidentlal Leader information to a third party,
you can do so assuming you have first clearad your intent to disglose with Lesder and then had tham éxaéuta thiz
Agreement of Confidenco. This agraamant kinds that ihird parly lo your Prapristary & Confidentislity Agréemnent.
The other option is to ask Leader to airange for that third panty (o anter Into their own Propriotaty & Condldentiallly
Agragment.

1 i {nawme af recipient), agree to hold in confidence all
Information received from Douglas W. Fleser { DISCLOSER"), regarding Leader
Tachnologies LLC, aka Leader Technologics, Ltd. { Leader”) no matter what form the
information is in, written, oral or otherwise. T understand that the Information being
disclosed to me is to be held inviolate and shall remain secret as any unintentional or
intenfional dissemination or even discussions could have detrimental and irreparable
consequences to the busiriess of Leader and its business opportunities. I further agree to be
bound by the Proprietary and Conlidemtiality Agreement exgented by-DISCLOSER in-favor
of Leader. -

I further understand that for DISCLOSER o even apfumacﬁ me regarding a business
relationship with Teader, Leader has granted its consent 1o these discussions being fully
satisfied that I will abidc by the terms of this Agreement of Confidence.

Confirmed and Agreed to by:

When signing individually: When signing on behalf of yx;ur or.;qam.‘.zalion:
Signature Signature

Print Naine Print Name

INDIVIDUALLY ORGANIZATION Name & your Title

Date Date

Noie (o disdoser: Please forward this Agreement of Confidence immediately to:
Michael T, McKibben, Chairman & CEO

Leader Technologies LLC

92) Bastwind Drive, Suitc 118

Westerville, Ohio 43081

(614) 890-1986 V OICE

(614) B64-7922 FAX

mmckibben®@leader.com EMAIL

www.leader.com WWW

Proprietary & Cemtigential

Highly Confidential - Attorneys' Eyes Only LTI 149077



Case 1:08-cv-00862-LPS Document 626 Filed 08/25/10 Page 28 of 28

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE

I, Philip A. Rovner, hereby certify that on August 25, 2010, the within document
was filed with the Clerk of the Court using CM/ECF which will send notification of such
filing(s) to the following; that the document was served on the following counsel as indicated;
and that the document is available for viewing and downloading from CM/ECF.

BY CM-ECF AND E-MAIL

Thomas P. Preston, Esq.
Steven L. Caponi, Esq.
Blank Rome LLP

1201 Market Street
Wilmington, DE 19801
Preston-T(@blankrome.com
caponi@blankrome.com

I hereby certify that on August 25, 2010 I have sent by E-mail the foregoing
document to the following non-registered participants:

Heidi L. Keefe, Esq.
Mark R. Weinstein, Esq.
Jeffrey Norberg, Esq.
Melissa H. Keyes, Esq.
Cooley LLP

Five Palo Alto Square
3000 El Camino Real
Palo Alto, CA 94306-2155
hkeefe@cooley.com
mweinstein@cooley.com
inorberg@cooley.com
mkeves@cooley.com

/s/ Philip A. Rovner

Philip A. Rovner (#3215)
Potter Anderson & Corroon LLP
Hercules Plaza

P. O, Box 951

Wilmington, DE 19899

(302) 984-6000
provner{@potteranderson.com
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