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1 THE CLERK: Al'l rise.

2 THE COURT: Good mor ni ng. Good

3 mor ni ng, Your Honor.

4 THE CLERK: We may be seated.

5 THE COURT: Anything we need to

6 address before we bring the jury in?

7 MR. ANDRE: Just a few issues,

8 Your Honor. We want to | odge our objections to
9 t he demonstrative exhibits of Facebook's expert,
10 Dr. Greenberg.

11 Pursuant to the Court's procedure,
12 where just knowi ng the objection and let them
13 use them at their own risk.

14 Second issue comes with a little
15 bit of the scheduling. | believe we are trying
16 to fork out a schedule with counsel. W talked
17 t hi s norning.

18 He thinks they will be turning

19 over his case to us sometime tonorrow norning.
20 We were wondering when Your Honor wanted to have
21 t he prayer conference and charge the jury and
22 all that, assum ng we close out all of our

23 evi dence tomorrow afternoon.

24 THE COURT: Right. |f you started
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1 with your rebuttal case tomorrow, do you expect
2 t hat woul d be done by afternoon time?

3 MR. ANDRE: | believe so, Your

4 Honor .

5 THE COURT: Okay.

6 MR. ANDRE: We have a little bit

7 of a potential scheduling issue. Our expert

8 wasn't expecting to be here until Monday. We're
9 trying to contact himnow and see if we can work
10 it out.

11 THE COURT: Right. Okay.

12 Well, certainly if we get to the
13 rebuttal tomorrow, we'll expect your expert to
14 be here tonorrow, so he can testify.

15 | did not -- given our

16 conversation | ate yesterday, my anticipation is
17 we' d have a prayer conference sonetime Friday,
18 because | wouldn't be charging the jury until

19 Monday.

20 It seemed to me close to ideal if
21 we could be charging the jury first thing Monday
22 mor ni ng and do cl osi ngs. And then, you know,

23 give the case over to the jury.

24 MR. ANDRE: | think that's what we
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1 wor ked out this nmorning. We want to make sure
2 it's okay with Your Honor.

3 THE COURT: That woul d be okay

4 with me. That would mean we would have the

5 prayer conference at some undefined time

6 tomorrow. And whatever time seens appropriate,
7 given how everything else is going tonmorrow.

8 Any ot her issues?

9 MR. ANDRE: One nore.

10 THE COURT: Okay.

11 MR. ANDRE: He -- the errata of

12 Jeff Lamb that we will be playing the videotape
13 t oday. Obvi ously, the errata is not in the

14 vi deot ape.

15 |'"mjust trying to figure out how
16 Your Honor wants to handle that.

17 THE COURT: | was curious about

18 t hat . Do you have a proposal and then I'Il hear
19 from M. Rhodes?

20 MR. ANDRE: Yeah. | talked to M.
21 Rhodes. He was wanting to have Your Honor read
22 it in, but I don't know if that's the right

23 procedure or not. |*ve never had this come up,
24 to be quite frank.
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1 We have the questions and answers
2 t hat are, you know, in play, but --

3 THE COURT: Let me hear from M.
4 Rhodes on that and the other issues, to the

5 extent you've got sonmething to say on the other
6 i ssue.

7 MR. RHODES: No, we were just

8 di scussing scheduling, so | think that's fine.
9 Obviously it would be good to get
10 them off for the weekend because | think if we
11 | eak into evidence on Monday, then you'll have
12 | ong instructions and the long closing, it's
13 ki nd of a brutal day for them

14 On Lamb, the depo is not to be

15 given to the jury. My suggestion is if the

16 Court wanted to, you could say to them as he
17 i ndi cated, he changed his deposition, here is
18 what he did, end of story.

19 "' m not confortable just giving
20 them t he pages because they don't have the rest
21 of the record to which the paper pertains.

22 THE COURT: Can | see the errata
23 sheet, if anybody has it handy.

24 MR. RHODES: Your Honor, there is
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1 -- you could do it, I don't know if you want to
2 do that, you could just show it to them they

3 can just take a nmonment to | ook at it.

4 THE COURT: So first off, pages

5 193 through 199 are part of what is going to be
6 pl ayed for the jury; correct?

7 MR. RHODES: Yes.

8 MR. ANDRE: Yes.

9 MR. RHODES: | can't tell you

10 whet her the other ones are or not.

11 THE COURT: That's the entire

12 errata sheet.

13 MS. KEEFE: That's the whole

14 t hi ng.

15 MR. ANDRE: Your Honor, we handed
16 up the errata sheet, al so.

17 THE COURT: These are multiple

18 copi es of the sane.

19 MR. ANDRE: And the reason for the
20 correction is the second thing.
21 MR. RHODES: | don't think that's
22 appropriate for the record.
23 THE COURT: Well, tell nme this.
24 Do we have -- we have Dr. Kearns before we have
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1 M. Lamb?

2 MR. RHODES: Yes, Your Honor. And
3 that will be, you know, all told with direct and
4 cross probably a good ninety m nutes | would

5 suspect.

6 THE COURT: So we'll get a morning
7 break so | can reflect on this. But again, the
8 proposals are from Facebook what, that | should
9 put this on screen and read it?

10 MR. RHODES: Let me back up. I

11 think the reality is what you should do is

12 not hi ng, counsel can comment on it. | think the
13 cl eanness thing as | said to Paul, since they

14 did do it, there it is, you can throw it up on
15 t he screen. | think you would probably have to
16 include in the record somehow - -

17 THE COURT: So what do you mean by
18 not hi ng? You're going to want to argue to the
19 jury | take it.

20 MR. RHODES: | meant nothing -- |
21 didn't want to do anything nyself as a | awyer is
22 what |'m saying, Your Honor.

23 THE COURT: What is it you're

24 suggesting | do?
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1 MR. RHODES: Either tell them what
2 transpired and just show them the changes.

3 THE COURT: Meani ng just put the

4 page up that we're | ooking at now?

5 MR. RHODES: Yes, unless there is
6 anything offensive on it, just show it to them
7 t hey can now | ook at it, and then you can mark
8 that in some capacity. | don't know. Shoul d

9 that be an exhibit? | don't think it should be
10 an exhibit because the deposition itself is not
11 an exhibit.

12 THE COURT: So your proposal would
13 be that | show it perhaps as we're | ooking at it
14 now, put it up for some time so they have a

15 chance to read it?

16 MR. RHODES: And read it into the
17 record so there is a record created of the thing
18 that you did, that's why | suggest that you read
19 it to them that way the court reporter would
20 transcribe it and then it would be in the
21 record.
22 THE COURT: But not mark it as an
23 exhi bit?
24 MR. RHODES: Correct.
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1 THE COURT: And Mr. Andre, your

2 proposal is?

3 MR. ANDRE: My proposal is one of

4 two things, Your Honor. One, that after they've
5 pl ayed the videotape deposition, we go back and
6 read the record of this, you know, question,

7 answer, question, answer, question, answer, wth
8 Your Honor giving the instruction that M. Lamb,
9 he testified that he clarified his testinmny, so
10 you could give the jury instruction, M. Lanmb

11 clarified his testimony and this is how he

12 clarified it, and have, you know, the attorneys
13 read in the question, answer, question, answer,
14 or alternatively --

15 THE COURT: And excuse ne. I f we
16 read it in back and forth, what, the person

17 pl aying M. Lanb would read the corrected.

18 MR. ANDRE: The corrected, that's
19 correct. And it would be a short section of

20 read in, or alternatively, they could just read
21 in the entire Lanmb testinony instead of playing
22 t he vi deot ape.

23 THE COURT: And when you say read
24 in the entire testimny, they would read in his
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1 original and then read in his corrections.

2 MR. ANDRE: No, just read in the
3 corrections because they're a clarification.

4 THE COURT: So the jury would

5 never hear the original proposal.

6 MR. ANDRE: That's correct.

7 THE COURT: That's your proposal.
8 M . Rhodes?

9 MR. RHODES: | would -- if we did
10 that, then that obviously prevents nme from

11 commenting upon the fact that he made the change
12 which, is the standard protocol when a witness
13 says that the traffic |Iight was green, changes
14 it to red. You make a big deal in the close and
15 | obviously will. So that would be very

16 prejudicial to us.

17 THE COURT: Okay. Well, let me
18 give it some further thought. And we wil|l

19 di scuss this before anything happens with M.
20 Lamb.
21 MR. ANDRE: And Your Honor, Ms.
22 Kobi al ka just rem nded me the objection for the
23 denmonstrative this morning, the basis for that
24 is it's outside the scope of his expert report.
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1 THE COURT: | had inferred that,

2 but | appreciate you clarifying that record.

3 MR. RHODES: One housekeepi ng

4 matter, Your Honor. | may -- during M.

5 McKi bben's exam nation, | will use interrogatory
6 responses. You may recall earlier in the case
7 you t hought that they m ght not know what a

8 deposition is.

9 | would submt to you they

10 probably won't know what an interrogatory is.
11 So | just suggest to you that you m ght think
12 about telling them what it is.

13 THE COURT: M . Andre.

14 MR. ANDRE: Your Honor, | don't

15 think interrogatory responses is an appropriate
16 exhibit unless it's used for inmpeachnment. I

17 think that's the only appropriate use for it.
18 So to the extent he uses it for

19 i mpeachment, that's fine. | don't think he

20 should be putting it up there at the very

21 begi nni ng.

22 THE COURT: Didn't this issue conme
23 up as to whether it was adm ssible as to

24 evidence? | thought we dealt with it.
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1 MR. RHODES: Yes.
2 MR. ANDRE: | believe it was
3 obj ected to.
4 THE COURT: | thought | ruled on
5 it. M. Rhodes, is that your position?
6 MR. RHODES: We covered this at
7 the final pretrial conference. You ruled that
8 t he objections were overrul ed.
9 And the reason there's just one
10 line in the interrogatories, which is a
11 foundation for the on-sale issue and so for --
12 ' mjust going to show him that statenent.
13 He signed the verification saying
14 that's what you said and then I'll move on.
15 It's a foundational fact. It's in evidence.
16 THE COURT: Okay. Ms. Kobi al ka.
17 MS. KOBI ALKA: We had understood
18 your ruling to be that if they wanted to use it
19 for i mpeachment purposes, it could conme in. So
20 he has to first establish that he's not going to
21 agree with the interrogatory response, the
22 substance of it.
23 He just can't just go up there,
24 use the docunment and then try to manage to get
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958

1 it. He has to show -- denonstrates there's some

2 i nconsi stency.

3 So the problem of having some sort

4 of an instruction about an interrogatory before,

5 you know, there's even that foundation that

6 there would be inpeachment in the first place is

7 t he problem

8 THE COURT: Give nme one second,

9 pl ease. My belief is that my ruling was and ny
10 ruling now is that the document is adm ssible.
11 It's now used through the adm ssion of the party
12 opponent . It's a sworn statenment.

13 It is intended to bind the party
14 in the litigation to it. It is adm ssible.

15 The issue in front of me now as to
16 whet her there needs to be an instruction, at
17 this point | don't think there needs to be any
18 i nstruction. But dependi ng on how things come
19 in, perhaps I'll feel otherw se.

20 Anyt hing else, M. Rhodes?

21 MR. RHODES: No, thank you, Your
22 Honor .

23 THE COURT: Anything further, M.
24 Andr e?
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1 MR. ANDRE: Not hi ng further, Your
2 Honor .

3 THE COURT: All right. Let's

4 bring the jury in, please.

5 (Jury entering the courtroom at
6 9:10 a.m)

7 THE CLERK: Be seat ed.

8 THE COURT: Good morni ng, again,
9 | adi es and gentlenmen. Welcome back.

10 We're ready for another day. So
11 let's pick up where we left off, please.

12 MR. HANNAH: Good norning. Good
13 mor ni ng, Your Honor.

14 THE COURT: Good nmor ni ng.

15 THE W TNESS: Good nmorni ng, Your
16 Honor .

17 BY MR. HANNAH:

18 Q How are you doing, M. Bosworth?
19 A Doi ng wel I . How about you?

20 Q Doi ng great.

21 Let's talk a little bit about your
22 testi nony yesterday.

23 Yesterday you testified you were
24 Nunmber 1,681 on Facebook; is that right?
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960
1 A Yeah. Yeah, that's correct.
2 That is my user I|D.
3 Q That's user numbers; right?
4 A That's, yeah, nmy user.
5 Q How did you find out what number
6 user you were.
7 A Well, in the very early days of
8 Facebook, you could just |ook at your user 1D,
9 literally say Facebook.cony profile.php/?=N.
10 Q And in the earlier days, that
11 nunmber actually meant what nunber you had j oi ned
12 the site?
13 A Actually to be conpletely
14 technical about it, but I didn't know it at the
15 time.
16 Q So how many users are there now?
17 A Over 500 m | lion.
18 Q 500 mllion?
19 A Yes.
20 Q When you started at Facebook, how
21 many enpl oyees were working with you?
22 A | think the company is around 40
23 or 50 people. | don't know the exact nunber.
24 Q And how many enpl oyees are there
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1 now?

2 A | don't know the exact number now,
3 but I think it's close to 1,400 worl dwi de.

4 Q How many offices does Facebook

5 have?

6 A Let's see. Well, we have two

7 engi neering offices. Just the one in Palo Alto
8 and Seattle. Sales office and user operations,
9 | would guess a dozen.

10 It could be nore. | " m not

11 actually --

12 Q Al'l over the worl d?

13 A They are distributed across the
14 gl obe.

15 Q Okay. All right.

16 Yesterday you also testified a

17 little bit about privacy. And | believe you

18 mentioned that it would be a breach of privacy
19 to |l og how people navigate across the site and
20 di spl ay other places; is that right?

21 A Yeah. Certainly given the

22 expectations of the site today, | think we can
23 all agree using Facebook, we wouldn't want -- we
24 woul dn't want our browsing activity to be
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1 di splayed in the feed.

2 Q Let's make it clear. Facebook

3 does |l og that information; right?

4 A Sur e.

5 Q And you use it to sel

6 advertising; isn't that right?

7 MS. KEEFE: Objecti on. Beyond t he
8 scope.

9 THE COURT: Overrul ed.

10 Q You use that information -- let ne
11 just add to a very clear question. In order to
12 sell advertisements, you need to know when users
13 | ook at a page; isn't that right?

14 A "' m not an expert in advertising
15 systens. | " m actually -- 1 honestly do not know
16 the answer to what we need to know for

17 advertising, or I amnot famliar with how we
18 track ads or how we target ads.

19 Q Do you know how many paid views

20 t hat Facebook has in a nmonth? Let's do a day,
21 how about a day?

22 A | believe it's a hundred billion.
23 Q A hundred billion a day. So you
24 need to know somehow how many times people are
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1 vi ewi ng pages; right? You just don't display it
2 publicly, so you keep it internally for your own
3 use?
4 A | want to make sure |I'm answering
5 the right question. In terms of when pages are
6 | oaded from Facebook and a request goes to our
7 servers, we keep track of how many times our
8 servers get hit, that's an inportant thing to
9 make sure they have the scale to the | oad. But
10 in so far as how much is it keeping track of,
11 what specific user is doing what, | don't know
12 t he answer to that question.
13 Q Now, we talked a little bit
14 about -- | should say you talked a little bit
15 about m nifeed and news feed. s that right,
16 yes, sir?
17 A We did.
18 Q M ni feed and news feed, they were
19 | aunched at the same time; is that right?
20 A They were | aunched the same day.
21 Q And that was -- strike that.
22 M ni feed and news feed, those were
23 bot h avail abl e as of November 21st, 2006; isn't
24 that right?
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1 A | believe so.

2 Q So mnifeed, we talked a little

3 bit about mnifeed and you said yesterday that

4 it's subsuned into the wall; is that right?

5 A It has since been, yeah, that's

6 correct.

7 Q Okay. But other than that, there
8 has been no significant changes to m nifeed, has
9 there, since Novenmber 21st, 20067

10 A | am not sure what you mean by

11 significant. That's a pretty vague statement.
12 | think there has been quite a few devel opnents.
13 We added a | ot of functionality to the site.

14 For exanple, when | tal ked about what actions to
15 show up in the mnifeed |like joining a group,

16 when we | aunched we didn't have that change, now
17 if you are a fan of a page that would show up.
18 So there has certainly been

19 additions. And from a technol ogy standpoint in
20 terms of howit's been inplenented, there has

21 been a | ot of developnent, but | think it's

22 significant by product changes. | mean, | don't
23 know what you mean by that. ' m sorry.

24 Q You were deposed in this case,
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1 weren't you?

2 A | was.

3 Q And you provided testinony under
4 t he penalty of perjury, didn't you?

5 A | did.

6 Q And | would like to read into the
7 record page 121, lines two through seven.

8 MS. KEEFE: What page?

9 MR. HANNAH: 121, two through

10 seven.

11 MS. KEEFE: | think for

12 conpl eteness, you would have to read to the
13 bottom | apol ogi ze. | believe for

14 conpl eteness you would have to read to the

15 bottom of the page.

16 MR. HANNAH: Your Honor, this is
17 t he exact same question and answer.

18 THE COURT: ' m going to have to
19 steal a copy of it.

20 MR. HANNAH: May | approach, Your
21 Honor .

22 THE COURT: You may, but do you
23 have a clean copy of the entire thing?

24 MR. HANNAH: May | approach?
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1 THE COURT: You may.

2 Ms. Keefe, how nmuch further are

3 you asking be read?

4 MS. KEEFE: | read to the bottom

5 of the page, Your Honor. | know that ends in

6 the m ddle of something, so |I'm not exactly

7 sure, do you have another copy, | can pick a

8 line.

9 MR. HANNAH: Can | just ask if he
10 was asked the follow ng question and if he gave
11 the followi ng answer, Your Honor? | would Iike
12 to nmove on.

13 MS. KEEFE: Your Honor, |

14 apol ogi ze. My objection would still stand.

15 THE COURT: M. Hannah, if you

16 want to read through to the top of, well, Iine
17 two of 122, you may start at the point that you
18 want to start.

19 BY MR. HANNAH:

20 Q M. Bosworth, during your

21 deposition, you were asked:

22 " QUESTI ON: Has there been

23 significant changes to mnifeed since its

24 | aunch?
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1 " ANSVER: Not that | know of.

2 " QUESTI ON: So is it fair to say
3 that it operates in substantially the same way
4 as it did in October 20067

5 " ANSVER: For some definition of

6 t he word substantial .

7 " QUESTI ON: Significantly.

8 "ANSVER: Well replacing one

9 vague, one vague term for another, the termis
10 not a way to -- | don't know, | can think of no
11 maj or structural changes. The description |

12 gave you woul d apply today. The description |
13 gave you today of how it operated at | aunch

14 applies today. There have been other changes to
15 t abl es, operations, objects, displays, but to
16 the structure | tal ked about, | know of

17 not hi ng. "

18 MS. KEEFE: Just one quick

19 clarification, Your Honor. He m sread a
20 statement on lines 21 and 22.
21 THE COURT: Yes. | know it was
22 i nadvertent, but he did, so let's read fromline
23 15 again, M. Hannah.
24 MR. HANNAH: On 1217
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1 THE COURT: On 121 to the end,

2 there were several words.

3 BY MR. HANNAH:

4 Q " QUESTI ON: Significantly.

5 " ANSVER: Repl aci ng one vague, one
6 vague term for another vague termis not a way

7 to -- unfortunately I don't know. | can think

8 of no major structural changes. \Whereas the

9 description | just gave you would no | onger

10 apply today. The description | gave you for how
11 it operated at | aunch applies today. There may
12 have been ot her changes architecturally to

13 t abl es, names, schemas, operations, objects,

14 di spl ays, but to the structure | tal ked about, I
15 know of nothing."

16 So, M. Bosworth, you knew why I

17 asked if there had been any significant changes,
18 you knew the answer to that question, didn't you
19 during your depo?
20 A You were as vague when you asked
21 it then as you are now. | think the question
22 sounds the same now as it was then. | agree the
23 definition of substantial. But there is
24 obviously lots of things we added. You also
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1 kind -- | was referring in that deposition to

2 some structure that | had described earlier, and
3 t hat structure much |ike that | described

4 earlier matches the description that | gave

5 here. So yeah, | feel that still stands today.
6 Q Okay. Thanks.

7 Now, let's be clear. The m nifeed
8 table, it stores information that -- it stores
9 activity information of a user in a mnifeed

10 table; is that right?

11 A And that's correct.

12 Q And the mnifeed table that's in
13 t he user database; isn't that right?

14 A Yes.

15 Q And you mentioned yesterday that a
16 number of user actions that result in stories
17 are displayed on the wall using the m nifeed

18 table; isn't that right?

19 A That's correct.

20 Q And that includes writing on

21 someone's wal |l ?

22 A Actually writing on someone's wal l
23 woul dn't be used in the mnifeed table on that
24 actual wall, writing on sonmeone else's wall

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 26 of 329 Pagegll%)o#: 10434

1 woul d be, so yes, | want to be very precise.

2 Q So if I go to soneone el se's wall
3 and | write on their wall, I'mgoing to get an
4 action on ny profile that says that | wrote on
5 their wall; right?

6 A That's correct.

7 Q And these actions also include

8 joining a group; is that right?

9 A That's correct.

10 Q Fanni ng a page?

11 A Now called |iking a page. | have
12 been using the wrong | anguage, but we just made
13 t hat change.

14 Q Al'l these actions that are done
15 t hat are stored, those are all stored in the
16 m ni feed table on the user database; isn't that
17 right?

18 A Yes.

19 Q You also testified yesterday about
20 a photo table. Do you renmember that?

21 A | do.

22 Q Now, the photo table, that's also
23 stored in the user database; isn't that right?
24 A That's correct.
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1 Q Now, you mentioned yesterday that
2 there is no interaction between the m nifeed and
3 t he photo table, but both these tables are

4 stored in the user database; is that right?

5 A That's correct.

6 Q You also testified about a news

7 feed. Do you renmember that?

8 A Yeah.

9 Q |'mgoing to get a little bit into
10 the weeds on this, but | just want to be

11 precise. Now, in 2006 when news feed | aunched,
12 you were part of that |aunch; is that right?

13 A | was.

14 Q Al'l right. Now, when news feed

15 | aunched, it was using Q feed servers; is that
16 right?

17 A That's correct.

18 Q And the Q feed servers, they would
19 tail what are called falcon logs; is that right?
20 A They would tail falcon |ogs, yes.
21 Q Now, just to explain, falcon | ogs
22 is a way to |l og users' actions on the site; is
23 that right?

24 A Fal con | ogs are -- that's one way
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1 to describe it, yeah, absolutely.

2 Q And falcon is still used today; is
3 that right?

4 A Falcon is still used today for

5 some things, although not for news feed.

6 Q We'l|l get to that.

7 Now, the Q feed servers say they
8 woul d tail these falcon |ogs, they would store
9 that information in the memory; is that right,
10 in a menory | og?

11 A Yeah, not in the |log, they would
12 store it in memory, though. And | kind of

13 t al ked about menory yesterday as being this

14 short-termthing that eventually dissolves, it
15 IS not permanent.

16 Q And then workers would come and
17 t hey woul d aggregate that data; is that right?
18 A Yeah, there is a process call ed
19 t he worker.

20 Q And then the workers, they would
21 rank that data; is that right?

22 A That's correct.

23 Q And then that data woul d get

24 written into the user database; is that right?
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1 A Into a separate table called news
2 feed stories.

3 Q So the news feed stories would

4 al so be stored in the user database?

5 A That's right.

6 Q Al ong with the photo table and the
7 m ni feed tabl e?

8 A | think the best way to think

9 about it is you have a house with |ike a car and
10 a bike init, and then it's got a blender in it,
11 and those things aren't related but they're al
12 stored in the house. So | think you're right,
13 t hese things are stored somepl ace.

14 Q Al'l in the user database?

15 A They were different tables in the
16 user dat abase.

17 Q Now, there was a change to the

18 news feed in 2008; is that right?

19 A Yes.

20 Q And that's when you started using
21 mul tifeed; is that right?

22 A That's correct.

23 Q And nmultifeed, they would tail the
24 falcon logs as well; isn't that right?
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1 A At first they did, yes.

2 Q Ri ght. And the Falcon | ogs, again
3 just to be clear, those?

4 That's responsi ble for |ogging a
5 user's actions on the site; is that right?

6 A That's correct.

7 Q Now, when tailing, the Fal con

8 logs -- Multifeed would | og these actions into
9 menmory; is that right?

10 A That's correct.

11 Q And then when a user | ands on a
12 home page, News Feed would query Multifeed; is
13 that right?

14 A Well, to be precise, the page

15 that's being built, the home page would send out
16 a query to Multifeed.

17 Q And that's using RPC; is that

18 right?

19 A Yeah.

20 Q Renot e procedure call?

21 A Ri ght. Remote procedure call.

22 Q Now, once it made those calls,

23 makes the RPC call, Multifeed would go and it
24 woul d actually -- well, when the page is
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1 rendered, | should say, it's going to go and

2 fetch additional data; is that right?

3 A So, yeah. To be precise, the home
4 page.

5 Q So News Feed just is a product at
6 this point?

7 A Just in the system anymore. The
8 home page would make this call to Multifeed to
9 get the data about your friends or about

10 someone's friends to show us who you view or

11 someone.

12 And then when it was trying to

13 di splay that information to you, it would have
14 to -- you know, some of these things have

15 pictures or they may have, you know, a piece of
16 text that's not stored with Multifeed. So it
17 woul d go fetch those things.

18 Q Right. So it would be Iike a user
19 profile photo or something Iike that?

20 A Sur e.

21 Q Now, the way the Multifeed works
22 today is pretty nmuch the identical way; right?
23 The only exception is that the code actually

24 logs it directly into the Multifeed system

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 32 of 329 Pagegl%#: 10440

1 instead of having to tell the Falcon log; is

2 that right?

3 A Yeah, the codes. So it's kind

4 of -- you can think of the code as recording it
5 in Multifeed as opposed to recording it in

6 Fal con.

7 Q Now, yesterday you testified that
8 it would be the opposite of M nifeed and News
9 Feed to display the sheer navigation from one
10 pl ace to anot her?

11 A | said opposite of the philosophy
12 of those things. Those were things of members
13 to highlight interesting on it and things that
14 were relevant to them And so insofar as

15 navi gation is not relevant or interesting,

16 that's what | mean.

17 Q But let's be clear. If a user

18 interact with a page, or wites on a wall or
19 joins a group M nifeed and News Feed, they're
20 going to store that action; right?

21 A They' Il record that action, yeah.
22 Q Now, yesterday you testified that
23 there's no metadata contained in the Mnifeed
24 Tabl e. You remember that?
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1 A Yeah.
2 Q You know, M. Cox testified
3 yesterday that there was metadata in the
4 M ni feed Tabl e. WAs he incorrect in saying
5 t hat ?
6 MS. KEEFE: Obj ection, Your Honor.
7 | mpr oper i mpeachnment. Hear say, what M. Cox
8 said versus what Bosworth said.
9 THE COURT: M . Hannah.
10 MR. HANNAH: | " m just asking the
11 witness if M. Cox was incorrect when he said
12 met adata was in the Mnifeed Table.
13 THE COURT: lt's sustained. Fi nd
14 anot her way to ask him
15 BY MR. HANNAH:
16 Q Woul d you agree with the
17 characterization that metadata is stored in the
18 M ni feed table?
19 A No. Yesterday | made pretty clear
20 | don't consider any of the data stored in the
21 M nifeed to be nmetadata.
22 Q Woul d any enpl oyees in Facebook
23 consider metadata to be in the M nifeed Tabl e?
24 A | can't speak of any other
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1 empl oyees of Facebook. | can explain metadata
2 to you better, if you like.
3 Q No, that's enough.
4 MR. HANNAH: Thank you, M.
5 Boswort h.
6 Thank you Your Honor ?
7 THE COURT: Redi rect ?
8 REDI RECT EXAM NATI ON
9 BY MS. KEEFE:
10 Q M. Bosworth, is any of the data
11 in the Falcon | ogs used to update metadata in
12 photo tables?
13 A Absol utely not.
14 Q s any of the information in
15 Fal con | ogs used to update nmetadata in Wall
16 Tabl es?
17 A No.
18 MS. KEEFE: Thank you, M.
19 Boswort h.
20 THE COURT: Thank you. You may
21 step down.
22 Ms. Keefe, you can come retrieve
23 t his.
24 MS. KEEFE: Thank you, Your Honor.
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1 THE COURT: | don't need it any

2 | onger.

3 MS. KEEFE: Thank you. Thank you,
4 Your Honor.

5 THE COURT: You can call your next
6 wi t ness.

7 MR. RHODES: Good morni ng, Your

8 Honor . May it please the Court, we'd like to

9 call Professor M chael Kearns to the stand.

10 THE COURT: Okay.

11 THE CLERK: Pl ease state and spel
12 your nanme.

13 THE W TNESS: M chael Kearns.

14 M-1-C-H-A-E-L K-E-A-R-N-S.

15 THE CLERK: Do you swear the

16 testimony you will give to the Court and the

17 jury in the case will be the truth, the whole
18 truth and nothing but the truth so help you God.
19 THE W TNESS: | do. Good nor ni ng.
20 THE COURT: Good nmor ni ng.

21 MR. RHODES: May | proceed, Your
22 Honor ?

23 THE COURT: You may.

24 DI RECT EXAM NATI ON
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1 BY MR. RHODES:
2 Q Good nor ni ng.
3 A Good nor ni ng.
4 Q How ol d are you?
5 A |'m 47 years ol d.
6 Q Where do you live?
7 A | Iive in Philadel phi a.
8 Q What do you do?
9 A |'m a professor at the University
10 of Pennsylvania in the computer science
11 depart ment.
12 Q What does that mean?
13 A Well, it means that | teach at
14 Penn and teach both undergraduate and graduate
15 cl asses and conduct a research program as well.
16 Q Woul d you mnd telling us about
17 your academ ¢ background? You don't need to go
18 t hrough grade school or kindergarten. St art
19 with high school and go forward.
20 A | went to high school in Southern
21 Cal i forni a. | was an undergraduate studying
22 mat h and conputer science at the University of
23 California at Berkeley, and then went to
24 graduate school to get a PhD in computer science
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1 at Harvard University.

2 Q Woul d you m nd briefly describing
3 your work history?

4 A So after getting ny Ph.D. at

5 Harvard, | took post-doctoral fellowships for a
6 year at M T, and then for another year back at

7 Ber kel ey.

8 And then after that, | basically

9 spent the 1990s in basic research and

10 devel opment at AT&T Bell Labs.

11 And then after one year in venture
12 capital, while talking with Penn about nmoving to
13 their conputer science department, | went to

14 Penn in early 2002. And |'ve been on the

15 faculty since then.

16 Q MT is the Massachusetts Institute
17 of Technol ogy, | take it?

18 A Yes.

19 Q We don't need to bel abor this, but
20 because it's not always clear to me: \What
21 exactly is post-doctoral work?
22 A So it's quite conmmon when -- after
23 one gets a Ph.D., but before you take a real
24 job, in order to kind of further your research
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1 devel opment and maybe work in a couple new areas
2 and broaden yourself, that you m ght go and do a
3 one-year research, one or two research

4 appoi ntment at a university to just be in a new
5 environment, work with some new people, get

6 exposed to sonme new i deas.

7 Q What was the thing that spoke to

8 you about getting into this field in the first

9 pl ace?

10 A Well, | guess in high school, |

11 started playing around with, you know, conmputers
12 in my dad's | ab. My dad was an academ c, al so.
13 He was a chem stry professor. And
14 so | started playing around on Unix systens that
15 he had for his research.

16 And | guess | first got interested
17 in computer science just because of the sort of
18 m xture of practicality and creativity. And so,
19 on the one hand, you could do very powerful,

20 practical things with conputers, but | was

21 al ways interested in the sort of open-endedness
22 of it all.

23 So, in particular, you know, the
24 fact that with the same tools, you could also do
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1 things like create virtual worlds. And then as
2 | actually started studying the field
3 scientifically, | realized there was a | ot of
4 ri gger and depth to it as well. | just got
5 sucked i n.
6 Q Do you have experience with not
7 only using conputers and studyi ng conputer
8 architecture, but have you al so yourself been
9 i nvol ved with source code? And |I'm not conmputer
10 [iterate, the codes that --
11 A Yes. ' ma programmer as well.
12 | don't consider nyself a
13 professional software programrer, by any nmeans.
14 But |I've certainly participated in | arge-scale
15 comput er programm ng.
16 The | ast four years | was at Bell
17 Labs, | was the head of the artificial
18 intelligence research department there. And we
19 had a number of |arge-scale systems, projects
20 that involved a fair amount of coding.
21 And | was quite involved in those.
22 And aside fromnmy work at Penn, | also, you
23 know, served as a technical advisor to a nunber
24 of technol ogy start-up conmpanies, mainly trying

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 40 of 329 Pagegllé)dr#: 10448

1 to help them figure out how to apply machi ne

2 met hods to the very |l arge data sets they have,
3 problems |ike that.

4 | was often, you know, involved in
5 the fairly hands-on programati c source coding
6 elements to them

7 Q Let's talk for a noment about the
8 cl asses you teach. Do you teach a class on

9 soci al networKking?

10 A | do teach a class on soci al

11 net wor ki ng.

12 Q Can you briefly tell us about it?
13 A Yes. So this was a course that |
14 desi gned just about six years ago.

15 | think I taught the -- maybe the
16 sixth or seventh, maybe the seventh offering of
17 it just this last spring. This -- | designed
18 the course back in 2003 when social networKks

19 were first becom ng popul ar on the web.
20 And at the same time, there was a
21 group that there was sort of scientific
22 literature emerging trying to sort of understand
23 how soci al networks evol ved, what kind of
24 structural properties they have. You know,
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1 peopl e have probably heard of sone of these

2 things like sort of six degrees of separation,
3 this notion that in a |large social network, any
4 pair of individuals is only a couple of pops

5 away.

6 And so | decided that it would be
7 both fun and interesting for students to kind of
8 see that there was a science behind that, that
9 there was some sort of systematic thing you

10 could predict and say, while at the same tinme
11 watching it unfold in front of themin systens
12 i ke Facebook and Friendster and the |ike.

13 MR. RHODES: Your Honor, we tender
14 this witness as an expert in the field.

15 MR. ANDRE: There's no objection,
16 Your Honor.

17 THE COURT: Okay. He's so

18 recogni zed.

19 MR. RHODES: Thank you, Your

20 Honor .

21 BY MR. RHODES:

22 Q | take it you're famliar with

23 Facebook?

24 A | am very famliar with Facebook,
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1 yes.

2 Q Do you yourself use Facebook?

3 A Yes, | do.

4 Q When was the first time that you
5 personally interacted with Facebook?

6 A | first got a Facebook account in
7 March of 2004.

8 Q So you woul d have been one of the
9 earlier doctors?

10 A So as people may know, the

11 evol ution of Facebook is it began as a service
12 only avail able to menbers of the Harvard

13 Uni versity community. So you actually needed a
14 Harvard edu email address.

15 Shortly after that, it was opened
16 up to other ivy | eague schools, you know, people
17 with Iike a UPenn edu address. And | was

18 basically in that first wave of non-Harvard

19 users.

20 Q And have you been using Facebook
21 conti nuously since approximtely 2004?

22 A That's correct.

23 Q And as a result of that past

24 experience and use and in connection with the
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1 courses you teach in your field of endeavor, are
2 you generally famliar with the manner in which
3 the site has evol ved over time?

4 A l'"'mquite famliar. Yeah.

5 Q And | take it the sites has

6 evol ved over time?

7 A Quite a bit. | mean, Facebook has
8 added and changed a great deal of functionality
9 over time. They've reorganized the service and
10 functionality that they do have. It's changed
11 quite a bit.

12 Q Al'l right. Let's tal k about what
13 you were hired to do.

14 What is your understanding as to
15 what it is we asked you to do?

16 A | was asked to exam ne the '761

17 patent, the patent in question. And examne it
18 carefully and conpare it to the operation of the
19 Facebook and come to an opinion as to whether
20 Facebook in any way infringes on that patent.

21 Q And |'m sure this is going to

22 shock the jury. But | take it you have an

23 opi nion on that?

24 A | do have an opinion on it.
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1 Q Go ahead and tell it.

2 A My opinion is that Facebook does

3 not infringe on any aspects of the patent.

4 Q Al'l right. And then we'll talk

5 about for the next, you know, period of time why
6 you feel that way.

7 Can you give the jury a sense of

8 -- so we call you up and hire you, ask you to do
9 this.

10 What is it that you do between

11 t hen and today to forma basis from which you

12 can render that opinion?

13 A Yeah. So, | mean, obviously the

14 first thing I did was to carefully read the

15 patent, reread the patent, try to understand it,
16 try to understand what it was proposing, problem
17 it thought it was addressing.

18 Tried to understand the various

19 descriptions and di agrams of the, you know,

20 system that's being proposed there, the

21 technol ogy that's being proposed there.

22 Then, of course, | thought first

23 about, you know, how Facebook actually worKks.

24 And what -- you know, what -- tried to see where

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 45 of 329 Pagegllé)g#: 10453

1 el ements of the patent m ght match up agai nst

2 what Facebook does.

3 | then -- you know, a big part of

4 what | was doing was responding to the expert

5 report of Dr. Vigna. So, of course, | had

6 access to that and | read that report and the

7 assertions that it made very carefully, and

8 conpared the things that he was saying with how
9 Facebook actually worked.

10 And at some point, | went to

11 California to actually | ook at the source code
12 in question, including but not Ilimted to, why
13 is there source code that are cited in the Vigna
14 report?

15 | talked to a Facebook engi neer at
16 some length to -- you know, made avail able to me
17 to ask questions that | had about how Facebook
18 really worKks. Some of the, you know, very, very
19 | ow-1 evel details that are not easily discerned
20 fromjust using the systemitself and asking

21 guesti ons about the code, and where certain

22 t hi ngs happen in the code, and in what order, so
23 on and so forth.

24 Q Let's talk for a noment about the
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1 '761 patent. \When you read it the first time

2 and perhaps the second and third time as part of
3 your effort to conprehend what it covered, what
4 was your initial inpression of that patent?

5 A Well, my initial reaction is one

6 of confusi on. | found the patent quite

7 confusing, the |language in it.

8 | found a | ot of the | anguage very
9 vague. | felt like there were, you know, many
10 terms that were not well defined, and seemed

11 very simlar and were sort of used in a very

12 | oose way.

13 So, you know, there's things I|ike
14 webs, and boards, and contexts and environments.
15 And these are sort of all used interchangeably.
16 So it took awhile for me to try to
17 figure out what the patent was trying to

18 propose, but that was my first reaction.

19 Q So in light of that first

20 reaction, would | be presunptuous to ask you if
21 you then spent nore time studying the patent to
22 try to really grasp what problem the inventors
23 t hought they were trying to solve?

24 A Yeah. So |I spent quite a bit of

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 47 of 329 Pagegllé)l#: 10455

1 time working on that and trying to come to sone
2 under st andi ng of it.

3 | think it hel ped when I went to

4 the claim thenmsel ves, you know, which are sort
5 of what matters most, and sort of read them

6 carefully, and realized that, you know, at the

7 end of all this, something rather specific and

8 narrow and precise is described in the patent.

9 Even in other places, the high-Ievel

10 descriptions were a bit confusing to me

11 initially.

12 Q Do you have an understanding as to
13 what the problem was that the invention of the
14 '761 patent was trying to solve?

15 MR. ANDRE: Obj ection, Your Honor.
16 Outside the scope of this expert's report. He' s
17 an infringement expert.

18 THE COURT: Okay. Well, the

19 objection is noted, but overruled subject to the
20 protocol we've discussed.

21 You may go ahead, M. Rhodes.

22 BY MR. RHODES:

23 Q Let me take a step back. You were
24 asked to render an opinion on whether or not the
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1 patent infringed; is that right?

2 A That's correct.

3 Q Yeah. And nmy question is sinply:
4 When you read the patent, were you able to, in
5 your own m nd, determ ne what problem you

6 t hought the patent was trying to solve?

7 A Yeah, | mean --

8 MR. ANDRE: Same objection.

9 THE COURT: Okay. There's no need
10 to keep noting the objection. The objection
11 with respect to the protocol we have discussed
12 is noted as a standing objection.

13 MR. ANDRE: Thank you.

14 THE COURT: Okay. You may

15 proceed, if you have recall the question.

16 BY MR. RHODES:

17 Q Do you have the question?

18 A | think -- | think | understand
19 the gist of the question. | mean, the patent
20 itself is really rather forthcom ng very early
21 on in describing the problemor the situation
22 that it seems to think needs addressing.

23 Q And what is that?

24 A So, you know, the | anguage of the
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1 patent very much feels as if it's addressing

2 sort of corporate enterprise workflow

3 environments where the management and tracking
4 of information is extremely important.

5 So in the very first coupl e of

6 pages the patent the |laments the fact that, you
7 know, in the modern era in |arge organizations,
8 peopl e are creating docunents, emails, contents,
9 presentations, and there is all sorts of

10 pointers to themin all kinds of places, al

11 ki nds of places that are referencing those

12 documents. And it's hard to sort of keep track
13 of all this activity. It's hard to sort of keep
14 track of the context in which a document was

15 created, sort of what the workflow was if you
16 like in sort of getting the document fromits
17 initial creation to some |ater point.

18 And it sort of |laments the fact

19 that all of this information that sort of is
20 about the document or should be stored with the
21 document is scattered in a kazillion different
22 pl aces that nobody can find and that's sort of
23 the patent starts by discussing very clearly

24 that pain, if you |like, and then goes on to
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1 propose that a solution of some sort is required
2 to this. And then goes on to propose that

3 sol ution.

4 Q But to be fair, | mean, does the

5 patent limt itself explicitly to corporate

6 environment s?

7 A There is nothing in the | anguage

8 of the clainms that says and this shall only be
9 used in, you know, corporate enterprise workflow
10 applications, no.

11 Q Now, in conputer science, is there
12 mul tiple ways to solve a common probl ent?

13 A Yes. | mean, in fact, maybe

14 that's one of the problenms of computer science
15 or why conputer science is hard. Very often,

16 you know, just specifying what a piece of

17 software, for instance, should do, i.e., what

18 the inputs to it are and what the outputs of it
19 shoul d be | eaves things highly under specified,
20 sort of what's under the hood, the details of

21 how far sonmething is inmplemented can be done in
22 many, many different ways and often for very

23 good reasons.

24 So I mght wite two programs that
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1 will look to the user as they're doing identica
2 t hi ngs and one of themis a little bit slower

3 but is very efficient in its use of menmory, and
4 anot her one m ght be faster, but more wasteful

5 of menory. Under ordinary circunstances the

6 user may not realize there is anything different
7 about these two versions.

8 There is many, many different ways
9 that the same functionality or service, whatever
10 you want to call it, could be inmplemented under
11 t he hood.

12 Q You said under the hood. | assume
13 that's a car metaphor, |ooking at the engine

14 under neat h?

15 A Yeah. " m sort of talking about

16 things like -- all the things that mercifully a
17 user should never really be aware of, sort of

18 what does the actual source code | ook Iike, what
19 | anguage was that code written in. You know,
20 what ki nds of machines are actually inplenmenting
21 or running the software, so on and so forth. So
22 these are all the things -- | think a car is a
23 good anal ogy. So when things go well, you don't
24 know much about your engine, hopefully, right,
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1 unl ess you're a mechanic or a conputer

2 scientist, | guess.

3 Q So is the distinction that what a
4 user sees on the computer screen may not

5 necessarily tell a conputer scientist what's

6 actually occurring inside the machine?

7 A That's right. I n general from

8 just the end user's behavior if you like, it's
9 extremely rare that you can infer anything

10 meani ngfully about how the system actually

11 i mpl ements what you're seeing.

12 Q We talked a nmoment ago about your
13 under st andi ng of what the patent was speaking to
14 as to the problemit was attempting to solve.
15 Is there anything in the patent itself that

16 speaks to that?

17 A There are many, many parts of the
18 patent that speak very directly about that.

19 Q May | ask that we get Figure 2 of
20 t he patent up. Do you recogni ze what | have

21 di spl ayed before the jury as |l ooks |like a page
22 fromthe patent, and it's got at the bottom it
23 | ooks like F 1 G, or Figure 2. Do you recogni ze
24 what that is?
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1 A | do recognize this figure from

2 t he patent, yes.

3 Q What is this?

4 A So this is if you like, you know,
5 kind of a flow chart or a diagramoutlining a

6 sequence of steps and conponents that nust be

7 present in the invention or, you know, in the --
8 t hat basically enmbody the steps of the

9 i nvention.

10 Q To people skilled in the art which
11 is -- that's a lawyer term We | awyers have

12 | ots of terms |ike conputer scientists and we
13 | awyers speak of people skilled in the art

14 meani ng people |Iike yourself who have that

15 particul arized expertise in the field.

16 When people skilled in the art of
17 computer science |look at -- is that a bl ock

18 di agram or a flow chart?

19 A Bl ock diagram flow chart,
20 what ever .
21 Q When people that are skilled in
22 conputer science |look at that, do those people
23 imply steps or a sequence fromthat chart?
24 A Yes, there is definitely obviously
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1 a tenporal sequence, a series of events

2 unfolding in a particular order over time that's
3 both inplied by this diagram and the sort of

4 textural description that acconpanies it in the
5 pat ent .

6 Q | realize | gave you ny | aser

7 pointer and | don't want you to use it for fear
8 of hitting somebody along the table, but you

9 notice that there are arrows in the diagranf

10 A You're tal king about the vertical
11 arrows going fromone block to the next? Yes.
12 Q And | notice that the arrows, they
13 | ook I'i ke they have arrowheads, and they appear
14 to me, at least to my eye, to be going one way.
15 |s that how it appears to you?

16 A It does appear that way to ne,

17 yes.

18 Q Are there bl ock diagrams where the
19 arrows go both ways?

20 A That woul d be extremely unusual .
21 Q So is it your opinion with respect
22 to that block diagramthat this is meant to

23 represent a sequence of steps that -- of

24 somet hing that m ght embody the clainm of the
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1 pat ent ?

2 A It is.

3 Q And does any of the text inside of
4 t hese boxes, does any of that |anguage map to

5 any of the |anguages in the claims?

6 A It does.

7 Q Now, let's jump to it.

8 MR. RHODES: And |I'm going to with
9 the Court's permssion, | would Iike to set up
10 on the easel in the corner a board that has

11 Claim1l on it. May | ?

12 THE COURT: That's fine.

13 MR. RHODES: Thank you, Your

14 Honor .

15 BY MR. RHODES:

16 Q Now, Professor Kearns, | have put
17 up a -- it's like a white board with I hope the
18 entirety of the | anguage of the first claim of
19 the patent. And | would like you to wal k us

20 t hrough your understandi ng of what that claim
21 entails?

22 A Okay. So you know like the block
23 di agram t hat was up a second ago, this text

24 descri bes a very precise sequence of events that
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1000

1 unfold in time in order to infringe on the

2 patent or to -- basically a description of the

3 claim of the patent, the first claimof the

4 pat ent.

5 And, you know, not surprisingly

6 and quite naturally, the order of the steps that

7 are meant to occur are written in the order that

8 t hey occur.

9 So basically you can kind of think
10 if you like of time progressing forward as we go
11 down t hrough the text which, of course, would be
12 t he most straightforward way to wite a patent
13 which is tal king about a tenporal sequence of
14 events.

15 So just to say a high Ievel thing
16 for a second. So what's being described in this
17 paragraph is a sequence of events involving sonme
18 steps taken by an end user of the hypothetical
19 system and sonme steps taking place, being done
20 by the system So there is sort of a back and
21 forth. And the systemis doing things in

22 response to various actions that the user is

23 t aki ng.

24 | want to sort of in a very
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1 pedestrian fashion wal k through that sequence of
2 events and highlight some aspects of that.
3 Al so, enmbodied in this paragraph
4 are several conmponents of the system kind of
5 pi eces of the system that nust be present in
6 order to embody the invention.
7 So let me just -- let's start from
8 t he begi nni ng. So what it says is a
9 comput er -i npl ement ed net wor k- based system So
10 computers are involved and presumably conmputers
11 t hat are connected to a networKk.
12 That facilitates management of
13 data. What does that mean? The patent goes on
14 tell you what it means. It's conmpri sing,
15 composed of, or consisting of several sequenti al
16 st eps.
17 First off the network-based system
18 needs to have a context conponent. There is a
19 cont ext conponent. And we'll see what the
20 context component does in the subsequent steps.
21 So there is a context conmponent of this system
22 What does the context component do? [t captures
23 context information. So it's capturing not any
24 old kind of information m nd you, but context
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1 i nformation.
2 So what is that? Well, we'll come
3 to that. But it's not arbitrary information,
4 it's context information. And as you'll see,
5 context is really a synonymin this patent for
6 what environment you're in, what virtual
7 environment you're in, what web page you're on.
8 So if the user is in some context,
9 there is a context component of the system
10 that's capturing this context information. And
11 t hat context information is associated with some
12 data that the user creates in this first
13 cont ext .
14 So they're in sonme |ocation. That
15 | ocation is the context and the user creates
16 some dat a. So it's data created by user
17 interaction, so | also want to circle that it's
18 created.
19 So the user is in this
20 environment. They are in some context or
21 | ocation in this environment and they undergo
22 some act of creation. So if you want to create
23 exampl es, they perhaps create a new document and
24 start typing a letter to their nother into it.
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1 Okay. That's just one exanpl e.
2 But so now we're starting to see
3 the interleafing of steps by the system steps
4 by the user. The systemis there. It has a
5 context component. The user is in some
6 context/location. The user then takes a step of
7 creating some data. Okay? And that data, of
8 course, being created in the first context of
9 t he networ k-based system so on and so forth.
10 Now, the context conponent is
11 supposed to do somet hing automatically in
12 response to the mere creation of that new
13 content or data by the user.
14 So the context conponent then
15 dynam cally stores the context information in
16 met adata. So that's a lot of words, | realize,
17 but I think at the end of the day it's quite
18 si mpl e.
19 So first of all there is this term
20 dynam cally, which I would i mgine the jury has
21 been told has been given a precise meaning by
22 t he Court. So it's a synonym for automatically
23 and in response to the preceding event.
24 So there is a reference, so
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1 everywhere you see dynam cally, you can swap in
2 the | engthier but nore precise expression,
3 automatically and in response to the preceding
4 events.
5 What is the preceding events?
6 There is only one candidate for it. There is
7 only one thing that's happened so far which is
8 the user has created some data in the first
9 cont ext .
10 The context component has captured
11 information about that context and they're going
12 to automatically store this context conponent in
13 met adat a.
14 As you probably know by now,
15 met adata is sort of a very general conmputer
16 science termthat basically refers to
17 i nformation about information, sort of data
18 about dat a.
19 So, for instance, you know, as |I'm
20 sure you heard in some of the discussions
21 already, if | have a photograph, a digita
22 phot ograph, right, the digital photo, the file
23 ki nd of containing the bits of the digital
24 phot ograph itself, that we would consider data.
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1 And then | m ght have metadata which is sort of
2 annot ations or additional information about that
3 photo that I m ght want to keep around for
4 various reasons, |ike how high quality is the
5 phot ograph, what is its resolution, what are the
6 intended wi dth and heights that it should be
7 di spl ayed, so on and so forth, this would be
8 what we woul d call metadat a.
9 So, you know, the sequence is the
10 user is in this first context or environment,
11 they create some data in that first context or
12 environment, the context component silently
13 wi t hout any further initiative by the user just
14 in response to the act of creation then
15 automatically stores metadata about the context,
16 right, so not about the data per se, but about
17 the context, and automatically stores that with
18 t he dat a.
19 So this is going to be stored with
20 t he user defined data. And this is just one of
21 many places in the patent where it makes it
22 cl ear that what happens is, you know, the user
23 creates some data, the system automatically
24 wraps up and stores with that piece of data the
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1 met adat a about the environment or context in
2 which | created it. Somet hi ng about, you know,
3 some i nformation about the environment in which
4 | created that data and then it gets stored. |t
5 gets stored on a storage component of the
6 net wor k- based system
7 So | just unpacked a | ot of words,
8 but I think the tenporal sequence of things and
9 the conditions required to neet this first
10 el ement of the claimare quite clear; user
11 creates the data, system automatically stores
12 met adata with that data, and that metadata
13 shoul d be about the context in which it was
14 created, the context |ower environment if you
15 like. So that's sort of the first big paragraph
16 of this claim
17 And then additionally, there nust
18 also exist in the systema so-called tracking
19 component . So this is different fromthe
20 context conmponent. The context conmponent is
21 sort of the environment in which the user sits
22 and creates data in the first step. And then
23 there is this tracking conmponent.
24 And what is the tracking
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1 conponent's job in life? 1t's basically to
2 track the user's movement, to track their
3 navi gation around this environment. So it was a
4 conputer-inplemented tracking conmponent of the
5 system Wiy is it called a tracking conponent?
6 What it's doing is it's tracking a change of the
7 user fromthe first context to a second context.
8 So this thing is watching the -- this thing is
9 sort of perpetually nmonitoring the user's first
10 movement from one context to another. And the
11 tracking component is going to be doing this in
12 background all the time and any time a user
13 moves from one context to another context the
14 tracki ng component is going to notice and it's
15 going to do something in response.
16 What is it going to do? It's
17 going to dynamcally, that means automatically
18 and in response to the preceding events, it's
19 going to dynamcally update the stored metadata
20 based on the change of context. Dynam cal |y
21 updating the stored metadata based on the change
22 in context.
23 So again, we have this word
24 dynam cally here again. Remenber that means
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1 automatically and in response to the preceding
2 events. I n preceding events, this dynamcally
3 was the user does sonething, they create data.
4 The creation of the data automatically caused
5 t he context component to store metadata about
6 the context with the data.
7 Here we have dynam cally again.

8 So here dynamcally, what's the precedi ng event
9 here, what's the -- to what action by the user
10 is being responded to here. It's the change of

11 context. That's the whole reason for the

12 tracki ng component, right, it's watching the

13 user nove around.

14 They're in a first context. \hen
15 they nove to a second context, it very clearly
16 states here that automatically and in response
17 to the preceding event, dynamcally the tracking
18 component is going to update the stored metadata
19 to sort of annotate the fact that the user has
20 moved from |l ocation A to |ocation B.

21 And furthernore, right, this

22 stored metadata, note that it's updating the

23 stored metadata, okay, not any old data

24 somewhere in the world about sonething, right,
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1 t hat woul d be sort of phenomenally vague. lt's
2 updating the stored metadat a.

3 What stored metadata? There is

4 only one candi date for the stored metadat a.

5 It's the same metadata that was stored in the

6 first step up here. So there is data basically
7 tracking the user's navigation or novenent

8 around the system and as they nmove, that data is
9 bei ng changed to track that movenent.

10 Okay. So the stored metadata up
11 here clearly refers to the same nmetadata that's
12 referred to up here.

13 Q You got a coma there, it says

14 wher ei n?

15 A Right. There is a final

16 condition, right. So you sort of have these

17 conditions. And then in addition to all of the
18 precedi ng, then the user needs to do a final

19 action. So again, this is describing, this is
20 descri bing a sequence of interaction between a
21 user and the system and the user makes the final
22 nmove.
23 The final move that the user makes
24 is that they access the data fromthe second
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1 context. They don't just go to the second
2 context and lie around there doing nothing, they
3 need to do something very precise in order to
4 embody the invention. They need to access the
5 data. And again, the data here is the sanme as
6 the data created up here.
7 So we really have a game or
8 interaction going on between system and user
9 here, very precise sequence of steps unfol ding
10 in a particular order in tinme. And the final
11 move if you like is by the user who then needs
12 to go access that data that was created in the
13 first step, first context.
14 Q Thank you. You can take a seat.
15 Did you prepare some denonstrative
16 slides to illustrate what you have just rel ated
17 to us?
18 A | have.
19 Q Okay. So let's get the first
20 slide up. And here we are again. Can you tell
21 us what this is meant to represent?
22 A Yeah. So this is just because
23 this is a lot of words and text and descri ption.
24 This is if you like a graphic illustration of
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1 the exact steps that | laid out in the sort of
2 deconstruction of the patent itself.
3 What we have here is a
4 hypot heti cal system enbodying the steps
5 described in Claim 1l of the patent. So we have,
6 you know, the system here consist of, you know,
7 mul tiple contexts. | have two here just to keep
8 the example simple. We have context one and
9 context two to make them visually distinct. I
10 have colored the first one green and the second
11 one bl ue.
12 We have a server if you like a
13 storage device, soneplace where computers can
14 store information and get it later in the mddle
15 there. And we have a user who | ooks kind of
16 like the PC guy fromthe Apple ads, actually.
17 But we have a user in the first context and what
18 " mjust going to do is just this animation is
19 going to wal k us through the sequence of steps
20 that | just described.
21 Q Why don't you tell us when you
22 want to nove to the next slide?
23 A The user is sitting there in
24 context one and the first thing that is required
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1 by the patent is the user creates sone data. So
2 let's say, for instance, they create a
3 phot ograph in the first context. So we have
4 this smley face representing a digital file
5 with a photo in it. Okay.
6 So the user makes the first move,
7 they create this content or this data if you
8 like. And then the systemis going to do
9 somet hi ng automatically. So can we nove to the
10 next step.
11 So the system of course, you
12 know, better save the data if it's ever going to
13 find it again. So the data gets stored on sone
14 ki nd of storage device or medium The data is
15 stored on the server. And can you go one step
16 further, please. Automatically w thout the
17 user, the user has done nothing other than
18 create that photo.
19 Automatically the system deci des
20 to not just store the data itself with the file,
21 but to store some information indicative of the
22 context that the user was in. Here | have
23 i ndi cated that by sort of a green wrapper if you
24 i ke around that data. And it's green because
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1 it should be indicative of the context itself
2 that the data was created in, it's not just any
3 ot her old information.
4 Q Let me stop you there.
5 MR. RHODES: If I may go to the
6 screen, Your Honor.
7 THE COURT: You may.
8 BY MR. RHODES:
9 Q In the | anguage of Claim1, the
10 happy face woul d be the photograph?
11 A That woul d be the data.
12 Q That's the user created data?
13 A That's the user created data,
14 correct.
15 Q And again, this is just to
16 denonstrate what you were trying to illustrate.
17 The green border around the user created data is
18 meant to be the metadata?
19 A That's the metadata. And the
20 met adat a, of course, should be indicative of the
21 cont ext.
22 Q And the context is that the user
23 interacted in a first context created data and
24 in response to that, the system created
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1 met adat a?
2 A That's correct.
3 Q And the green maps to the context
4 so we know that it's green, then this guy was
5 created by that guy over there?
6 A That's correct.
7 Q Conti nue, please
8 A Okay. So this is the first couple
9 of steps. The next step that's described in the
10 patent in the claimthat we just went through is
11 t hat the user then moves from one context or
12 environment to a second context or environment,
13 what's called a context two, the blue context.
14 Al'l right? And again there should be a tracking
15 component .
16 So if we go back one step, there
17 is a tracking component which are represented by
18 t hese hooki e Power Poi nt eyeballs here. And, you
19 know, sort of unbeknownst to the user, without
20 t hem needing to be aware of this tracking
21 conponent at all, it's go to notice their
22 movement from context one to context two.
23 So let's go forward. Upon arrival
24 of the user in the second context, this tracking
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1 component is going to automatically update and
2 adds to the metadata the fact that there is this
3 second context now.
4 Q St op. St op. So in this
5 hypot hetical, all that's happened is the user
6 created content in the first environment,
7 met adata was created, they went to the second
8 context, and you now have nore --
9 A Cont ext, yes.
10 Q -- more context information that
11 was updated in the | anguage of the patent?
12 A That's right.
13 Q Has the user done anything in the
14 second context at this point in the
15 illustration?
16 A No.
17 Q I|f you | ook --
18 A They have done not hing yet.
19 Q They have just gone there?
20 A They have just gone there.
21 Q If you |l ook at the |l anguage of the
22 patent, can you illustrate to the jury why the
23 claimrequires nothing nore than nmovement from
24 context one to context two to dynam cally update
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1 t he met adat a?
2 A Yeah. lt's described here, it's
3 both explicitly in the phrase dynamcally and in
4 the order in which the steps are clearly
5 written. There is a tracking component that
6 tracks the change of the user froma first
7 context to a second context and then dynam cally
8 updates the store metadata before the user has
9 done anyt hi ng.
10 The user accessing the data is the
11 final step here which is naturally, of course,
12 written last in the sequence of text in the
13 claimitself. Ri ght. And dynam cally again
14 means automatically and witten response to the
15 precedi ng event.
16 Q Let me stop you there. Sl ow down.
17 The word dynam cally has two components?
18 A That's right.
19 Q At automatically?
20 A Ri ght .
21 Q And the second one is in response
22 to the preceding event?
23 A That's right.
24 Q Does preceding in your opinion
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1 mean the future?
2 A It does not.
3 Q Does preceding in your view mean
4 the present?
5 A It does not.
6 Q What does it nmean?
7 A It means the past.
8 Q So if we ook at the second
9 dynam cally, third ine fromthe bottom of Claim
10 1 that you have got circled there, right there,
11 point the jury to what the prior event was in
12 the claimed | anguage, what is it?
13 A The prior event is a change of the
14 user fromthe first context to a second context.
15 The tracking conponent is tracking novement
16 naturally of the user.
17 Q So stop. So the event that you're
18 describing is the novement from context one to
19 context two?
20 A That's correct.
21 Q And then the second conponent of
22 dynam cally is something called automatically?
23 A That's right.
24 Q When the event occurs, movenent of
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1 one context to another, that's the event that
2 had to occur?
3 A Ri ght .
4 Q What does the system do
5 automatically?
6 A Automatically, it updates and adds
7 to the metadata to indicate the arrival in the
8 second context.
9 Q Tell us where we see that | anguage
10 sequentially and point to the words, where is
11 t he update?
12 A So dynam cally updating the stored
13 met adata based on the change, right, so we have
14 further confirmation here. The update is based
15 on the change, automatically, right. The change
16 occurs and then automatically the system updates
17 the metadata, the user doesn't have to do
18 anything else in order for that update to be
19 caused.
20 Q The | anguage says the change. Do
21 you see that?
22 A Yes.
23 Q Based on this change?
24 A Yes, based on the change.
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1 Q And do you have an opinion as to
2 whet her the words the change nodi fy anything
3 previously in that paragraph?

4 A Wel |, again, there is only one

5 possi bl e candi date for the change. There has
6 only been one change referenced anywhere in

7 t hese two paragraphs and that's the change of
8 the user fromthe first context to the second
9 context, so clearly the change here is the

10 change here.

11 Q And then |l ast, the phrase the

12 stored met adat a. Do you see that?

13 A | do.

14 Q Do you see the word stored?

15 A | do.

16 Q Does the word stored inply to you
17 atime element?

18 A Stored i s past tense.

19 Q Is it future tense?
20 A It is not.
21 Q Is it present tense?
22 A It is not.
23 Q It is past tense?
24 A It is past tense.
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1 Q So does that mean that the
2 met adata to which the word stored is applied is
3 somet hi ng that had already occurred in the
4 systenf?
5 A That's right. And there is no
6 mystery as to what that was, because it's
7 exactly the data or netadata that was stored in
8 the first element of the claim
9 Q So the stored metadata, would that
10 refer to the metadata fromthe green context
11 t hat was automatically created when the
12 phot ograph was created in the first context?
13 A That's right. And that's why
14 we're showing this wrapper around the raw data
15 itself changing or growi ng over time to keep
16 track of the user's movements as the tracking
17 conponent is described.
18 Q Al'l right. Have you now expl ai ned
19 this animtion to us?
20 A Well, so I mean, we're al nost
21 done, right. So we have had this alternation of
22 steps by system and user, user created the data,
23 system automatically created the initial green
24 met adata that wrapped around that data, the user
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1 moved, the tracking component clearly saw the
2 movement and then automatically right then and
3 there put the blue metadata with the green
4 met adata to indicate the change in context as
5 it's described in the claim
6 And then the final step that's
7 required is that then the user has to do
8 somet hing to access the original data, i.e., the
9 smley face photo in the second context.
10 Q Al'l right. So let's assunme for a
11 second that this was nme at nmy Facebook profile
12 page, |'m a new user, don't have a profile
13 picture. | upload a happy face as nmy profile
14 picture. And let's assume that some metadata
15 was created about it and stored in sonething
16 called a photo table. And then |I go to another
17 page in the Facebook system and | do nothing.
18 Are you with me?
19 A l'"'mwi th you.
20 MR. ANDRE: Obj ecti on. M . Rhodes
21 is testifying here. He's |l eading this wtness
22 quite a bit.
23 MR. RHODES: It's foundati on.
24 THE COURT: There has been a | ot
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1 of |l eading and there hasn't been an objection

2 previously. |"mgoing to allow a little |eading
3 ri ght now. He's trying to state a | ong

4 gquesti on.

5 MR. ANDRE: | have been trying to
6 give him | eeway.

7 THE COURT: You have given him

8 | eeway. And let's continue with this question

9 and let's avoid testifying, M. Rhodes.

10 BY MR. RHODES:

11 Q | f the user has just gone to that
12 second page but has done not hing, what happens
13 with respect to Facebook in terms of updating

14 the metadata that was created in that first

15 context?

16 A You' re asking me now how Facebook
17 actually works?

18 Q Just for the nonent.

19 A Not hi ng happens. | have graphics
20 to illustrate that |ater.
21 Q Now, we have been tal king about
22 Claim 1. May | now turn your attention to Claim
23 9?
24 A Sur e.
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1 Q So it would be easier if you

2 woul dn't m nd just taking the board that's right
3 next to the wall and putting it on the easel.

4 A You want this one?

5 Q Yes.

6 A Okay.

7 Q Now, | realize that the | anguage

8 of the clainms as they go on, there is a | ot of

9 duplication and |I'm hoping we can kind of avoid
10 torturing everybody by going through everything,
11 but can you wal k us through Claim9, provide

12 your understandi ng of what it entails, and focus
13 maybe perhaps on the differences between Claim 1
14 as opposed to just repeating everything we've

15 al ready covered?

16 A Yes. | mean, there's many

17 i ndependent claims in the patent that are

18 extremely simlar to each other.

19 And basically all of them descri be
20 t he exact same sequence of steps in the same
21 order that | described themfor Claim11l. And to
22 be honest with you, I'mnot -- for some of these
23 other claims, it's not exactly clear what
24 differences is intended. Ri ght .
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1 So, you know, for instance, just
2 | ooki ng at one, which you can't see and, you
3 know, one was about a conputer-inmplenented
4 net wor k- based system that facilitates managenent
5 of data. That is instead a computer-inmplemented
6 net wor k- based. It's not facilitating management
7 dat a. Met hod of managi ng dat a.
8 | will be honest that |'m not sure
9 what differences those phrases are intended to
10 mean. But it kind of doesn't matter because,
11 again, exact same order of things occurs.
12 So, you know, and the other clainms
13 are very simlar in this way. They all sort of
14 have slightly different phrasing at the
15 begi nning. They will or won't talk about
16 comput er -i npl ement ed or conputer-based or
17 net wor k- based managenment of data versus managi ng
18 data, so on and so forth.
19 You can sort of easily see that
20 the same steps are here. So, you know, and now
21 t he word environment seens to be being used
22 instead of context. And if | remember
23 correctly, | believe that the Court sensibly
24 deci ded that context is basically a synonym for
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1 envi ronment .
2 Correct me if |I'm wrong. So it's
3 really the sanme thing
4 So we have, you know, creating
5 data within a user environment or a context of a
6 web-based conputing platform via user
7 interaction with the user environment by a user
8 using an application.
9 A M . Kearns, please slow down or
10 you're going to kill the reporter.
11 So we basically have, again, a |ot
12 of words describing a user in a first
13 environment or context creating data in that
14 environment or context. Okay.
15 We then again have the system
16 dynam cally associating metadata with the data
17 created by the user in the first environment or
18 context, and storing that data somewhere where
19 it can get it l|ater.
20 And the metadata, right, should
21 include information related to the user, the
22 data, the application and the user environment.
23 Ri ght .
24 So here for some reason, it's been
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1 added. The condition has been added that the
2 met adata also is about the user, the data and
3 t he application. But still present as far as --
4 is the fact that the metadata should definitely
5 include informati on about the environment as
6 wel | .
7 So it seenms like in addition, what
8 seems somewhat |ike cosmetic changes in the
9 | anguage, there have been additional conditions
10 added to what should be stored in the metadata
11 here. But it still includes what was present in
12 Claim 1, mainly information about the
13 envi ronment or context.
14 We still have the tracking
15 component present. Ri ght. The tracking
16 component that tracks movenment of the user from
17 t he user environment of the web-based computing
18 platformto a second user environment, a second
19 cont ext . Ri ght .
20 So we, again, have this tracking
21 conponent that's sort of watching the navigation
22 or movement of the user. And then again, we
23 have that tracking conmponent should dynam cally
24 just as -- dynamcally up here again here in the
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1 first storing of metadata with the -- with the
2 raw data in the first context.
3 We have the tracking conmponent
4 dynam cally doing something automatically. And
5 in response to the user noving from one
6 environment to a second environment, it's going
7 to update the stored metadata and associ ati on of
8 t he data, the application and the second user
9 envi ronment .
10 Okay. And then finally again,
11 user makes the final nove. The user then
12 empl oys at | east one of the applications and the
13 data from the second user.
14 So the user then does something to
15 the data or accesses it in some way fromthe
16 second environment.
17 Q And so from Claim9 before the
18 final step of the accessing of the data is
19 achi eved, does the systemrequire the user to do
20 anything in the second environment beyond the
21 actual navigation tool?
22 A No, totally seam ess in the
23 background, dynamcally, automatically just in
24 response to the nove.
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1 Q Thank you, Professor. You may
2 have a seat.
3 And then we'll try to go through
4 the other two quickly. Let's throw up on the
5 screen Claim 21.
6 A So, yeah. | mean, | don't know
7 how you want - -
8 Q We want as little as possible.
9 But we want you to explain, you know, whether or
10 not this requires the same fundamental steps.
11 A Al'l right. So clearly it does.
12 Al'l right. Now, work space seens
13 to be being used instead of context and
14 envi ronment . But, again, we have a user in a
15 first workspace of a web-based conputed platform
16 usi ng application. The system then dynamcally
17 associ ates metadata with the data.
18 So automatically in response to
19 the user creating this data in the first
20 wor kspace, metadata is associated with that data
21 automatically by the system And you know, the
22 met adata should -- you know, it's required that
23 the metadata include a bunch of stuff, but it --
24 definitely included in that is something about
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1 t he user workspace itself. Again, workspace
2 here, more or less, is synonynmous with context
3 and environment from before.
4 We then still have the tracking
5 component which tracks novement of the user from
6 the first workspace to the second user
7 wor kspace. And that tracking conponent, again
8 dynam cally in response just to the navigation
9 fromthe first to the second workspace, updates
10 or adds to the metadata.
11 So in the metadata, you know,
12 i ndicating that they are in this second context
13 or workspace now. And then there's this final
14 step indexing the data created in the user
15 wor kspace such that a plurality of different
16 users can again access the data fromthe -- you
17 know, from a variety of workspaces.
18 So somehow this |ast paragraph is
19 i ntroducing more players into the final step.
20 But the basic order is exactly the sane.
21 Q An then | ast, but not |east, let's
22 | ook at the -- | think it's independent Claim
23 23.
24 Can you tell us what this one
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1 covers?
2 A Yeah. So, you know, now we're
3 back to context somehow.
4 But at the -- again, a context
5 component for defining a first user workspace.
6 So we have a first workspace context
7 envi ronment .
8 Context data is captured when the
9 user interacts with this first workspace and
10 dynam cally stores the context. It has
11 met adat a.
12 The metadata is dynam cally
13 associ ated with data created in the first user
14 wor kspace. Ri ght .
15 So the data is, you know, again
16 the user is creating data in this first
17 environment. And the systemis automatically
18 annotating that data with metadata, which is at
19 | east indicative of the context/work
20 space/ environment .
21 Then again we have the track
22 component present. It's going to track a change
23 of the user fromthe first user workspace to a
24 second user workspace.
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1 And, again, it's going to

2 dynam cally store the change information meaning

3 t he change of workspace on the storage conponent

4 as part of the metadata. And then again, after

5 t hat has happened, it's also required that the

6 user access the data fromthe second workspace.

7 Q Al'l right. Let's go back to Claim

8 21 for a nmoment.

9 | noticed that if you | ook at the
10 bottom there's a 65 on the left there. You go
11 to the right. It says users can access the
12 dat a. You see the phrase via the metadata?

13 A | do.

14 Q Is that a difference fromthe

15 prior independent clainm we've been | ooking at?
16 A It certainly -- it's certainly an
17 addi ti on. "' m not sure what exactly is intended
18 by it, but otherwi se we are tal king about

19 accessing the data here. There seens to be a
20 condition required that the data not be indexed
21 directly, but somehow t hrough the met adat a.

22 Q Now, |et me ask you: Do you have
23 an understandi ng what it takes to infringe a

24 claim of a patent?
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1 A | do.
2 Q And what is that?
3 A So my understandi ng of patent | aw
4 is that in order to infringe on a claim every
5 conmponent or element of the claimnust be
6 present in the infringing technol ogy.
7 Q And do you have an understandi ng
8 of something called the Doctrine of Equival ents?
9 A | do.
10 Q And for purposes of your
11 testi nmony, what understanding did you acquire in
12 t hat regard?
13 A My understandi ng of the Doctrine
14 of Equivalents is that something that has all of
15 the elements of the claimthat essentially has
16 all the elements of the claimwhere perhaps sonme
17 of the elements are only very superficially or
18 insubstantially different than as is described
19 in the claim then you could still find for
20 infringement.
21 Q Okay.
22 A So if I don't literally have an
23 exact step or conponent that the claim enbodies,
24 but | have something that anybody woul d agree is
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1 just a cosmetic or insubstantial difference,

2 then you can sort of say, Well, this is

3 performng the same exact function in the same
4 way in the same order, even though it's called
5 something different. And we're going to

6 allow -- we're going to include that as part of
7 infringement.

8 Q Now, with respect to the four

9 i ndependent claim we've | ooked at, do you have
10 opinions with regard to whether or not Facebook
11 infringes any of those independent clai ms,

12 either literally or under the Doctrine of

13 Equi val ent s?

14 A | do. My opinion is that it

15 doesn't infringe on any of them either

16 literally or under the Doctrine of Equival ents.
17 Q Do you have an understanding as to
18 what a dependent claimis?

19 A | do.
20 Q And what is your understanding of
21 what a dependent claimis?
22 A A dependent claimis one that is
23 sort of a rider or it's based on first
24 infringing on the independent claimand then
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1 al so doing something else.
2 Q Do you understand that with
3 respect to a dependent claim the dependent
4 claim adds an additional limtation or set of
5 limtations to the entirety of the independent
6 claimto which it pertains?
7 A | do.
8 Q Now, let's shift gears. W' ve
9 been tal king about the | anguage of the patent.
10 Let's shift gears to Facebook.
11 A.  Okay.
12 Q And | think the jury's heard
13 enough testimony about generally Facebook, how
14 generally Facebook works. Did you read Dr.
15 Vigna's report in connection with your work?
16 A | did.
17 Q And did you notice that in Dr
18 Vigna's report he discussed sonmething that we'll
19 refer to as use cases?
20 A | did.
21 Q And these, in effect, were -- were
22 these, in effect, the exanples of how he was
23 trying to illustrate exanples of how Facebook
24 infringed?
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1 A Yes.
2 Q So let's tal k about upl oading
3 phot ogr aphs.
4 A Okay.
5 Q Are you with me?
6 A Yes.
7 Q And have you upl oaded photographs
8 on Facebook?
9 A | have.
10 Q From a user perspective, how does
11 a user -- and again, we've heard some of this,
12 so we can nove through this. How does a user
13 upl oad a photograph?
14 A Well, first you need to navigate
15 to the page within Facebook where you're given
16 t he option to upload or change your profile
17 phot ogr aph. | think we have -- you just want to
18 di scuss it in -- because | have prepared sone
19 screen shots.
20 Q You want to throw those up?
21 Okay. So what are we | ooking at
22 here?
23 A So we're | ooking at, you know, a
24 screen shot of a Facebook user's page. It | ooks
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1 like it mght be you.
2 And what, you know, you can see
3 here if you're a Facebook user, you're very
4 famliar with this interface. But so we're on
5 t he page where there is an option to upload a
6 photo -- not to burn anybody's retina here.
7 So over here on the left, there
8 are little buttons. Thi s user right now does
9 not have a photograph at all, and so they have
10 the default silhouette that Facebook provides if
11 you don't actually upload a photo of yourself.
12 You can see that there's little
13 options over here that you can click on to
14 upl oad a photo.
15 Q Are you required by the Facebook
16 systemto upload a photograph?
17 A Absol utely not. And many, many,
18 many, many Facebook users never upload a
19 phot ograph for a variety of reasons.
20 Q The di al ogue box that's popped up,
21 what happens next?
22 A Okay. So when you click on upl oad
23 a photo, it basically says, Well, you know, what
24 photo do you want to upl oad?
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1 You know, it assunes here that

2 you're connecting through a conputer where you

3 have on your computer a digital file with the

4 phot ograph you want to upload to it. So there's
5 alittle bit under here.

6 It says choose file. I f you click
7 on that. So if we click on that, if you click

8 on that, you can then direct it to -- you know,
9 you can sort of pull down a menu or type in what
10 fol der on your desktop machine has the photos.
11 So here's a directory with sever al
12 phot ographs in it. You can just click on one of
13 t hose photos to select it.

14 And then the photo will be copied
15 from your computer, uploaded to Facebook and

16 stored on Facebook servers.

17 Q Now, that's what the user sees

18 What's going on behind the scenes?

19 A So what's going on behind the
20 scenes i s very straight forward. You know, the
21 bits are being copied over the internet to
22 Facebook, and it's putting themon a -- putting
23 the file on a server somewhere. And in the case
24 of Facebook, it's sort of a dedicated server for

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 94 of 329 PagelD #: 10502

1038
1 storing photographs.
2 Q And is any information about that
3 phot ograph captured anywhere?
4 A Yeah. So there's a separate
5 dat abase table, if you like, which, you know,
6 it's an SQL database, which is just a fancy word
7 for a very, very large table with vast ways of
8 i ndexes, things and searching, so on and so
9 forth. And data, if you like, metadata about
10 t he photograph itself is stored in that photos
11 t abl e.
12 So in this hypothetical exanple,
13 you will see down at the bottom a row, you know,
14 this photo table has photographs for many, many
15 pur poses and many, many users stored in a connmon
16 dat abase.
17 Right. And a new -- a new row or
18 entry in this table would be added in response
19 to the upl oaded photo that basically says things
20 i ke what's the I D nunmber of the photograph?
21 So some kind of unique key or
22 identifier. What's the name of the user? Who
23 upl oaded the photo? What are the intended
24 di mensi ons of the photo?
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1 What -- you know, if the user who
2 was upl oadi ng the photo was part of their

3 profile or whether they're, you know, buil ding
4 an album  You can build al bums on Facebook, as
5 many of you may know.

6 Whet her that photo is associated

7 with a group, so on and so forth, this kind of
8 information.

9 Q Now, are these pieces of data, the
10 one on the left, does that represent the user

11 defined data?

12 A That is user created data. Yes.
13 Q The phot ograph?

14 A Yes.

15 Q The information in the row of the
16 photo table, what would you call that?

17 A | would call that metadata.

18 Ri ght .

19 And this would be data that, you
20 know, users don't even know about and probably
21 don't want to know about. Ri ght . It's sort of
22 internal information to Facebook.
23 Q The photo table and the photograph
24 or the information that actually adds up to the

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 96 of 329 PagelD #: 10504

1040
1 phot ographic i mage, are they stored in the same
2 pl ace?
3 A They are not stored in the same
4 physical |ocation in the Facebook system
5 architecture. No.
6 Q Are they stored in different
7 systens?
8 A They're stored in different
9 systems and on different physical storage
10 devices. Yes.
11 Q And from a computer science
12 architectural point of view, is there a reason
13 why you woul d put the photographic imge in one
14 system and put the metadata about the photo in a
15 di fferent place?
16 A Well, there are many good reasons.
17 | mean, so in general, different types of
18 storage devices and the systens that manage them
19 are optimzed for different things. So, for
20 i nstance, the photos table is basically a
21 so-called SQL, which stands for structure query
22 | anguage, in case you were wonderi ng.
23 But it's basically SQL database.
24 And there's commercial technol ogy.
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1 This is available for -- you know,
2 you buy -- you buy SQL servers. | mean, Oracle
3 is a conpany that basically is a database
4 server, conpany server and software conpany.
5 So you woul d have specialized
6 sof tware and hardware for inmplementing things
7 l'i ke | arge databases |ike the photos table. And
8 t hen you m ght have the -- it would make good
9 sense to have a separate device for things |ike
10 phot ographs, because the needs are conpletely
11 different. Ri ght .
12 I n particular, for instance, for
13 phot ographs, there's -- you know, photographs
14 are very anmenable to conmpression. Ri ght .
15 So there's a | ot of redundant
16 information in a photograph, and you can
17 conpress it. And it's sort of stored in nmuch
18 smal ler files.
19 So if I go outside and take a
20 picture and nost of it is a clear blue sky, you
21 know, you don't -- there's a way -- there's a
22 thing that will take that imge and figure out a
23 way of storing them so that |I'm not storing the
24 same bl ue pixel over and over and over again a
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1 hundred thousand ti mes.
2 But basically | just have a line
3 t hat says, Well, repeat blue for a hundred
4 t housand pi xels, so on and so forth. So you
5 have different storage devices and software to
6 optimze each of those things.
7 Q Now, did you do anything in
8 connection with your work to actually verify
9 that this is the way Facebook systenms work?
10 A | did.
11 Q What did you do in that regard?
12 A | |l ooked carefully at the code
13 that's i nplementing these particular steps in
14 Facebook's system when somebody is uploading a
15 profile photo. And | confirmed ny understandi ng
16 of it with a Facebook engi neer.
17 Q Al'l right. Now, in the steps that
18 we' ve done so far, how many parties does it take
19 to do what we've denmonstrated here?
20 A Two, the user and the Facebook
21 system
22 Q Al'l right. Now, let's take the
23 illustration to the next step, which is -- |
24 think is to go to one of this person's friends'
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1 wal | .
2 A Ri ght .
3 Q Okay?
4 A Okay. So now maybe go back one
5 st ep.
6 Ri ght . So just so we can -- how
7 woul d a user do this?

8 Ri ght. Well, hidden by the server
9 down in the lower left is sort of a list of the
10 friends of this user. And you can just click on
11 t he name of one of your friends and be taken to

12 their profile page.

13 So if we go to -- forward one

14 step. So this user has clicked on a friend's
15 page and has arrived at the profile page of that
16 friend.

17 And it can basically see their

18 so-called wall, the wall of that friend, which
19 basically tells you about some of the things
20 that this user has done recently.

21 Q Okay. Now, was that an act of

22 navi gation from one web page to another web

23 page?

24 A It is.
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1 Q And now that you're at the second
2 web page, with respect to the nmetadata that had
3 been stored in the photos table pertaining to
4 t he photograph that's stored in that server,
5 what, if anything, has happened to that metadata
6 by virtue of the navigation? That is to say,
7 the novement fromthe first one to the second
8 one?
9 A Absol ut el y not hing. And for good
10 reason.
11 There's no need. Not hi ng has
12 changed about the photograph or the metadata of
13 t he phot ograph.
14 Q Is there anything that | would be
15 doing in this second context that would result
16 in the system automatically updating the stored
17 met adata that's reflected by that highlighted
18 box?
19 A No. There's nothing you could do
20 in that second environment to cause that to
21 happen.
22 Q Now, let's take the illustration
23 further, and suppose that | make a comment or
24 you make a comment on the friend's wall?
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1 A So if I want to make a conment on
2 the friend's wall, | can just go to this little
3 text box up there, and then, you know, write in
4 something like, | can't wait will Friday. And
5 then I can click on the share button.

6 And that will cause -- you know,

7 until | click that share button, nothing has

8 really happened. The conmment or message hasn't
9 been saved or sent to the friend yet.

10 Q Let me interrupt you, if | may.

11 A Pl ease.

12 Q Put your | aser where you can type
13 in. See where it says write something?

14 A Yeah.

15 Q | f the user starts to write

16 something in there, but does not press the share
17 button, what, if anything, would happen behi nd
18 t he scenes?

19 A Not hi ng. It's -- that's just
20 going on in the user's browser. Facebook
21 doesn't even know about it.
22 Not hi ng' s even been sent from your
23 computer to Facebook if you just type and don't
24 hit share.
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1 Q So if the user interacts with the
2 second context, does anything happen before the
3 user hits the blue share button?
4 A No.
5 Q Now, |let's assume that the user
6 has hit the blue share button.
7 A Right. So if you hit the Dblue
8 share button, now that nmessage will be, you
9 know, upl oaded or sent to Facebook. Facebook
10 will save that message and they'll, also on the
11 wal | page of the user that -- on the wall page
12 of the friend that the user is |ooking at,
13 they' Il sort of see basically a confirmation
14 that their message was received and saved.
15 So, for instance, you can see that
16 now t he screen shot has changed so that the
17 message that was left Can't wait till Friday!!
18 now shows t here.
19 It tells you when it was, when the
20 message was left, which was two seconds ago.
21 And then a little thumbnail sketch of the user,
22 photo of the user who left the message is
23 di spl ayed next to the message.
24 Q The text that appears next to ny
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1 name that says Can't wait till Friday!!, do you
2 have an opinion as to whether or not that is new
3 user defined data?
4 A | consider that to be new user
5 created data. Yes.
6 Q Do you have an opinion as to
7 whet her or not that new user defined data, the
8 text itself whether or not that in our exanple
9 existed in the prior context?
10 A It did not, obviously. The photo
11 existed in the prior context, but this is a
12 conpl etely separate unrel ated new piece of data.
13 Q Okay. So now that the -- in the
14 second context, additional new user defined data
15 has been created.
16 What, if anything, has occurred
17 with regard to the stored nmetadata about --
18 A The phot o.
19 Q -- the user defined data created
20 in the first context, that photo?
21 A Absol utely nothing, of course.
22 Q The new user defined data of the
23 text Can't wait till Friday!!, what, if any,
24 met adata is created by virtue of that
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1 transaction?
2 MR. ANDRE: Obj ection, Your Honor.
3 Leadi ng unmercifully.
4 MR. RHODES: The phrasing was
5 what, if anything.
6 THE COURT: |''m going to overrule
7 t hat .
8 BY MR. RHODES:
9 Q Woul d you |ike the question again?
10 A Yeah, pl ease.
11 Q We were tal king about the second
12 pi ece of information that's been created, Can't
13 wait till Friday!! Does that action trigger any
14 new metadata in the systent?
15 A Yeah. So, | mean, obviously
16 Facebook has to store stuff in order to display
17 and retrieve it later, and so there is a
18 separ ate database. There's another table in
19 which the fresh information that -- other data
20 about that comment is stored.
21 Q And what is that table?
22 A That table is the so-called
23 M ni f eed Tabl e.
24 Q And is the Mnifeed Table in the
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1 same or different system as the Photos Tabl e?
2 A It's in a different system It's
3 a separate database with separate format for
4 t hat dat abase. It's storing sonmething different
5 t han photos in that data.
6 Q And is it the same or different
7 than the system that has the photographic i mages
8 init?
9 A Again, conpletely different
10 system
11 Q Okay. Now, let's continue with
12 the illustration.
13 Can you explain what's being
14 represented here?
15 A Yeah, to here I'm just sort of
16 popping up a level, if you |like, and just
17 talking a little bit about the different storage
18 systems, and what's on them and the fact that
19 they' re separate.
20 So, you know, this is kind of a
21 recap of some of the things |I've already said.
22 But so we have one system server/storage medi um
23 if you like.
24 It's basically dedicated to
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1 storing actual digital photographs, the actual
2 files that render digital photographs when
3 they're displayed on Facebook.
4 You know, on the far right
5 separate fromthat is a structure SQL database
6 wi th metadata about those. So for each one of
7 t hose photos, there will be one or nmore entries
8 in this photo table, you know, keeping the kind
9 of stuff that we discussed before |ike what's
10 the resolution of the imge? How big is it?
11 When | display it, so on and so
12 forth. And, of course, there would also be, you
13 know, indices, or addresses or pointers, if you
14 li ke, that let you -- once you found an entry in
15 t he photo table that you were interested in, you
16 could follow a link to actually get your hand on
17 t he phot ograph itself. Ri ght .
18 So there's sort of
19 cross-referencing going on between those two
20 separate systenms. And then in a conpletely
21 different system mainly the M nifeed system
22 you know, the M nifeed system it is is
23 basically a database which is logging certain
24 activities by users.
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1 And so you'll see, you know, in
2 t he sequence of events that have happened to
3 have been | ogged in, this exanmple, there's one
4 where a photo was upl oaded, and | ater one where
5 t he user wrote on the wall.
6 Q May | ask you to go back to the
7 | ast slide for a moment ?
8 A Sur e.
9 Q When | -- when the story Can't
10 wait till Friday!! was published by virtue of
11 hitting the share button, the photograph
12 appeared there; right?
13 A The user's comments -- photograph
14 appeared, yes.
15 Q Can you tell us how that happens
16 wi t hout the -- this may be an awkward questi on,
17 but can you tell us how the photograph appears
18 next to that post wi thout the metadata about the
19 photo bei ng updated?
20 A Well, | mean, maybe -- |l et nme nmake
21 a high-level statement that there's a big
22 difference in a conputer system between reading
23 and writing context. Ri ght .
24 So to display a photograph, you
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1 don't need to change anything about the
2 phot ograph or the metadata. You just need to
3 di splay it.
4 So that's |ike an act of reading.
5 It's not an act of creating or writing. So al
6 t hat happens when you | eave your little comment
7 is it says okay, the user has left a comment.
8 What's the I D of the user and do they have a
9 profile picture?
10 So it would then take that, you
11 know, user |1D. It would go |ook in the Photo
12 Tabl e dat abase and say, |Is there an entry here
13 for a profile photo for this user? So it's just
14 readi ng that entry.
15 It's not writing and not changi ng
16 it in any way at all. And it says, Oh, yeah,
17 there it does have a profile photo and here's
18 where | can find it on the separate photo
19 storage system
20 And it then goes and reads, | ust
21 accesses that photo and then displays it on the
22 end user's page. So there's no update or change
23 of anything, because there's nothing being
24 altered here. We're just accessing stuff.
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1 Q Al'l right. Now, let's assune that
2 we're here and we want to go back to ny profile
3 page. Can we do that?
4 A Sur e. So now, you know, you go
5 back one step maybe.
6 So we can kind of -- yeah. So you
7 are here.
8 You know, you left your little
9 comment here. Your thumbnail was simply then
10 di spl ayed.
11 And then you can click, let's say,
12 back to honme or profile. And you'll be taken
13 back to your profile page. And so there you
14 are.
15 Q And so now you see the section in
16 the mddle of the slide that's entitled Recent
17 Activities?
18 A Yeah. So we're | ooking at your
19 wall here and it's so-called Recent Activities
20 section of your wall with a subset of the events
21 t hat Facebook deems newsworthy. And nost
22 recent, one post at the top here is the fact
23 that you wrote and left a message on a friend's
24 wal | .
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1 Q And what is the name of the
2 function or process that creates that Recent
3 Activity?
4 A Well, this sort of underlying
5 system that keeps track of these entries is
6 called the Mnifeed system
7 Q So that's the M nifeed?
8 A Right. That is the M nifeed.
9 Q When we are tal king about
10 M ni feed, what's that? What are we | ooking at?
11 A We essentially did a | oop. W
12 started here. We uploaded a photo. W went to
13 Ms. Keefe's page.
14 Q | wrote a wall post. Now we' re
15 back here.
16 What, if anything, has occurred
17 with regard to the metadata that was stored in
18 the first context?
19 A Absol utely not hing.
20 Q And what is the -- with regard to
21 the occurrence where it says M ke wrote on Hei di
22 L. Keefe's wall, was the information that was
23 needed to generate that, is that the same or is
24 that different than what is stored in the Photos
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1 Tabl e?
2 A It's entirely different.
3 Q Is it in a same or different place
4 within the overall systent?
5 A It's in a different place.
6 THE COURT: M . Rhodes, we've
7 reached the time for our morning break. And
8 "1l advise the jury this break may be a little
9 bit | onger than sonme of the other ones we've
10 t aken.
11 But rest assured we'll get you
12 back and get you back in here as quickly as we
13 can.
14 Can you show the jury out, please?
15 THE COURT: Okay. We'll stand in
16 recess.
17 | don't think we're going to get
18 to M. Lanb before the lunch break, right.
19 MR. RHODES: No.
20 THE COURT: We'll bring the jury
21 in and we'll deal with the programissue before
22 the lunch break but after the jury has left for
23 [ unch.
24 M . Andre.

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 112 of 329 Pa%elD #: 10520

056
1 MR. ANDRE: There is one issue
2 that M. Rhodes is tal king about putting in,
3 Exhi bits 281 and 282. These are books we
4 objected to because they were not produced to us
5 in the case. And | think Your Honor ruled that
6 t hey woul d not be adm tted.
7 THE COURT: M . Rhodes.
8 MR. RHODES: My understanding is
9 these were identified in discovery responses as
10 of last fall by, | think they're call | SBN
11 nunbers, the people that published books, this
12 is what it is, it's a public document. I
13 believe he also identified themin his expert
14 report.
15 THE COURT: Were they on the
16 exhibit list?
17 MR. RHODES: Yes, they were marked
18 as exhibits.
19 MR. ANDRE: They were objected to
20 because they weren't produced.
21 THE COURT: But | think I
22 overrul ed that objection. | think I overrul ed
23 all objections other than anything | said to the
24 contrary, which I don't recall saying with

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 113 of 329 Pa%elD #: 10521

057
1 respect to these books.
2 MR. ANDRE: | thought, Your Honor,
3 on that was one of the ten categories we gave
4 the letter brief on. | may be m sremenbering,
5 but | believe you said it was sustained.
6 THE COURT: Well, | don't recall
7 Does anybody have a transcript of that hearing?
8 That woul d be the second pretrial conference.
9 MR. ANDRE: | mean, Your Honor,
10 t he | Manage software was an exanple we used.
11 You said if it wasn't produced, it doesn't come
12 in.
13 THE COURT: | remember the | Manage
14 software, but | don't think we talked
15 specifically about these books. But if it's
16 covered by substantively a ruling that | gave,
17 then I would |like to be made aware of that. So
18 we'll give M. Hannah a m nute and see what he
19 can find.
20 MR. RHODES: People get a little
21 tired later in the week, Your Honor. | did
22 notice the forecast this morning, 99 for
23 Sat ur day.
24 THE COURT: | don't want to keep
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1 the jury waiting any |longer than | have to. I

2 take it you plan to do this --

3 MR. RHODES: At the very end.

4 THE COURT: But you reasonably

5 expect to do it before 12: 307

6 MR. RHODES: Absol utely. | won't
7 be nore than about twenty m nutes, Your Honor.

8 | think, Your Honor, if | may, | think their

9 argunent is --

10 THE COURT: M . Hannah thinks he's
11 f ound sonmet hi ng. Let's give hima chance.

12 MR. ANDRE: Your Honor, | mean, it
13 appears to be ambi guous.

14 THE COURT: Anmbi guous?

15 MR. ANDRE: This is what happened.
16 We made the objection, and this is on page 17 of
17 the transcript fromthe pretrial conference, in
18 which | had a question about your earlier

19 rulings. It was about the documents that have
20 never been produced to us and we still don't
21 have the documents and they're on the exhibit
22 l[ist.
23 We don't have the documents. We
24 exchanged exhibits recently, but we never had
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1 t hem t hrough di scovery. For exanple, one of the
2 exhibits they marked is a piece of software we

3 don't have. Their expert said he | ooked at the
4 user manual, but he never -- he never | ooked at
5 the software itself. That's one issue we

6 i mgine they're going to try to play so the

7 software is in action and we never seen it. So
8 that's a question, how do we deal with that?

9 And Your Honor said before we

10 | eave today, |I'm going to make sure we get back
11 to that issue so |I'd keep track of it.

12 When we got back to the issue, we
13 went specifically toward | Manage software, not
14 t he general objection.

15 THE COURT: | think M. Rhodes

16 i ndi cated they weren't going to use the software
17 so | probably never made any substantive ruling.
18 It seenms to ne that the books were
19 identified, if not produced. They were |I'm
20 being told the subject or at |east mentioned in
21 the expert's report. We certainly have had back
22 and forth with respect to the issue of a
23 l[imting instruction on these two particul ar
24 pi eces of evidence.
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1 And so it's your objection,
2 M . Andre. "' m overruling the objection and the
3 books can come in.
4 MR. ANDRE: Thank you, Your Honor.
5 THE COURT: Let's bring the jury
6 in
7 THE CLERK: Al'l rise.
8 (Jury entering the courtroom at
9 11: 15 a. m)
10 THE CLERK: You may be seated.
11 THE COURT: Welcome back | adies
12 and gentl emen. |"m attempting to apol ogi ze for
13 the I ong break, but perhaps it's not an apol ogy
14 that's owed to you. But in any event, we are
15 now ready to get back to where we are.
16 M . Rhodes.
17 MR. RHODES: Thank you, Your
18 Honor .
19 BY MR. RHODES:
20 Q Let me ask you a coupl e of
21 guestions. We have been tal king about these
22 met adata tables and the places where the content
23 are stored. Facebook, does Facebook have a big
24 comput er systenf?
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1 A They have an extremely | arge
2 system
3 Q And is there something in that
4 universe called the user database?
5 A There is a user database.
6 Q What does the user database itself
7 consi st of?
8 A The user database woul d consi st of
9 entries that basically identify and keep track
10 of Facebook's 500, 000, 000 users.
11 Q So within the user database, would
12 we find one or nore of these various tables we
13 have been tal ki ng about?
14 A In the user database?
15 Q Yes.
16 A The user database woul d have, you
17 know, entries specifically related to users.
18 The photo metadata base is a separate database
19 as we were discussing before.
20 Q But | guess the point I'mtrying
21 to make is fromthe jury's perspective, Facebook
22 is a conpany and they own conmputers; right?
23 A That's correct.
24 Q And does it take a | ot of
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1 conputers to run a website that has this many
2 people on it?
3 A It takes a phenomenal number.
4 Q s it the totality of those
5 conputers where all this stuff is happening?
6 A That's correct.
7 Q And then | wanted to ask if you
8 could, just for a moment -- |I'm getting off
9 track. Can you just throw up Claim 1, please.
10 | s there any understandi ng of what you said
11 earlier, is there any | anguage that you | ook at
12 as someone skilled in the art of computer
13 science when you read that that inplies to you
14 one thing has to happen in a sequence relative
15 to anot her?
16 A Absol utely.
17 Q Just can you point us to the
18 | anguage in that claimthat to somebody skill ed
19 in computer science that that |anguage woul d say
20 to them under that claim one thing has to occur
21 relative in time to another?
22 A well - -
23 Q | f that makes any sense.
24 A Sort of.
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1 As we di scussed before, there is a
2 clear tenporal order to these statements and

3 they are written in the order in which they

4 occur. And so, you know, | don't know if you

5 want me to go through it again, but there are

6 di stinct steps described here and there is

7 | anguage such as dynamcally, you know, there is
8 statements such as based on the change, you

9 know, that are clearly referring to the previous
10 events in the sequence.

11 Q What |'m asking you is whether the
12 t hings that are described here functionally

13 suggest to people skilled in the art whether or
14 not there is an order to then?

15 A They suggest that there is an

16 order, yes.

17 Q Now, let's go back to, we were

18 tal king about -- | think where we left off, we
19 were kind of conpleting one of the exanpl es.
20 Facebook, of course, is a website, so let's just
21 step back for a second.
22 A user first conmes to the, | think
23 what's called the home page of Facebook, and now
24 |l et's assume that that person is not registered.
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1 A Okay.
2 Q What woul d they see?
3 A They woul d see something inviting
4 themto sign up for Facebook, join their
5 friends, et cetera.
6 Q So if the person then filled out,
7 you know, your name and your password, what
8 woul d we call that process?
9 A | would call that a registration
10 process, perhaps a signup process.
11 Q A signup process.
12 Once the user has gone to the
13 Facebook home page and they have signed up, they
14 have gone to behind that page; right?
15 A.  Right.
16 Q Does Facebook control where people
17 go after that?
18 A Absol utely not.
19 Q Does Facebook require that you go
20 anywhere?
21 A It does not.
22 Q Does Facebook require that you put
23 phot ographs on the site?
24 A Absol utely not.
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1 Q Does Facebook -- what, if
2 anyt hi ng, does Facebook do to require users to
3 make wall posts?
4 A Not hi ng at all.
5 Q What, if anything, does Facebook
6 do to require people to join fan pages?
7 A They don't, nothing.
8 Q What, if anything, does Facebook
9 do to force people to join groups?
10 A Not hi ng.
11 Q | want to talk about -- shift
12 gears for a second. | want to tal k about the
13 ot her so-called use cases that Dr. Vigna had in
14 his report. You recall that one of the
15 scenarios involved nmoving to a group page?
16 A Correct.
17 Q Do you have an opinion as to
18 whet her or not when a user navigates to a group
19 page, whet her or not that would automatically
20 and in response to the act of navigation,
21 whet her or not that would create an update to
22 met adata that had been stored?
23 A Absol utely not.
24 Q What about when a user joins the
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1 group, do you have an opinion as to whether or
2 not the act of joining the group would then
3 trigger an update in the metadata that had
4 al ready been stored?
5 A Such as the photo upl oaded?
6 Q Ri ght .
7 A Absol utely not.
8 Q When a user takes a further step
9 on a group page, say that they upload a
10 phot ograph, would that act trigger an update in
11 met adata that had al ready been stored?
12 A No.
13 Q And does the navigate -- if I'ma
14 new user, we went to the registration and | get
15 t here, and maybe | set up a routine profile and
16 then | just surf, search for people and just
17 | ooki ng at pages, does the |ooking at those
18 pages and the navigation through the web, does
19 t hat cause any nmetadata that had already been
20 stored to be automatically updated?
21 A Absol utely not.
22 Q Do you have an opinion as to
23 whet her any of the use scenarios that M., or
24 Prof essor Vigna -- my apologies, sir -- any of
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1 the use cases that he laid out, whether any of

2 t hose are valid exanmples of infringement of the
3 '761 patent?

4 A My opinion is that none of them

5 exhibit infringement of the patent.

6 Q And with respect to the Doctrine

7 of Equi val ents, do you understand that Dr. Vigna
8 expressed opinions that the Doctrine of

9 Equi val ents would find that Facebook infringes
10 the asserted clainms of the patent?

11 A | understand that he did, and |

12 di sagree with his opinion.

13 Q Why do you disagree with hin?

14 A Because | think the differences

15 that | have discussed here between how Facebook
16 actually operates and what the patent requires,
17 there are very, very substantial inportant

18 central pieces of the claimed technol ogy that

19 are entirely absent in Facebook and no amount of
20 hard searching or contortion will let you find
21 somet hing which is even remotely siml ar.
22 Q Now, if you -- I'"mgoing to ask
23 you kind of a hypothetical question. Assunme for
24 sack of this question that you adopted
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1 Dr. Vigna's view of the patent. Are you
2 famliar with his view of the patent?
3 A | am
4 Q As to its scope and breathe?
5 A Yes.
6 Q And if you were to adopt, just for
7 sake of discussion today, Dr. Vigna's view of
8 t he patent, what, if any, i1inpact would that have
9 on whether or not there were other things nmuch
10 earlier than the patent that would be insnared
11 by that?
12 A So if I --
13 MR. ANDRE: Obj ection, Your Honor.
14 Out si de the scope of the expert report. Cal ls
15 for a legal conclusion.
16 THE COURT: Well, consistent with
17 our previous discussions, |I'mgoing to overrule
18 the objection at this time and allow the
19 testi nony.
20 THE W TNESS: So I mean, if | Kkind
21 of blur my eyes and broaden the interpretation
22 of the steps of the patent and ignore the fact
23 that some of them are m ssing and | sort of make
24 the small est mnimal revision to the
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1 interpretation of the patent that would cause
2 Facebook to actually infringe to that revision,
3 then | can definitely state my opinion that as a
4 very long time user of web-based services and
5 technol ogy, many, many very well -known systens,
6 circa the late 1990s, would infringe left and
7 right for the same reasons.
8 Q And can you give us exanpl es of
9 those -- can you give us any exanples to which
10 you previously disclosed in your report, just
11 t he names of any of those systens?
12 A For instance, Amazon.com or eBay
13 or Yahoo's club functionality, all of which were
14 around certainly well before the filing of the
15 patent, sonme of themin some cases |ate 1990s,
16 shortly after the dawn of the web.
17 MR. RHODES: Your Honor, | would
18 i ke to approach the witness.
19 MR. ANDRE: Your Honor, may | just
20 i nspect the books for just one second?
21 THE COURT: Yes.
22 MR. ANDRE: | apol ogi ze, Your
23 Honor . |'"mjust trying to find the date on the
24 books.
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1 THE COURT: You don't have to tel
2 us what you're looking for, just do it.
3 MR. RHODES: Just to speed things
4 al ong, would you put the independent Claim 1l on
5 the easel, just so we don't have to slow it
6 down. Thank you.
7 MR. ANDRE: Thank you, Your Honor.
8 Thank you, M. Rhodes.
9 MR. RHODES: May | approach the
10 wi t ness, Your Honor?
11 THE COURT: You may.
12 BY MR. RHODES:
13 Q Prof essor Kearns, | have handed to
14 you Exhibits 281 and 282, | believe DTX 281 and
15 282. And we were just tal king about what would
16 happen if you adopted Dr. Vigna's very broad
17 view of the patent. And you identified some
18 systems that | think you said that were around
19 by the |l ate 1990s. Have you seen these exhibits
20 bef ore?
21 A | have seen these books before,
22 yes.
23 Q What relationship do those
24 exhibits play to the testinony you just gave?
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1 A Well, these are sort of books from
2 the so-called Dunmmy series that people are

3 probably famliar with. And they basically

4 descri be the operation of Yahoo and eBay. And

5 they are versions of the books, | believe, that
6 describe -- you know, that are copyrighted, |

7 don't know what this one is, | guess 1999, that
8 descri bes the operation of those systems at the
9 time of the writing of the book.

10 Q What is it about? Let's just take
11 the two exanpl es that those books represent.

12 What is it about those two systens that would

13 | ead you to the conclusion that those would be
14 implicated by the '761 if one were to adopt

15 Dr. Vigna's view of the worl d?

16 A Well, for instance, there is part
17 of the book Yahoo for Dumm es, describes circa
18 the late '90s, end user would go about signing
19 up for what | think at that time was call ed
20 Yahoo Cl ubs, which was sort of an early, if you
21 i ke, social networking kind of service where
22 you had a Yahoo user account, you could go start
23 a club on some particular topic of interest to
24 you, sailing, what have you, golf, whatever, and
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1 t hen ot her users could join that group.
2 And, you know, the steps involved
3 in the process were quite sim/lar. You sign up
4 for the group. You can share photos through the
5 group. There is a signup process. You navi gate
6 from one page to another and | eave content on a
7 second page at the group, so on and so forth.
8 Q Were those systenms in place by the
9 | ate 1990s?
10 A Yes.
11 Q Now, a final area and then I'1l]I
12 sit down and give ny coll eague an opportunity to
13 Cross-exam ne you.
14 Wth respect to the Claim1, |
15 just want to go through this one time very
16 qui ckly. And | want you to refer us to the
17 ani mation for the PowerPoint slides that we went
18 t hrough today. Can you just point out to the
19 jury clearly, simply, what are the el ements of
20 that claimthat are mssing in the Facebook
21 systenf?
22 A So if we just walk through it, a
23 context of the network-based system | don't
24 think I have an objection to the idea that
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1 Facebook has a notice of context and there is a
2 context component. Users can create data in
3 Facebook. You know, you can | eave messages,
4 upl oad photos and so on and so forth. These
5 t hings are |l argely present.
6 The notion that the context
7 component dynam cally stores sonme context
8 information in metadata, let's say in the case
9 of the photo upload, so as we've discussed
10 clearly Facebook saves the photo and they save
11 some annotation about the photo like its
12 resol ution, dinmension, so on and so forth.
13 | guess the first place | start to
14 find mssing pieces it seenms very clear to me
15 from the | anguage in this patent that the
16 met adata shoul d be about the context
17 information, it's storing the context
18 information in metadata.
19 So in the photo example, the
20 photo, the information about the photo isn't
21 information about the context in which it was
22 created. It doesn't specify the |ocation of the
23 web page within Facebook where that photo was
24 upl oaded in the metadata about the photo itself.
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So my first, you know,
di sagreement here is that the Facebook
technol ogy meets the condition that the metadata
be storing the context information as it's
clearly called for in the first item

Okay. So let's move on. Ri ght .
The tracking conponent is entirely absent. I
think this is perhaps the biggest hole in all of
this. There is no component of Facebook which
is there perpetually watching users navigate
from one page to another and then automatically

updating the metadata created in the first

context in response to that novenent. lt's just
entirely absent. It's just not there.

As an aside, | would just comment
there is a good reason it's not there. It would
be horrifically inpractical. They have

500, 000, 000 users now, much of what users are
doi ng on Facebook is not uploading photos or

| eavi ng contents, but they're just browsing
around. They're not taking any action other
t han navi gating through the system And if
Facebook had to | og perpetually all of that

navi gation information and furthernore store it
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1 with the original data created back in the first
2 context or sonme previous context, they just
3 never would have been able to have a working
4 system of the scale that they have today.
5 So the tracking component is
6 entirely mssing. That's doing this tracking
7 from one context to another. The dynam c
8 updating of the stored metadata based on the
9 change of context is, therefore, also m ssing.
10 And finally, you know, there is
11 no -- there is no requirement that the user when
12 navi gating fromthat second context do anything
13 there? So this final step wherein the user
14 accesses the data from the second context is
15 also entirely m ssing.
16 Q So in your opinion, you would
17 agree that there are sone elements of that claim
18 t hat m ght be present on the Facebook system?
19 A. Ri ght .
20 Q But the ones that you identify are
21 the ones that are m ssing?
22 A Correct.
23 MR. RHODES: Your Honor, thank
24 you.
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1 THE COURT: Cross-exam nati on.
2 CROSS- EXAM NATI ON
3 BY MR. ANDRE:
4 Q Good morning, Dr. Kearns.
5 A Good nmor ni ng.
6 Q My name is Paul Andre. | ' m goi ng
7 to ask you a few questions here.
8 A Pl ease.
9 Q Let me just ask you a coupl e of
10 gquestions that just came up about the Yahoo for
11 Dumm es and eBay for Dumm es. | s that what
12 conputer scientists |like yourself use to build
13 software systens?
14 A These books?
15 Q Yeah.
16 A Of course not.
17 Q Okay. Who are they neant for?
18 A They' re meant amend for end users
19 who are, you know, not builders of systenms, but
20 users of system
21 Q Ri ght. Those books woul dn't teach
22 them how to build Yahoo!, for exanple?
23 A They woul d not.
24 Q And that wouldn't teach them how
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1 to build eBay?
2 A They woul d not.
3 Q You didn't do any type of
4 i nspection of the back end of Yahoo! or eBay,
5 did you?
6 A | did not.
7 Q And you don't know the back end of
8 Amazon, either, do you?
9 A | do not.
10 Q Okay. Now, | noticed in your
11 testinony here with M. Rhodes that you didn't
12 really take exception with Dr. Vigna's analysis,
13 per se, the technical analysis.
14 A Well, | think I disagreed with
15 many, many parts of it actually.
16 Q "' m not tal king about if | apply
17 the claims, I'mjust tal king about how the
18 system oper at es.
19 A You know, in his use case, his
20 description of the end user's experience when
21 navi gating through various Facebook pages is
22 accurate and easily verified. But, as | said
23 earlier, | think that what matters is the
24 i mpl ement ati on of what's under the hood.

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 134 of 329 Pa%elD #:10542

078

1 Q So | noticed in your testinmony

2 here today, there wasn't a single technical

3 docunent that you relied on; is that correct?
4 A In my -- in nmy testimny?

5 Q I n your testinony today, there

6 wasn't a single technical docunment that you

7 showed the jury?

8 A No.

9 Q You didn't show them a source code
10 either, did you?

11 A | did not show them the source

12 code.

13 Q Okay. And basically your opinion
14 is based on your interpretation of the clains;
15 right?

16 A And an exam nation of the source
17 code.

18 Q Yeah. Gr ant ed.

19 But it's based on how you
20 interpret this kind of a temporal flow of the
21 claim right.
22 A And a detailed conparison of
23 that -- of how Facebook actually works. Yes.
24 Q Ri ght . Now, you have a copy of
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1 your expert report up there with you?
2 A | do not.
3 MR. ANDRE: Your Honor, may |
4 approach and give hima copy?
5 THE COURT: You may.
6 MR. ANDRE: Thank you
7 BY MR. ANDRE:
8 Q Now, when you were fornmulating
9 your opinion in this case, you didn't wite the
10 Claim1l the way it's witten on the board there,
11 did you?
12 A Sorry?
13 Q When you were fornulating your
14 opinion in this case, you didn't have Claim1
15 written like it is on the board there; right?
16 A "' m not sure what you mean.
17 Q Okay. Let's turn to Page 12 of
18 your report. Can you go to the Claim 1 of
19 Dr. Kearns' report.
20 A Yes, |'m there.
21 Q Okay. You can | ook on the screen
22 as well. When you gave your opinion, you
23 actually separated out this wherein clause;
24 right?
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1 A That's correct.
2 Q And if you | ook at the actual
3 claim | anguage itself, though, the wherein
4 clause is part of the tracking component; right?
5 A Correct. It's contextually made
6 out that way. Yes.
7 Q But so, for your opinion, you
8 separate out as a separate element; correct?
9 A That's right. Not as a separate
10 el ement, but | highlighted it as another
11 sequential step in what | thought was a clear
12 progression of tenmporal steps laid out in the
13 claim
14 Q But the way you wrote out -- do a
15 si de-by-side conmparison of these two.
16 You had it like this. And this is
17 how t he Patent Office issued it; right?
18 A That's right.
19 Q Okay. And basically, your opinion
20 is the wherein clause here is not relevant in
21 determ ni ng whet her or not Facebook infringes a
22 claim right?
23 A ' m sorry? No. | consider it
24 rel evant.

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 137 of 329 Pa%elD #: 10545

081
1 Q Well, didn't you testify in this
2 case that you didn't believe it was relevant as
3 to Facebook's infringement?
4 A | -- 1 view that -- | view that as
5 the final step in a sequence of steps that's
6 described in the patent. And that -- that step
7 shoul d be present in infringing technol ogy.

8 And |, just noments ago, testified
9 that | thought that that final step was absent
10 in Facebook. There's nothing that requires the
11 user in a second context to access the data that

12 was created in the first context.

13 Q You said nothing that requires it?
14 A That's right.

15 Q Now, in Facebook's world, you can
16 access data from a second context, can't you?
17 A You can. You can do |lots of

18 t hi ngs.

19 Q So you can do that step, it's just
20 not required?

21 A You can. Yes.

22 Q Okay.

23 A It would seem weird to put it in
24 there just to sort of express an option in the
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1 | anguage of the claim though.
2 Q Yeah.
3 A It seems odd. That strikes me as,
4 you know, an odd interpretation of that phrase.
5 Q That you would just stick it in
6 there for no reason?
7 A That the writer of the patent
8 woul d do so, yeah. That strikes me as unusual,
9 or that the Patent Office would do that.
10 Q Okay. Now, you stated in your
11 report there on Page 4 that you actually
12 revi ewed the prosecution history of the patent;
13 right?
14 A | did.
15 Q In fact, in formng your opinion,
16 you didn't read the prosecution history, though,
17 did you?
18 A Sorry?
19 Q When you actually were form ng
20 your opinion, you didn't actually review the
21 prosecution history, did you?
22 A I'"'mfamliar with the events of
23 the case if that's what you mean.
24 Q No. | am tal king about the
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1 prosecution history in the Patent Office. The
2 back and forth between the Patent Office and the
3 pat ent ee.
4 A There's a transcript of that now.
5 Q The actual writing of it, yes.
6 That's correct.
7 A No.
8 Q The prosecution history?
9 A No.
10 Q So in your report, you said that
11 you actually did review it, but you actually
12 didn't; correct?
13 A |l -- 1 reviewed it and | was made
14 famliar with the back and forth between the
15 Patent Office. | don't know that | actually
16 read the detail ed document about the
17 communi cati ons between the two.
18 But | know there -- | know about
19 t he back and forth process between the Patent
20 Office and the inventor.
21 MR. ANDRE: Your Honor, 1'd like
22 to play deposition testinmony of Dr. Kearns on
23 Page 26, Line 8 through 27, Line 4.
24 THE COURT: G ve counsel a chance
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1 to take a | ook.
2 MR. RHODES: Twenty-six, Line 8?
3 MR. ANDRE: To 27, 4.
4 MR. RHODES: Twenty-seven, Line 4.
5 No obj ection, Your Honor.
6 THE COURT: Okay.
7 (Begi nning of videotape deposition
8 excerpt of Dr. Kearns:)
9 Q Did you review the prosecution
10 hi story of the '761 patent?
11 A Could you clarify what you mean by
12 t hat ?
13 Q Have you heard the term
14 prosecution history before?
15 A | believe |I've heard it before,
16 but I don't know the technical meaning of it.
17 Q Have you reviewed -- do you know
18 what an office action is?
19 A An office action, | do not.
20 Q Are you famliar with the process
21 used to obtain a patent in the United States?
22 A Broadly speaki ng.
23 Q You -- do you understand there's
24 some communi cation with the Patent Office, and
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1 it goes back and forth between the applicant and
2 the office; is that right?

3 A Correct. Yes.

4 Q Did you review any of those

5 communi cations that went back and forth?

6 A | did not.

7 (Concl usi on of videotape

8 deposition excerpt of Dr. Kearns.)

9 BY MR. ANDRE:

10 Q So Dr. Kearns, is it your

11 testinony today that you actually did review

12 some of those correspondence going back and

13 forth?

14 A | think I'"m saying something

15 that's consistent with ny deposition. | don't
16 recall exactly reading the back and forth, but |
17 was aware through counsel that there was some

18 back and forth in the final patent as a result,
19 as it often is of a dialogue between an inventor
20 and a Patent Office, who often wants the
21 inventor to specialize some of their clains so
22 that they're not overly broad, for instance.
23 But, yeah. "' m not there or here
24 claimng that | had access to detail ed
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1 communi cati ons between the two. | don't know if
2 that's even avail abl e.
3 MR. ANDRE: Your Honor, 1'd like
4 to approach the witness.
5 THE COURT: You may do so.
6 BY MR. ANDRE:
7 Q Dr. Kearns, what |'ve handed you
8 is PTX-2, the prosecution history of the '761
9 pat ent .
10 MR. RHODES: Your Honor, this
11 prescri bes the rules of Markman and cl aim
12 construction.
13 THE COURT: All right. Let's have
14 a side-bar.
15 (Begi nning of conference held at
16 si de-bar:)
17 THE COURT: Your objection?
18 MR. RHODES: My objection is that
19 you may not use the specification that were
20 specifically or the prosecution history to try
21 to reanimate the claim|language after the Court
22 has construed it in Markman. The Court is the
23 bi nder of what the clainms speak. You have
24 construed the patent.

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 143 of 329 Pa%elD #: 10551

087
1 You'll instruct the jury and so
2 forth. There's no foundation for it, because he
3 says he hasn't even seen the specific
4 communi cati ons.
5 So to the extent he wants to try
6 to impeach himwith it, it's well beyond the
7 scope.
8 MR. ANDRE: Your Honor, he spent
9 the entire morning tal king about claim
10 construction with this witness. This witness'
11 whol e opinion is based on claimconstruction.
12 This witness put in his expert
13 report. He revi ewed the prosecution history.
14 Now, M. Rhodes can say that
15 there's no basis for this at all. But the fact
16 of the matter is it is -- he showed them Figure
17 2 of the patent for a reason and he's trying to
18 interpret the clains.
19 THE COURT: \Which portion of the
20 prosecution history are you planning to use?
21 MR. ANDRE: ' mgoing to go to the
22 one part, Notice of Allowance granted.
23 They noted dynamcally in the
24 wherei n cl ause. He just testified that it made
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1 no sense for anyone to write that clause into
2 the claim It was an exam ner amendment.
3 THE COURT: And the Court's claim
4 construction, did we construe -- we construed
5 dynam cal |l y?
6 MR. ANDRE: Mm- hmm
7 THE COURT: Did we construe
8 anyt hi ng about the wherein clause?
9 MR. ANDRE: No. Everyt hi ng he
10 testified to today, there were things that was
11 construed or attempted to be construed by
12 Facebook. And they were denied by Judge Farnan
13 or they were withdrawn.
14 They' ve gone back and are
15 recapturing their proposed claimconstruction.
16 But the dynam cally, we did construe. The
17 wherein, we did not construe.
18 MR. ANDRE: Well, it was -- could
19 not be construed, because it was w thdrawn.
20 THE COURT: It wasn't before us.
21 Okay.
22 MR. ANDRE: So he's giving his
23 ordi nary meaning of it.
24 THE COURT: Okay. M. Rhodes.
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1 MR. RHODES: We sat through, you
2 know, four hours of Dr. Vigna testifying what
3 the claim meant. | have asked the questions
4 phrased with the nodifier to a person skilled in
5 the art, what would this | anguage mean, which is
6 t he appropriate foundation for an infringement
7 expert opinion.
8 Now, what M. Andre wants to do is
9 he wants to throw the same thing he showed in
10 opening to the jury and then argue his case
11 t hrough the expert w tness. It violates the
12 rules of claimconstruction, creates reversible
13 error.
14 And secondly, there's just no
15 foundati on that he has any need to do this.
16 THE COURT: Here's where we are.
17 ' m going to overrule the objection.
18 | have permtted sone testinony, |
19 t hink, along the lines of what has been outlined
20 by counsel. " m going to stick to that.
21 | believe what M. Andre intends
22 to do is consistent with what |'ve all owed both
23 sides to do. The case has been prepared on the
24 basis of the claimconstruction that's in the
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1 record.
2 This expert has indicated he's
3 seen the claimconstruction ruling and that his
4 opinion is based on the claimconstruction
5 ruling. He's not here saying he's got a
6 di fferent opinion about clains than the Court
7 has.
8 And, of course, I'll Dbe
9 instructing the jury on the meaning of the
10 claims afterwards. So |I'll overrule the
11 obj ecti on.
12 (Concl usion of conference held at
13 si de-bar.)
14 BY MR. ANDRE:
15 Q So, Dr. Kearns, what |'ve handed
16 you is the prosecution history of the '761
17 patent. And |I'd like to direct your attention
18 t owards the back of the docunment.
19 MR. RHODES: s this in evidence
20 here?
21 MR. ANDRE: It is.
22 THE COURT: ' m being told that it
23 iS.
24 MR. ANDRE: Your Honor, it's --
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1 THE COURT: It's been adm tted.
2 lt's PX-2. Correct.
3 MR. ANDRE: Yeah. That's correct.
4 THE COURT: It has been admtted.
5 You may proceed.
6 BY MR. ANDRE:
7 Q If you will turn to the page with
8 Bat es nunbers LTI 000645, towards the back of
9 t he document .
10 A Okay.
11 Q And you'll see a document fromthe
12 United States Patent Office called Notice of
13 Al l owability. Do you see that?
14 A | do.
15 Q Okay. And if you'll turn to the
16 next page ending in Bates Nunber 646.
17 A Yes.
18 Q And you will see a paragraph there
19 t hat says exam ner's amendment. Do you see
20 t hat ?
21 A Uh- huh.
22 Q This is where the patent exam ner
23 has made amendnents to the record. It says
24 shoul d the changes and/ or additions be
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1 acceptable to applicant, an amendnment may be
2 filed as provide under 37 CFR.
3 You understand that this is the
4 patent exam ner making an amendment to the
5 claims; right?
6 A Okay.
7 Q Okay. Turn to the next page.
8 You'l | see --
9 MR. RHODES: Note my -- | have a
10 continuing objection, please.
11 THE COURT: Yes. You have a
12 continuing objection to this Iine of questions.
13 MR. RHODES: Thank you.
14 BY MR. ANDRE:
15 Q You will see the pending claim at
16 the time that turned out to be Claim11 in the
17 patent is issued. Do you see that?
18 A | do.
19 Q Okay. Now, the patentee
20 originally attenmpted to get claim]language. And
21 what is the substance that is crossed out is
22 what the exam ner crossed out.
23 And what is underlined is what the
24 exam ner added. Okay.
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1 You understand that?
2 A Yeah.
3 Q Okay. So the patentee tried to
4 get claimlanguage that says is a
5 conputer-inplemented tracking conmponent of the
6 net wor k- based system for tracking a change of
7 the user fromthe first context to a second
8 context of the network-based system
9 That's exactly as it is up on the
10 tracking component there; right?
11 Q And then they try to add in and
12 automatically updating the stored metadata based
13 on the change. Do you see that?
14 A Yes.
15 Q So that's what the patentee wanted
16 to get. You understand that?
17 A | do.
18 Q And the exam ner said, No. I f you
19 take out the automatically, add in dynam cally,
20 and add in wherein the user accesses the data
21 fromthe second context, then I'll give you a
22 claim
23 Do you see that?
24 THE COURT: Bef ore you answer.
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1 M . Rhodes?

2 MR. RHODES: | object because --
3 this is a separate objection. This is now

4 i mplicating of what transpired at the Patent

5 Office and what -- apparently what the meaning
6 of that was.

7 | understood fromthe fina

8 pretrial conference that that was off limts.
9 THE COURT: ' m going to overrule
10 it. We'Ill see if the witness has an answer to
11 t hese questions or not.

12 THE W TNESS: \What was the

13 guestion again?

14 BY MR. ANDRE:

15 Q | said: Do you understand that
16 the Patent Office made that change putting

17 wherein the user accesses the data fromthe

18 second context?

19 A | mean, |'m kind of taking your
20 word here for who did what, and why this
21 | anguage | anded here and who took what
22 initiative.
23 So, you know, |I'm |l ooking at the
24 docunment in front of me, but you're also
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1 describing a history that led to that. And I'm
2 taki ng your word for that part of it.

3 Q Okay. That's fair enough.

4 So if that were the case, would

5 t hat have changed your opinion as to when the

6 met adata is updated in this claimin a tenmporal
7 response?

8 A No.

9 Q It wouldn't have?

10 A No, it would not.

11 Q Okay. Are you defining wherein in
12 the claims here as thereafter?

13 A |'mviewing it as a wherein and

14 therein are both a little |less clear than |

15 woul d 11 ke. | aminterpreting that final step
16 as a sequential event followi ng the events that
17 came before it. Yes.

18 Q And so you are saying -- what is
19 your definition of wherein? [I'Il just start
20 with that.
21 A |f you actually | ook at the
22 dictionary definitions, they're not very useful.
23 Some of them are -- there's several of them
24 dependi ng whet her you're viewi ng them as an
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1 adj ective or a conjunctive. But | think such as
2 is one of the synonyns.
3 Q You have actually seen such as?
4 A | believe so, yeah.
5 Q How about in which, is that the
6 most popul ar one?
7 A "' m not sure.
8 Q Duri ng which?
9 A ' m not a |inguist. | can't tell
10 you what the nost popul ar usage of wherein is.
11 Q You | ooked it up in the
12 dictionary, the definition of it, didn't you?
13 A Some time ago, yeah.
14 Q And you didn't see in which or
15 during which?
16 A | can't remenber.
17 Q Okay. But nonetheless, if you
18 woul d have saw this before you formed your
19 opi ni on, you would not have changed your
20 opi ni on?
21 A No. No.
22 MR. ANDRE: You can take that
23 down.
24 BY MR. ANDRE:
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1 Q Now, your job was to | ook at the
2 claims of the patent and conpare that to the
3 Facebook website; correct?
4 A Correct.
5 Q And it was not to | ook at the
6 prosecution history or -- strike that -- not to
7 | ook at the specification and use that in your
8 opi nion; right?
9 A Specification?
10 Q Yeah, |ike the figures |ike we
11 just saw on the screen earlier today.
12 A The stuff other than the clains
13 you mean?
14 Q Ri ght .
15 A Correct.
16 Q So when Mr. Rhodes showed you
17 Figure 2 and you gave testimony on that, that
18 shoul d not have had any basis on your opinion;
19 correct?
20 A Only insofar as it's sort of
21 consistent with what the clainms thenselves say
22 and reinforces the intention of the inventor.
23 Q So --
24 A But when it comes down to the
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1 techni cal judgment about when Facebook
2 infringes, | stuck to the clains.
3 Q And you used the Court's claim
4 construction; correct?
5 A That's correct.
6 Q Now, on Page 27 of your report,
7 you propose you put forth some claim
8 construction; correct?
9 A ' m on Page 27. Yeah.
10 Q Okay. On that page, you have a
11 definition of component; right?
12 A l'"'mtrying to find it. Can you
13 tell me which paragraph it's in?
14 Q Sur e.
15 A Ri ght . | see it. | see it.
16 Yeah.
17 Q See it's in the top paragraph?
18 A Yes.
19 Q You've got it there?
20 A Mr- hnm
21 Q And you used the definition of
22 component as a computer-related entity, either
23 hardware, a conbi nati on of hardware and
24 software, or software in execution; correct?
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1 A. Ri ght .
2 Q And you gave sworn testimny in
3 your deposition that that was a definition you
4 used in determ ning whether there was a cont ext
5 component or a tracking conmponent; correct?
6 A That's correct.
7 Q This is the Court's claim
8 construction order on component. Do you see
9 t hat ?
10 A | do.
11 Q You didn't use the Court's claim
12 construction on conponent, did you? You see
13 where the software is right here?
14 That's not in your definition, is
15 it?
16 A "1l take your word for it.
17 Conbi nati on of software, okay.
18 Q What's that?
19 A Agreed that that's been
20 i nadvertently dropped in the quote of the
21 attempt to quote the Court's term nol ogy.
22 Q And in form ng your opinion, you
23 used what was written in your expert report and
24 what you support to in deposition; right?
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1 A That's correct.
2 Q So you didn't use the Court's
3 construction regarding software being a
4 conmponent ?
5 A | view this as sort of an entirely
6 cosmetic textual error that doesn't in any way
7 affect the opinions |I've expressed here or in ny
8 report.
9 Q Well, if software cannot be a
10 conmponent - -
11 A Software in execution and software
12 in this phrase are basically playing the sane
13 role.
14 Q Now, the PHP code, once it's
15 conpiled in the Facebook website, that's
16 software; right?
17 A Well, PHP is a programm ng
18 | anguage, not software itself.
19 Q | said when it's compil ed.
20 A Okay. But also PHP can be used to
21 do not hing but actually store textual
22 i nformation. It's not -- PHP could either be
23 data or code, so to speak, for instance.
24 Q But PHP conpiled is software;
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1 correct?
2 A |f there's any -- if there's any
3 actual execution coded, yeah.
4 Q The point being?
5 A "' m not sure what it is, where you
6 are trying to go with this.
7 Q My point is you didn't use the
8 Court's claimconstruction as written; correct?
9 A | disagree with that. You're
10 basically pointing out that in transcribing what
11 was written in the Court's claimconstruction
12 into my report, | happened to drop a word.
13 applied the Court's claimconstruction in
14 considering the patent and Facebook.
15 Q But your sworn testinmony said
16 ot herwi se; correct?
17 A So are you really trying to ding
18 me on the fact that this word got dropped? |Is
19 that -- or are you trying to do more than that?
20 Q " mjust asking you a question,
21 Dr. Kearns. |"mnot trying to ding you. | just
22 want to know.
23 A | di sagree. | used what's shown
24 up there, and | happened to not write exactly

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 158 of 329 Pa(i;eID #: 10566

102

1 that with the word that you've highlighted in my

2 report. But | used what's there in that ruling

3 in interpreting the patent.

4 Q How about the word context, did

5 you use the Court's claimconstruction of

6 cont ext?

7 A | did.

8 Q And what did you use?

9 A If I recall correctly -- by the
10 way, | mean, | think many of these things don't
11 matter for the opinions |'ve expressed. But |
12 believe they define context to be the same as
13 envi ronment .

14 Q And so when you see the term

15 context information, that should be

16 environmental information; correct?

17 A Sur e.

18 Q But you didn't interpret context
19 information as environmental information, did
20 you?

21 A ' m not sure what you mean by

22 t hat . | mean, you're -- let me point out that,
23 | mean, just in my own opinion, the Court's
24 ruling of context and environment being
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1 synonyms, | don't find it a super useful
2 definition, because it's sort of equating two
3 equal Iy anmbi guous terms, including the way
4 they're used in the patent.
5 But | did. You know, to the
6 extent it -- | don't think it's material to the
7 opi nions | expressed.
8 Q So the Court's construction of
9 context and environment, you also equate that to
10 wor kspace; correct?
11 A No. | interpreted workspace
12 separately because it wasn't -- | don't believe
13 a definition was given, or at least it wasn't
14 equated to environment and context.
15 Q If you |l ook down to Paragraph 46,
16 same page you're on in the expert report, you
17 actually define context information as something
18 quite differently; correct?
19 A Where exactly are you?
20 Q Well, don't you define context
21 information to include information relating to
22 cont ext?
23 A | am just trying to find where on
24 t he paper you are.
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1 Q "' m on Paragraph 46.
2 A Page 46 or Paragraph 46.
3 Q | am sorry, Paragraph 46.
4 A Yeah.
5 Q So you have defined context
6 information with a special meaning; correct,
7 based on the specification?
8 A Ri ght .
9 Q And t hat meani ng of context
10 information is not environmental information or
11 environment information, but a special meaning;
12 correct?
13 A | am not sure what you nmean. ' m
14 not sure what you're driving at here.
15 | mean, |'m talking about context
16 information here. The Court has al so
17 i ndependently deci ded that context and
18 environment are synonyms for the purposes of
19 this case. "' m here tal king about what the '761
20 refers to. "' m here quoting fromthe patent
21 their definition of what should be held in the
22 cont ext metadat a.
23 Q But your definition of context
24 information states that it has to include data
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1 representation of the first context and the data
2 and the application; correct, that's your
3 under st andi ng of what context information is?
4 A That's a quote from the patent
5 t here.
6 Q | understand, but that's your
7 definition that you used in your opinion?
8 A | did apply the | anguage that the
9 patent itself gives to context information in
10 eval uating the patent in Facebook's technol ogy,
11 yes.
12 Q And that came fromthe witten
13 description before the clainms and the
14 specification; correct?
15 A So here I'mtal king about a part
16 of the patent, right, that's -- right, that's
17 prior to the claims.
18 Q And you al so gave a specia
19 definition to context data, very sim/lar;
20 correct?
21 A Where are you | ooking, in the sanme
22 pl ace? Yes.
23 Q And the term wor kspace, you also
24 gave that a special definition; correct? |If you
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1 go to page 53.
2 A Yes, | see it.
3 Q And did you give workspace a
4 speci al meaning for the clains?
5 A | would say that the inventor did.
6 Let me point out that the clains themself, the
7 patent uses these terms |ike workspace, context
8 and environment, very liberally and apparently
9 i nterchangeably as far as | can tell. They are
10 not precisely defined in the clainm thensel ves.
11 They are defined el sewhere in the
12 patent and so to me the best place given, in the
13 clainms they are obviously not specified
14 precisely in the claim thenselves, the nost
15 natural place for me to | ook was el sewhere in
16 t he patent. "' m not -- these are not ny
17 interpretations, this is |anguage straight from
18 t he patent itself.
19 So if you're asking me does this
20 | anguage actually appear in the clainms of the
21 patents, the patent, no, and | would say that's
22 kind of the fault of the patent, not nme.
23 Q And that's exactly nmy point.
24 You're given these definitions to these claim
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1 terms based on what was said in the patent;
2 correct?
3 A Correct.
4 Q And |i ke workspace, for exanple,
5 woul d not be a -- the interpretation you have
6 given here on page 53 meaning that workspace is
7 a collection of data and applications
8 functionally related to the user defined topic,
9 t hat woul dn't be a definition of workspace, you
10 would give it in its normal ordinary use when
11 you're teaching at Penn; correct?
12 A Well, a lot of these terns don't
13 have an ordi nary meani ng or use.
14 Q Wor kspace doesn't have an ordinary
15 meani ng or use?
16 A Not to computer scientists.
17 Q So you went in and took the
18 | anguage from the patent and applied that for
19 your definition; correct?
20 A Yes. But again, | don't think
21 that the various interpretations are really
22 material to the opinions |I've stated.
23 Q So the Court's interpretation of
24 the claim were not material ?
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1 A | didn't say that. Ri ght .
2 Q What did you say?
3 A | said that, you know, again, |I'm
4 simply stating the fact that the patent itself
5 offers terms |ike workspace environment, very,
6 very liberally and quite often interchangeably.
7 But | think that the logic that | described of
8 the steps of the patent sort of hol ds whet her
9 you are tal king about context, environments,
10 wor kspace, what have you.
11 MR. ANDRE: Your Honor, at this
12 point, I would Iike to make a motion to strike
13 Dr. Kearns' testimny for not using the Court's
14 claiminterpretation.
15 THE COURT: Let's go to side-bar.
16 (Si de-bar discussion:)
17 MR. ANDRE: Your Honor, he used
18 i mproper construction of the Court's
19 i nterpretation of component. He's gone in and
20 added several interpretations of terns that are
21 found in every asserted claimthat were rejected
22 by this Court as a limtation and the Court
23 shoul d give ordinary meaning to. He's based his
24 opi ni on upon his restricted constructions of the
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claims themselves, therefore, it would be
reversible error to allow his opinion to cone
in.

THE COURT: M . Rhodes.

MR. RHODES: | thought he said
that it was a typographical error that they
didn't properly transcribe the Markman ruling.
He said he applied it is the first point. The
second point is he just now testified that it
was not material to his analysis what the
pat ent ee defined. And he didn't base his
anal ysis on on that definition. | think this is
much to do about nothing to quote an anci ent
English playwright.

THE COURT: "' m not going to have
a notion to strike at this time, but you m ght
have a basis to make an application after the
trial. But I'm not going to strike the
testinony at this point in time during the
trial.

(End of side-bar.)

BY MR. ANDRE:
Q Dr. Kearns, on page 25 of your

expert report, you provide a basis of
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1 noni nfri ngement regarding context; correct?
2 A That's correct.
3 Q There are multiple contexts on
4 Facebook's website?
5 A Ri ght .
6 Q And it was your opinion both at
7 deposition and in your report that the Facebook
8 website does not have nore than one context, you
9 cannot move from context to context; correct?
10 A That's correct.
11 Q And you changed your opinion
12 t oday?
13 A Let me give a nore nuanced opinion
14 which | think that the idea that Facebook is a
15 single context is a nmuch closer, a much nmore
16 accurate description than view ng every single
17 page view that a user experiences in Facebook as
18 an entirely separate context.
19 Q But you had previously testified
20 in this case and provided an opinion that your
21 fundament al basis of noninfringement is that
22 Facebook does not have more than one context;
23 correct?
24 A That's not true. This is sort of
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1 an ancillary comment |'m maki ng, but when -- as
2 the report makes very clear when I go on to

3 examne Dr. Vigna's report, | basically adopted
4 the view that each different page view of

5 Facebook is a separate context. So that's not
6 the basis for my noninfringement case. And |I'm
7 not di scussing the clainms of the patent in this
8 part of the report, either.

9 Q So it is your opinion today that
10 Facebook does have multiple contexts when it

11 goes from profile page to profile page?

12 A Again, the context has not been
13 preci sely defined, so my opinion is that

14 Facebook has far fewer contexts than every

15 singl e page view being a different one. But

16 yeah, |I'm happy to concede the idea that it's
17 possible that it's reasonable to think of

18 Facebook as having multiple contexts and | did
19 SO in examning Dr. Vigna's report, that's
20 exactly what | did. In fact, | adopted the
21 extreme view that every single page view was a
22 different context.
23 Q So put Dr. Kearns' slide where
24 he's tal king about the Facebook page. So this
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1 was a presentation that you put together;
2 correct?
3 A That's correct.
4 Q As we wal k through the
5 presentation, go to the next slide; the next
6 one. Keep goi ng. Okay.
7 So when you have this picture of
8 M. Rhodes up here, and it goes into the server
9 here; correct?
10 A Correct.
11 Q The metadata is added to the photo
12 table; right?
13 A That's correct.
14 Q Could you go to the next slide.
15 And this is context information;
16 correct?
17 A | do not consider that to be
18 context information under any of the
19 interpretations of context that we've discussed.
20 Q Would it surprise you that we had
21 a few Facebook engi neers here yesterday and
22 t oday, and they have described this as context
23 i nformation?
24 MR. RHODES: Your Honor ,
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1 objection. The witness was sequestered. I f he
2 wants to rephrase it perhaps.
3 THE COURT: Sust ai ned.
4 BY MR. ANDRE:
5 Q Let me ask you a question. You
6 say it's not context information because it
7 doesn't say anything about the photo here?
8 A What do you nmean about the photo?
9 That's all it tal ks about is the photo.
10 Q It doesn't give context of the
11 photo, for exanple, where it was upl oaded?
12 A The context under Dr. Vigna's
13 interpretation is the sort of profile page
14 itself, the location within Facebook's website
15 that | am
16 Q So the album1.D. that's on the
17 profile album does that tell you where it is?
18 A No, it doesn't. It tells, like,
19 that's a type, it just says profile. It doesn't
20 say, you know, there is no |location information
21 there, in the same way that projects doesn't
22 identify an environment or friends or so on and
23 so forth. This is just to say that it's a photo
24 that's part of the user's profile. It doesn't
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1 say anyt hing about the environment in which that
2 photo was created or upl oaded.
3 Q Does it tell you who it was
4 created by?
5 A It does.
6 Q And it tells you the -- this is
7 not -- actually this is not a proper photo table
8 from Facebook, is it?
9 A No, it's not.
10 Q This is a mockup of a few colums?
11 A That's correct.
12 Q |f you had the technical docunments
13 here, could you |look at all the colums they
14 had?
15 A | coul d.
16 Q Coul d you determ ne then if they
17 did provide all that information you were
18 tal king about like the |ocation?
19 A Yes, like the URL, the URL isn't
20 stored in that table.
21 Q The UR L is the only basis for
22 havi ng context information?
23 A No, | could imge others, but
24 there is nothing that | felt was in that table
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1 that's indicative of the context that it was
2 created in. It's informati on about the photo as
3 far as |I'm concerned.
4 Q Keep on with the slides.
5 So this information is not context
6 information to you?
7 A Not to me.
8 Q And, therefore, it's your opinion
9 that they're not capturing the context
10 information at Facebook?
11 A That's correct.
12 Q Are they capturing the context
13 information at any other place other than the
14 photo table?
15 A Not to my know edge, no.
16 Q So when you upload a photo in
17 Facebook, they have no idea where it canme from
18 it shows up magically?
19 A No. Clearly they're storing the
20 photo, right, they know about the photo, they're
21 storing the photo, absolutely.
22 Q Do they know where it came fronP?
23 A What do you mean where it came
24 from? They know what user uploaded it, sure.
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1 Q And where he | oaded it fronf
2 A Not necessarily, they're not
3 storing that in the photo table.
4 Q "' m not saying photo table, I'm
5 sayi ng anywhere?
6 A ' m not aware of precise |ocation
7 or environment or context information about
8 where the photo was upl oaded bei ng stored.
9 Q But you have | ooked at the
10 Facebook code to some degree; right?
11 A Yeah.
12 Q You | ooked at sonme of the
13 techni cal documents?
14 A Yeah.
15 Q You know t hey know where the photo
16 comes from correct?
17 A This is not done by Facebook.
18 mean, | think you're tal king about sort of
19 browser technol ogy and cooki es.
20 Q Dr. Kearns, is it your testimony
21 t hat when | upload a photo to Facebook from ny
22 conputer at my home, Facebook has no idea that's
23 comng fromme at that URL address?
24 A No, it's not -- it's a question of
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1 whet her Facebook's technol ogy has anything to do
2 with how they know that.
3 Q So what about the time the photo
4 was upl oaded, is that included in the photo
5 table? Not this photo table, this is not a real
6 photo table.
7 A ' m not sure. | don't know off
8 the top of nmy head.
9 Q If time was included, would that
10 be context information?
11 A | woul dn't consider it so.
12 Q You woul dn't consider time context
13 information, environmental information?
14 A The patent doesn't talk about time
15 bei ng part of context information. It tal ks
16 about the data and applications that are
17 avai |l abl e, the ways that the user can access
18 t hose application, the ability to create data.
19 Q But you're using the Court's claim
20 construction of context as an environment?
21 A. Ri ght .
22 Q So woul dn't that be time?
23 A | don't see why equating context
24 and environment argues one way or the other
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1 whet her time should be context information,
2 Again, | think that one of the problenms with the
3 patent is its ambiguity. ' m not going to argue
4 to the end about whether time -- | could see
5 somebody interpreting time information as being
6 context information.
7 Q Okay. And in this actual photo
8 tabl e, not these cartoons that we have been
9 seeing, in the actual photo table from Facebook,
10 they record the time, don't they?
11 A They may well do so.
12 Q And the album I D that's recorded
13 at Facebook actually provides a unique al bum I D,
14 not a type; correct?
15 A Correct.
16 Q And t hat unique al bum I D would
17 give you | ocation, wouldn't it?
18 A It would give you -- | think it
19 woul d just reference a row of a database table
20 about that al bum
21 Q But that would also give you the
22 | ocation; correct, the unique album ID, that
23 woul d give you context information?
24 A It would give you | ocation
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1 information about that al bum
2 Q So when you show this photo table
3 here with just the five colums, that doesn't
4 include other information that would be context
5 information, does it, like the tinme?
6 A | don't consider those things to
7 be context information, but sure. | mean --
8 Q | " m not sure | understand that
9 answer . ' m sorry. You woul dn't consider time
10 to be a context information? | thought we
11 agreed it was context information?
12 A | don't consider it, but I think
13 there is some ambiguity to the point, 1'1]
14 concede that.
15 Q What woul d be context information?
16 A Context information would be
17 information, | mean, certainly it would --
18 information that precisely |ocated the users
19 wi t hi n Facebook servers, within its web system
20 li ke the URL or some other internal identifier
21 t hat was sort of unique to that page or
22 environment, because the patent was being
23 interpreted in a way that each page was a
24 separate environnment so there was clear
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1 identifying informati on about the precise page
2 and that was being tracked as you went through
3 Facebook, | would consider that under the claim
4 construction as context information.
5 Q And is there anything el se other
6 than that? That's the only information that
7 you're willing to concede?
8 A To me that would be the nost
9 i mportant one. Then if you additionally added
10 other information with that, that could also be
11 consi dered part of the context information.
12 Q So as you sit here today, you
13 provided testinony that this mockup of a table
14 doesn't have context information, but that the
15 actual Facebook photo |I.D. table m ght have
16 context information in it?
17 A That's -- | have expressed ny
18 opi nion that | don't think so.
19 Q But you can't say for sure as you
20 sit here today whether it does or not?
21 A | stand by my assertion that | do
22 not believe that the photo table contains
23 contextual information, context information.
24 Q Let's roll through the slides one
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1 nmor e. So as we go through the slides again, you
2 see M. Rhodes becomng a friend, witing on
3 Ms. Keefe's wall here; correct?
4 A.  Right.
5 Q When t hat happens, you said this
6 photo table doesn't change; right?
7 A It does not get updated.
8 Q It doesn't get updated in the
9 met adat a. Met adata i s being generated
10 el sewhere, though; right?
11 A Not gener ated el sewhere, but data
12 about the data.
13 Q That activity right there
14 generates metadata that's being stored in, for
15 exampl e, the mnifeed table?
16 A The comment posting, yes.
17 Q And it also generates metadata in
18 the wall table; right?
19 A Well, the mnifeed is what is the
20 service that the wall uses when it wants to
21 di splay recent activity of the user.
22 Q But they have separate tables,
23 t hough; right?
24 A The recent activity in the wall is
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1 fed by mnifeed. The wall is sort of the
2 service that accesses m nifeed.
3 Q | understand that. There is a
4 wal|l table and a mnifeed table; right?
5 A Correct.
6 Q And when you make this coment,
7 met adata i s updated in both those tables; right?
8 A Correct.
9 Q And those tables along with the
10 photo table are under the same user database;
11 right?
12 A They're all about users, yes.
13 Q | ' m not asking about users.
14 A Are they're separate tables? They
15 are all separate tables.
16 Q They're all in the same database?
17 A | wouldn't -- they're separate
18 systems, right. These are separate database
19 systems. They have different nunber of col ums
20 so they have to be sort of stored separately and
21 managed separately because they have a different
22 format to them
23 Q So is it your testinmony that those
24 three tables are not in the user database as far
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1 as you know?

2 A ' msort of confused by your

3 term nol ogy. | guess if we want to call the

4 user database the collection of databases that
5 have to do with users, then they're in the

6 common user database, yes.

7 Q And you testified that the photo
8 table and the mnifeed table are in different

9 structures; correct?

10 A That's my understanding.

11 Q And when you | ook at source code,
12 did you | ook at the schema. multi ?

13 A | believe so.

14 Q And wasn't the photo table and

15 m ni feed table both | ocated at schema. multi?

16 A They may have been.

17 Q So doesn't that contradict your

18 statement that they're in different structures?
19 A | don't think so. It depends what
20 we mean by structure because there is both
21 har dware and software structures going on here.
22 Again, these are separate databases that have to
23 be stored separately because they have a
24 different schema or formats to them
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1 | mean, at some l|level if we
2 broaden our definition enough, then everything
3 is data about everything else and the whole
4 world infringes on this patent. Ri ght? | mean,
5 but the reality is that these are separate
6 storage tables within Facebook's architecture
7 and they have to be primarily because they have
8 different numbers of colums and different
9 entries in those col ums.
10 Q And the clainm themselves, they
11 don't require that storage component to be in
12 the same | ocation, they can be separate, right,
13 t hey can distributed?
14 A There is not claimlanguage which
15 explicitly excludes that, you're right.
16 Q It can be distributed, it can be
17 in nmultiple places, that's what you testified to
18 earlier; right?
19 A The clainms certainly don't exclude
20 t hat possibility.
21 Q Woul d you go to the next slide.
22 Actually, let me turn to the clai ms. Do you
23 have Claim 1? |1'msorry, go to Claim9.
24 When you're going through Claim1
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1 up on the board and draw ng out the circles and
2 the lines and kind of going through this
3 temporal issue here, you said that basically
4 they all followed the sanme tenmporal path, and it
5 has to be in this series of steps that you've
6 identified; right?
7 A Correct.
8 Q And you're not an expert in claim
9 interpretation, right, you're a scientist;
10 right?
11 A That's correct.
12 Q So when you're | ooking at this
13 el ement right here, the Claim9, tracking
14 movement of the user fromthe user environment
15 of the web-based computing platformto a second
16 user environment of the web-based conputing
17 platform do you see that?
18 A | do.
19 Q | believe you testified on direct
20 t hat Facebook doesn't do this; is that correct?
21 A That's correct.
22 Q It's your testinony that Facebook
23 doesn't track its users as they go from one
24 profile page to another?
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1 A That's handl ed by your browser and
2 t he cookies in your browser.
3 Q Can you go to PTX 1001. Go to the
4 second page. Go up here. Blow up that a little
5 bit. This is froma Facebook docunment. We keep
6 track of the actions you take on Facebook such
7 as adding a friend, becomng a fan of a Facebook
8 page, joining a group, et cetera; correct?
9 A Correct.
10 Q Are you saying that Facebook
11 doesn't track its users?
12 A ' msaying it doesn't track their
13 navi gation. So clearly there is a set of
14 actions that Facebook deems sort of sufficiently
15 worth remenbering and storing and tracking and
16 it's describing some of those here. It does not
17 track and monitor and store your navigation
18 t hrough the Facebook system
19 Q So you don't understand that
20 Facebook has a 20 billion page hit a day?
21 A Yes, | know it's a very | arge
22 system
23 Q You know they track those page
24 hits every time you go froma new page, they get
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1 a person who goes from one page to anot her page
2 and the time they did it?
3 A They have very low level -- this
4 is not what | would consider Facebook
5 technol ogy, this is low level |ike Apache
6 server.
7 Q But Facebook is doing it?
8 A ' m sure that Facebook uses
9 standard commerci al technol ogy |ike Apache
10 servers that do store navigation information at
11 a very low level, but this is --
12 Q Wher ever they get the technol ogy
13 fromis one thing or the other, but |I'm saying
14 Facebook at the Facebook offices, they track
15 their users going from one page to another, they
16 keep track of this; correct?
17 A | wouldn't put it that way. There
18 is a very real sense that when you get to a
19 Facebook page it's forgotten where you are in
20 its system Right? So in particular, the way
21 it knows where to take you next if you click on
22 a link is because that link itself contains
23 where you want to go next. And the cookies
24 aut henticate who you are.
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1 And if you, for instance, erase
2 t hose cookies and try to then follow a link, it
3 will basically say | don't know who you are, you
4 have to log in again, so on and so forth.
5 Q So I'"mjust not sure |I'mfollow ng
6 you here. ' m sorry, Dr. Kearns, |'m doing ny
7 best here.

8 So when Facebook | ogged me as Paul
9 Andre, and I'm going to go to the Italian Food
10 Lovers group, they know that Paul Andre went to

11 the Italian Food Lovers group page, they |og

12 t hat event and the time | did it; correct?

13 A "' m not sure that they do.

14 Remember the link that you gave to them when you
15 clicked on that had a self-contained address

16 that told you where to take them

17 Q So you don't know if -- how they
18 keep track --

19 A | think it's possible that at a

20 very, very low | evel, subsystem that's not

21 Facebook's technol ogy, but is just sort of

22 standard web server technol ogy that they m ght
23 store sort of the history of | ocation that you
24 have been, but they don't use it in any of them
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1 there, they don't use it in any of the

2 technol ogy that a user, that -- you know, in

3 order to inmplement the actual Facebook -- in

4 ot her words, if you deleted, they're probably

5 frequently doing that, if they have such | ogs

6 t hey woul d quickly become overwhel mngly | arge,
7 if you didn't do that, Facebook woul d operate

8 exactly as it does now. | f they have it, it's
9 not used well, it's just too much information.
10 It would be completely unscal abl e.

11 Q But you don't know as you sit here
12 t oday whet her they have it or not?

13 A | would believe that they probably
14 use Apache server technol ogy or simlar

15 technol ogy that for some amount of time keeps
16 that information at the | owest |evel, but |

17 don't believe it's touched by Facebook software
18 at all. These server logs, | nmean, the best

19 anal ogy, they're like the black box in
20 commercial airliners, they're just -- if they're
21 there, they're recording things and they're not
22 used for anything except in the case of let's
23 say a system failure and you want to sort of go
24 back and figure out.
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1 Q | think | get your position. They
2 do it, but it's just not important to thenf
3 A Nor is it used in any of the ways
4 descri bed in the patent.
5 Q Well, let's go back to Claim 9.
6 It's not used in a way of tracking movement of
7 the user fromthe first environment to the
8 second environment?
9 A And t hen updating metadata, no.
10 Q ' m not saying that. This is a
11 conpl etely separate claimelement here. You
12 under st and when you did your a infringenment
13 anal ysis, you did elenment by element?
14 A | think we're having an agreenment.
15 | believe that Facebook keeps this very, very
16 | ow | evel information around. | don't think
17 t hat constitutes the tracking conponent that's
18 bei ng described in the patent.
19 Q Claim 9 doesn't have a tracking
20 component, does it?
21 A That particular | anguage i s not
22 t here.
23 Q This is just what Facebook does,
24 they track people, this is a method clain?
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1 A So if you want to call |low |evel
2 server |l ogs tracking novements, then, you know,
3 every conmpany since the dawn of the web has been
4 doi ng that and, you know, sure, Facebook does
5 t hat, too. | concede that.
6 Q SO we're seeing eye to eye on
7 this?
8 A We see eye to eye. We disagree on
9 its relevance to the patent, but --
10 Q But it's a claimelenent,
11 separate claim el enment. If I have a little box,
12 | would put a checkmark and say that one is
13 infringed by Facebook; right?
14 A Again, that's not -- that's not ny
15 opinion. That's not nmy opinion. That's not how
16 |'"'mreading this claim
17 Q "' m not talking about the claim
18 "' mtal king about this claimelement.
19 not how you're reading that claimelement?
20 A | don't think that the technol ogy
21 that we're discussing sort of serves that
22 pur pose. | f you want me to just say do |
23 consider | ow |l evel Apache server logs to in some
24 way track movement, then, yes.
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1 Q What |'m asking is -- we're
2 getting close, | think. Does Facebook track
3 movement s pursuant to this claimelenment at
4 Facebook servers in California or on the East
5 Coast or wherever, do they actually do this
6 el ement here?
7 A Yes, at an extremely low | evel
8 that's never used by a system
9 Q We got a yes. "1l get off of it
10 t hen.
11 Now, the next step you have is the
12 dynam cal ly updating the stored metadata within
13 an associ ation of the data, the application,
14 wherein the user enployes at | east one of the
15 application and the data from the second
16 envi ronment . Do you see that?
17 A | do.
18 Q According to you, or your
19 interpretation, | should say, this dynam c
20 updating of the stored metadata with an
21 associ ation of the user data and the second user
22 environment, the claimelement kind of stops
23 there, right, it goes -- according to you, it
24 just grammatically -- it comes before the
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1 sentence, that's a preceding event, you're using
2 a straight grammatical interpretation?
3 A "' m not sure what the question is.
4 Say it again.
5 Q M. Rhodes and you have tal ked
6 quite a bit about dynam cally. You said
7 dynam cally has to be precedi ng, something
8 bef ore?
9 A The Court defined it as
10 automatically and in response to the preceding
11 event .
12 Q Precedi ng event?
13 A Yeah.
14 Q And in your definition, just based
15 purely on the way the claimis written, that
16 woul d have to be up here sonmewhere?
17 A Yes.
18 Q So if I said I'"'mgoing to the
19 movi es after dinner, well, the movies would be
20 before |I say dinner, right, and under that
21 definition, the movie would not be a preceding
22 event; correct?
23 A "' m not sure -- run your exanple
24 by me again.
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1 Q ' mgoing to the nmovie after
2 di nner.
3 A Ri ght .
4 Q If I had that in a sentence, novie
5 woul d not be a preceding event just because it's
6 before that in the sentence?
7 A That's right.
8 Q It really turns into why is this
9 wherein clause here; correct?
10 A Yes.
11 Q Dynam cal ly update the met adat a,
12 you associated with the data, wherein the user
13 empl oys at | east one of the applications from
14 t he second environment; correct?
15 A Correct.
16 Q And your interpretation is that
17 has to be related to the tracking, even though
18 it's a conpletely separate claimelenment?
19 A That's correct. It's an
20 additi onal step of this process.
21 Yes.
22 Q So this is really a two-el ement
23 process, in your opinion?
24 There's first dynam cally
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1 updating, second is the wherein?
2 A That's my interpretation of it.
3 Yeah.
4 Q Al'l right. So one element is now
5 two el ements in your interpretation?
6 A | think that the word el ement has
7 some specific | egal meaning, so | would prefer
8 to call it just two steps.
9 THE COURT: M. Andre, it's not
10 time for dinner, but it is time for |unch.
11 We're going to |let the jurors take
12 their lunch break and have you back here in time
13 to get started at 1:30.
14 THE CLERK: Al'l rise.
15 (Jury leaving the courtroom at
16 12: 31 p.m)
17 THE COURT: Prof essor Kearns,
18 you're free to step down. "' m going to be
19 talking to the lawyers for just a m nute.
20 You can all have a seat. | just
21 wanted to tell you what we're going to do when
22 we get to Mr. Lamb's deposition with respect to
23 the errata sheet issue that we discussed this
24 mor ni ng.
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1 What will happen is when you're
2 pl aying all of the video excerpts of M. LanDb,
3 because | think there are others besides the
4 portion where the errata comes up, just play the
5 original straight through |Iike we've played al
6 of them After that, | will briefly instruct
7 the jury that, as they've already heard, there
8 is discovery taken before trial including
9 depositions under oath, which are evidence, and
10 t hat parties who are deposed have the right to
11 enter corrections. And that M. Lanmb did that
12 in this case.
13 And we're now going to have you
14 hear the testinony that includes the
15 corrections. And at that point, counsel for
16 Facebook, you'll probably need two of you. I
17 want you to read the question and answer of that
18 portion of the testimony, which is roughly
19 speaking 193 to 199.
20 And as you read the answers,
21 you're to read the corrected answers.
22 Under st ood, M. Rhodes?
23 MR. RHODES: | believe so, Your
24 Honor . Do you want us to actually go so far as
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1 to put somebody there or you just want me to
2 read it into the record?
3 THE COURT: M. Andre, do you have
4 a view on that issue?
5 MR. ANDRE: However they prefer to
6 to it, Your Honor, is fine.
7 MR. RHODES: "1l just read it.
8 That is fine.
9 MR. ANDRE: |'d like to have two
10 people read it.
11 THE COURT: You' ve got to have two
12 people read it, but whether you have two people
13 standi ng next to each other or one on the
14 wi tness stand and one at the podiumis up to
15 you.
16 The errata sheet itself will not
17 come into testimony. The testinmony will be read
18 into the record and there will be an instruction
19 on this issue in the final jury instructions as
20 wel | .
21 THE COURT: All right. W're in
22 recess until 1:30.
23 (A brief recess was taken.)
24 THE CLERK: Al'l rise.
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1 THE COURT: Good afternoon.
2 (Everyone said, Good afternoon.)
3 THE COURT: Are we ready to bring
4 the jury in?
5 MR. ANDRE: Yes.
6 MR. RHODES: Yes.
7 (Jury entering the courtroom at
8 1:40 p.m)
9 THE CLERK: All rise. Be seated.
10 THE COURT: Good afternoon and
11 wel come back.
12 M. Andre, you may proceed.
13 MR. ANDRE: Thank you, Your Honor.

14 BY MR. ANDRE:

15 Q Good afternoon, Dr. Kearns.

16 A Good afternoon.

17 Q If we could go back to the slide
18 that we were | ooking at before the lunch break.
19 Dr. Kearns, you recall the photo table we're
20 tal ki ng about here, the cartoon of this photo
21 t abl e here.

22 Now, if someone were to say that
23 this table contains context information, would
24 t hey be wrong, in your opinion?
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1 A They woul d.
2 Q Let's assunme for argument's sake
3 that this is context information in this table.
4 Okay.
5 This is metadata about the context
6 information; correct?
7 A You're asking me to assunme that?
8 Q Make that assunption.
9 A Okay.
10 Q Now, based on your interpretation
11 of the claims, when the tracking component is
12 activated, you just have to add metadata, you
13 don't have to change the content information;
14 right?
15 A My understandi ng or reading of the
16 patent would be that you need to alter the
17 met adata, the contextual metadata stored with
18 t he photo.
19 Q So your understanding is that
20 updating is altering or changing the actual
21 dat a?
22 A Or metadata. Yes.
23 Q It's an update to somet hing?
24 A Yes.
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1 Q So, in other words, if someone

2 were to -- if | update my CD collection, | just
3 can't buy new CDs and put themin there, | have
4 to do sonet hing and update my CDs?

5 A l'"'mnot -- | don't quite follow

6 you.

7 Q Well, the word updating, you're

8 interpreting that to mean changing or altering;
9 correct?

10 A That's correct.

11 Q So addi ng new met adata somewher e,
12 is that altering?

13 A | guess it would depend. It's

14 sort of adding a new road to this table

15 entirely. | woul dn't consider an update of

16 anot her row.

17 If you were to write a m ssing

18 entry into an existing row, | would consider

19 t hat an update of that row.
20 Q So if all the rows are full, |
21 mean, all the colums are full on the row as
22 Facebook would do when they collect this
23 i nformati on about the photo, your understanding
24 of updating would be they have to actually
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1 change what's in those colums; correct?
2 A That would be nmy -- the nost
3 natural interpretation, yes, as opposed to
4 adding entirely separate rows to this table or
5 changing data in some other place entirely.
6 Q But the clainms thenselves just say
7 updating the metadata; right?
8 A They just say updating the
9 met adat a.
10 Q And if you add a table to a
11 dat abase, is that updating the database?
12 A If you add a table to a database,
13 you woul d be updating the overall database,
14 sure, not other tables in the database.
15 Q And so if you update -- if you
16 added netadata, you would be updating overall
17 met adat a?
18 A | mean, again, if you sort of
19 broaden the definition of metadata and data
20 enough to be very, very inclusive, and we can
21 call, you know, a change of anything an update
22 of anything el se.
23 Q Well, no. " m tal king about
24 met adat a. | f you have --
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1 A Same comment to metadat a. I f you
2 define metadata to be sufficiently broad and
3 inclusive, then sort of updating any piece of
4 met adata is an update to all of the other
5 met adat a.
6 Q Ri ght . So if we get the
7 definition of metadata of just data about data,
8 t he broadest possible interpretation, then if
9 new metadata is added, then you update the
10 met adat a?
11 A Yeah. | woul d agree.
12 Q Al'l right. Fair enough.
13 Now, your interpretation of the
14 claims, as you wal ked through them this morning
15 with M. Rhodes, is that essentially all four
16 i ndependent claims all have essentially the sanme
17 meani ng when it comes to the tracking aspect of
18 the claims; correct?
19 A It seems to me, yes.
20 Q And you didn't offer an opinion
21 one way or the other regarding the dependent
22 clainms, did you?
23 A | mean in my report, | think I
24 said brief things about them and the fact that
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1 since they're all dependent, you know.
2 Q But |I'"m tal king about today with
3 M. Rhodes, you didn't talk about the dependent
4 claimothers than the fact --
5 A Not in any detail, sir.
6 Q Okay. Now, early in your
7 testinmony, you tal ked about the possible uses
8 for the invention of the '761 patent.
9 And you said it seenmed to be
10 somewhat business related, but it could be for
11 ot her things as well; right?
12 A.  Right.
13 Q And it could be for recreationa
14 purposes, for exanple?
15 A There's no | anguage in the patent
16 t hat woul d exclude that, sir.
17 Q And back in -- | believe you said
18 you started one of the early social networking
19 courses there at Penn. That was 2003, 2004 time
20 period?
21 A That's right.
22 Q And that termdidn't really gain a
23 | ot of notoriety until probably after that;
24 right?
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1 | mean, it wasn't a term used very
2 often at that tinme?
3 A | would say circa 2002-2003, we
4 were starting to see that termenter sort of
5 popul ar | anguage. But, you know, a coupl e of
6 years before that, most people wouldn't have
7 associ ated that term with any specific kind of
8 technol ogy.
9 Q Al'l right. And Facebook itself
10 wasn't founded until 2004 and that's by far the
11 | argest social networking site in the world?
12 A That's right. But things |ike
13 Friendster were around |like a year or nore
14 before that.
15 Q "1l ask you one other question.
16 Do you have Claim 1?
17 When you see the word right here
18 based on the change, the word based, that's what
19 | want to say.
20 Do you interpret that as because?
21 A In response to.
22 Q So - -
23 A | see that as sort of reinforcing
24 the phrase dynamcally in the Court's

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 201 of 329 Pa%elD #: 10609

145
1 constructi on.
2 Q | under st and. So that's your
3 definition in response to or because of?
4 A I n response.
5 Q So if | wrote a book based on
6 George Washington's life, it's because | wote a
7 book because George Washi ngton |ived?
8 A | consider that to sort of be
9 taki ng what |I'm saying out of context here.
10 mean, we're tal king about the patent. W're
11 tal king about a precise series of steps to
12 i mpl ement my conputer.
13 Q | understand your definition. " m
14 trying to get the word based.
15 A Yeah. So the definition of based
16 that | would use here would be in response to.
17 Q In response to or because of?
18 A And again, taking that -- if you
19 take that and apply it to a book about George
20 Washi ngton's |ife, that you can find exanpl es,
21 as you can al nost always with | anguage, where,
22 you know, interpretations are different. But
23 here | think it's in response.
24 Q And that's just interpretation
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1 you're choosing to use in this claim It could
2 be interpreted otherw se by other people; right?
3 A You know, | anguage is a funny

4 t hi ng.

5 Q Absol ut el y. You' re being paid by
6 Facebook to be here today; right?

7 A " mretained by counsel for

8 Facebook. Yes.

9 Q And how much are you getting paid
10 an hour?

11 A $600 an hour.

12 Q $600 an hour?

13 A That's right.

14 MR. ANDRE: Thank you very much.
15 THE W TNESS: Thank you.

16 MR. ANDRE: Thank you.

17 MR. RHODES: Good afternoon, Your
18 Honor . May | proceed?

19 THE COURT: Good afternoon. You
20 may .
21 REDI RECT EXAM NATI ON
22 BY MR. RHODES:
23 Q Let's just go through a couple
24 t hi ngs. | wanted to show you sonet hing.
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1 Can you switch over to the el no?
2 "' m not sure | can get this to work, but I Iike
3 this thing. So let's see if | can get it to
4 wor K.
5 A | haven't seen one of those in
6 years.
7 Q | hope Mr. Andre is not | ooking
8 for a fee.
9 MR. ANDRE: Your Honor, objection.
10 This is his expert report. This is hearsay.
11 We have not read from his expert
12 report. We referred to himto it, but we have
13 not read fromit.
14 MR. RHODES: " m not going to
15 introduce it as an exhibit, Your Honor. | am
16 going to use it to explore a subject that was
17 opened up for the first time in
18 Cross-exam nati on.
19 THE COURT: Let's try to explore
20 it without the expert report.
21 BY MR. RHODES:
22 Q You were asked a bunch of
23 gquesti ons about what you did and didn't use in
24 connection with your work in terms of the
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1 definitions. And counsel put in front of you a
2 report that you had done.
3 Do you recall that?
4 A Yes, | do.
5 Q And he pointed you to a page and
6 he said to you, in effect, you didn't use the
7 right definition; do you recall that?
8 A | did.
9 Q And as | was sitting here watching
10 this argument, were you trying to tell us that
11 it was a typographical error?
12 A | was trying to say it was a typo,
13 yes, an inadvertent om ssion.
14 Q The sentence that you were
15 directed to, was it a quotation?
16 A It was meant to be a quotation,
17 yes, fromthe claimconstruction.
18 Q From the claimconstruction. Can
19 we throw that on the screen. Is this the order
20 t hat you used?
21 A This is the claimconstruction,
22 yes.
23 Q And - -
24 A These are the definitions that |
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1 applied in interpreting the patent.

2 Q Itemtwo there, it's a -- it says,
3 "Computer-related entity, either hardware, a

4 conmbi nati on of hardware and software, software,
5 or software in execution.” Do you see this

6 here?

7 A | do.

8 Q Ils that what is mssing from your
9 report?

10 A That's what seens to have been

11 m ssing frommy report.

12 Q Ils that a deliberate and

13 intentional effort to mslead the jury?

14 A Of course not.

15 MR. ANDRE: Obj ection, Your Honor.
16 THE COURT: The objection is

17 sust ai ned.

18 BY MR. RHODES:

19 Q Did you mean to | eave that word
20 out ?
21 A | did not mean to | eave that word
22 out .
23 Q Now, there was a dial ogue again
24 with M. Andre about whether you used these
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1 definitions. Can you tell us, did you use these
2 definitions?

3 A | used these definitions.

4 Q Did you rely upon them --

5 A | did.

6 Q -- in rendering your opinions?

7 A Based on these, yes.

8 Q Now, when you | ook at these

9 definitions, there has been argument between the
10 two of you about whether or not things should be
11 in certain sequences. Do people trained in the
12 art of conputer science reading words up there,
13 are there any words up there to those skilled in
14 the art that suggest a tinme sequence?

15 A Well, certainly number six, the

16 term dynam cally.

17 Q And what about the term

18 dynam cally -- now, just for the record, what

19 we're | ooking at there, that's what the Court
20 has determ ned the word dynam cally nmeans;
21 right?
22 A That's correct.
23 Q Now, what about that definition
24 suggest to people skilled in the art that there
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1 is a time component ?
2 A Well, so you have the phrase
3 automatically, which means obviously somet hing
4 is being -- sonething has happened which has
5 caused sonmething to happen in an automated
6 fashion, and that's reenforced by the specific
7 phrase, "in response to the preceding event."
8 So there is a clear time element to this
9 definition.
10 Q Can you point us to a word in that
11 definition that suggest to you a component of
12 time?
13 A Precedi ng.
14 Q Now, there was a discussion that
15 sounded li ke this tracking issue came up again,
16 a |lot of tension between the two of you about
17 what it is and isn't. You referred to something
18 call ed an Apache server. Do you recall saying
19 t hat ?
20 A Yes.
21 Q What's an Apache server?
22 A So Apache is, you know, a conpany
23 or a protocol if you like that's one of many
24 t hat basically provides a commdity, web
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1 servers. So if you wanted to start a new
2 conpany and you wanted to have a website and you
3 wanted to have users conme to that website and
4 you want to be able to provide functionality to
5 them have a server that host your website,
6 obviously every little startup company in the
7 worl d doesn't want to have to re-invent fromthe
8 bottom fromthe ground up all the technol ogy
9 involved in doing that, and you know, otherw se
10 t here would be no innovation at all ever.
11 And because this is such a comon
12 thing to want these days, to want to start a
13 website, to have it be scalable, to host the
14 content, be able to go nodify it, so on and so
15 forth, there are conmpani es that provide
16 off-the-shelf technology for this sort of thing.
17 Q The Apache server context, the
18 word Apache, does that refer to the name of a
19 company?
20 A Yes. To the protocol that's used.
21 It's sort of |ike many things in conputer
22 science. There are conmpanies associated with a
23 t echnol ogy or protocol and then there is the
24 protocol itself which m ght be open, sort of
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1 open know edge or open source so to speak. But
2 then some conpanies are actually inmplementing
3 t hat particul ar technol ogy and selling it.
4 Q And assum ng Facebook was using
5 one of those Apache servers, do you know whet her
6 t he Apache server woul d be | ogging each page
7 view for each user?
8 A | think it's possible that you
9 could configure it to do so, | believe that, you
10 know, you m ght also because you don't want to
11 store all that stuff, be able to configure it so
12 that it doesn't store absolutely every single
13 page vi ew. But it would not surprise ne to
14 | earn that you could set things in a way that
15 woul d cause it to do that.
16 Q When you were trying to |learn
17 about the Facebook system did you | ook at
18 source code?
19 A | did.
20 Q And did you talk with people at
21 Facebook?
22 A | did.
23 Q Did you speak to people at
24 Facebook who wrote the source code?
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1 A | did.
2 Q And you read Dr. Vigna's report?
3 A | did.
4 Q And were there things about
5 Dr. Vigna's report in which he described how
6 Facebook worked with which you took no issue?
7 A There were, yes.
8 Q And so with respect to the areas
9 of the report describing how Facebook actually
10 wor ked, did you then go and verify that what you
11 said was correct in the source code itself?
12 A Yes, | did.
13 Q Now, the logging -- let's assune
14 for sake of our discussion that M. Andre is
15 right, that there is a server somewhere in
16 Facebook's schema -- | think was the word that
17 people are using -- that is |ogging every page
18 view. Are you with me?
19 A l'"'mwi th you.
20 Q Based on your understanding of the
21 Facebook system have you seen anything with
22 regard to whether or not that kind of |ogging of
23 what pages people | ooked at is in any way
24 correlated to the updating of metadata in the
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1 phot os tabl e?
2 A | have seen no evidence of such
3 interaction and my understanding is that from
4 both the code and the engineer is that there is
5 none.
6 MR. RHODES: Not hi ng further, Your
7 Honor .
8 THE COURT: Thank you
9 MR. RHODES: Your Honor, | have a
10 housekeepi ng matter. | meant to move into
11 evidence Exhibits 281 and 2282. | completely
12 forget.
13 THE COURT: You stand by your
14 obj ection?
15 MR. ANDRE: | stand by ny
16 obj ecti on.
17 THE COURT: They are overrul ed and
18 t he docunments are admtted. Wth that | believe
19 t he professor can step down.
20 MR. RHODES: Correct. At this
21 point we're going to shift gears in our
22 infringement case to the validity case.
23 THE COURT: Let's let the
24 professor carefully step down first.
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1 THE W TNESS: Thank you.
2 THE COURT: M . Rhodes.
3 MR. RHODES: | was going to say
4 may | as a matter of personal privilege just go
5 out of the roomfor a mnute while they're
6 pl ayi ng the video.
7 THE COURT: Yes, you may.
8 We were going to commence the
9 vi deos.
10 (Vi deot ape deposition of Jeffrey
11 Ri chard Lanmb:)
12 Q Good mor ni ng.
13 A Good nmor ni ng.
14 Q Coul d you state your name for the
15 record?
16 A Jeffrey Richard Lanb. | don't say
17 it that way very often.
18 Q That's perfectly okay. You don't
19 want to know my m ddl e name.
20 What is your residence address for
21 the record?
22 A 4608 Paxton Drive, Hilliard, Ohio
23 43026.
24 Q So Computer W zards was the
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1 conmpany; correct?
2 A Yes.
3 Q They provided services; correct?
4 A Yes.
5 Q What ki nd of services did they
6 provide.
7 A Typically custom program ng
8 dat abase devel opment and web application
9 devel opment .
10 Q And you worked with Conputer
11 W zards; correct?
12 A Correct.
13 Q When did you begin working with
14 Computer W zards?
15 A | would say when Computer W zards
16 started working, | was working with Conputer
17 W zards, | don't remenber the exact date.
18 Q That was after your graduation
19 fromthe University of Illinois; correct?
20 A Yes.
21 Q And you held the position of chief
22 technical officer of Conputer W zards?
23 A At one point in time | think I
24 di d. Most of the time with Computer W zards |
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1 held the title of chief executive officer.
2 Q At some point you started worKking
3 with Leader Technol ogies; correct?
4 A Yes.
5 Q About what time frame was that?
6 A | don't remenber exactly. | t
7 woul d have been before June 29th, 2000.
8 Q And why is that?
9 A Because we had -- why was it
10 before that?
11 Q Yes, sir.
12 A Okay. | know that it was before
13 t hat because | know that we had done consulting
14 work with them as a client before we did, you
15 know, whatever legal thing we did to become nore
16 i ke one conpany.
17 Q At sonme point did Leader acquire
18 Computer W zards?
19 A | don't know if acquired -- I'm
20 not sure exactly what acquire means. | can say
21 that | have used the term they acquired Conputer
22 W zards before. | don't know if | wused it
23 correctly, though.
24 Q At sonme point Computer W zards
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1 became part of Leader Technol ogies; correct?
2 A That's correct.
3 Q About what time frame did that
4 happen?
5 A | don't remenber exactly. And
6 there is also -- well, | don't renmenber exactly.
7 Q Looki ng at Exhibit 233, can you
8 tell me if pages one through five represent an
9 accurate copy of your resunme as it would have
10 exi sted on June 29, 20007?
11 A.  Boy.
12 Q To the best of your know edge and
13 recol | ection.
14 A Well, if this exactly matches what
15 | think it matches, which | -- | don't know that
16 they didn't edit this, she thought it was a
17 typo, it may have been a very inportant
18 techni cal nuance or difference. Let me just --
19 it doesn't appear that | was copied on this
20 emai | . It would be much easier for me to verify
21 i ndi vi dual pieces of this than -- unless you
22 want to go through the whole thing and do that.
23 Q No, | don't think that's
24 necessary, actually.
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1 A Okay.
2 Q | will go through a couple of
3 pieces just to make it sinmpler.
4 A Okay.
5 Q If you go to page five, there is a
6 section toward the bottom that says educati on,
7 certification, do you see that?
8 A Yes, | do.
9 Q I f you could | ook at that section
10 and tell me if that accurately reflects your
11 education as of June 29th, 20007
12 A Yes, | -- unless the dates have
13 been -- unless the dates have been changed, this
14 at some point in time was an accurate reflection
15 of education and certification.
16 Q Thank you
17 But, you don't see anything in
18 there that's inaccurate; correct?
19 A No. And what | have gl anced at so
20 far and certainly focusing on this section,
21 haven't seen anything that's inaccurate.
22 Q The section above that it says
23 technol ogi es, do you see that?
24 A | do.
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1 Q That section of your resune
2 descri bes the technol ogies with which you were
3 famliar at the time of this resume; correct?
4 A It -- again, I'mconcerned about
5 the time frame, but that is an accurate
6 reflection -- hold on. | -- there is two things
7 on here that cause me pause. Nunmber one, Visual
8 C++ under | anguages, and NI S under databases and
9 t ool s.
10 Q What about those two items cause
11 you pause?
12 A Visual C++ | -- I"'mnot -- |'m not
13 certain that at this point in time this was
14 reflecting my experience or the experience of
15 the team with which | was working. And NS, |
16 don't know what that is. | can't remenber what
17 that is, so it's hard for me to ver -- | mean,
18 it's -- |1 feel like I've forgotten nore than
19 most people know. So |l -- | don't know what
20 that is, so | can't confirmthat one.
21 Q | understand.
22 So at the time this resume was
23 written, you were famliar with Java, XM., XSL,
24 Vi sual Basic, C and C++, SQL, HTM., Javascri pt,

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 218 of 329 Pa%elD #: 10626

162

1 and ASP; correct?

2 A Yes.

3 Q And as far as databases and tools
4 you were famliar with MySQL, Oracle 7, Oracle
5 8, Access, SQLServer, Apache, and Sanba,;

6 correct?

7 A Correct.

8 Q And as far as platforms, you were
9 famliar with Linux, MS Wndows, NT, W ndows 95,
10 W ndows 98, UNI X, Sun Solaris with Motif,

11 OpenW n and CDE, Redha Linux and Novell NetWare;
12 is that correct?

13 A That's correct.

14 Q Okay. And then above that, it

15 says, "Enployment History". Do you see that?
16 A Yes.

17 Q Can you tell me if, at the time

18 this resume was written, that was an accurate

19 summary of your enmployment history?
20 A Coul d you repeat the question,
21 pl ease?
22 Q In June 2000, was this an accurate
23 summary of your enmployment history?
24 A |l -- 1 think that -- | think that
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1 someone parsing it finely could say that sone
2 t hi ngs are gl ossed over, especially some W ndows
3 t hi ngs were expl ored. | think that a reasonable
4 person would say, Come on.
5 It doesn't contain any -- | don't
6 see any glaring errors in this enmpl oyment
7 history at this -- at this point in time.
8 Q As CTO of Leader Technol ogi es,
9 what were your job responsibilities?
10 A Devel op Leader's tech -- devel op
11 Leader Technol ogi es' technol ogi es. Manage and
12 oversee the enpl oyees who are also involved in
13 t he devel opment of technol ogi es.
14 So that's -- those were ny -- ny
15 two primary responsibilities.
16 Q Were you involved in witing any
17 of the code to operate any of Leader's products?
18 A Yes.
19 Q And you al so supervised ot hers at
20 Leader who were involved in witing code for
21 Leader's products; correct?
22 A Correct.
23 Q And during your time at Leader
24 Technol ogi es, were you involved in the
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1 devel opment of Leader2Leader?
2 A What do you nean by -- | don't --
3 | can't think of a definition of involved that
4 doesn't -- the answer is yes, but what do you
5 mean exactly by involved?
6 Q Well, how do you define involved?
7 A Well, | can tell you what | did.
8 | mean, | was involved in -- in terms of
9 Leader 2Leader . | hel ped come up with what it
10 shoul d do, why, how we were going to acconplish
11 t hat .
12 Wote -- did the architecture, not
13 al one certainly, but you know, certainly the
14 primary architect | think would be the
15 consensus.
16 W ot e code, assigned, you know,
17 who was going to write what conponents in what
18 order and what -- you know, a lot of -- | was
19 invol ved even in the business -- business
20 deci si on around what conponents should be built
21 first, second, third.
22 So -- so | think I've covered
23 about everything you could mean by invol ved.
24 Q It does.
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1 So you wrote code for inplementing
2 Leader 2Leader; correct?

3 A | wrote -- | definitely wote code
4 while | was at Leader. The code that | wrote

5 eventual ly got | abel ed. | wrote code. That

6 part of the code that |I -- let me start over.

7 There was a configuration of the

8 code that | and others wrote that got | abel ed

9 Leader 2Leader while | was at Leader

10 Technol ogi es.

11 Q Who is the person nost responsible
12 for the design of the Leader2Leader product?

13 A The design definitely in this

14 space design means a | ot of different things.

15 Which part of design do you mean?

16 Q Whi ch parts of design are there?
17 A |'d say there's business solution
18 design. There's user interface design.

19 There's architectural design. And
20 there's individual conmponent design, anongst
21 ot hers. But those would be the -- the big ones.
22 Q Who was the person most involved
23 in the business solution design of
24 Leader 2Leader ?
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1 A What eventually got | abel ed
2 Leader 2Leader, 1'd say there were, you know,
3 anongst ot hers, but probably two primary people
4 involved in the -- the business solution design
5 for the thing that eventually got | abel ed
6 Leader 2Leader. Those two people would be nmyself
7 and M ke McKi bben.
8 Q And by "business solution design”
9 what does that include?
10 A | dentify the business, the -- the
11 busi ness problem And what you think you can do
12 about that in a reasonable amount of time and
13 money.
14 And -- and then, you know, in the
15 end, what are we going to do about solving that
16 busi ness problem in a general direction sense?
17 Q Okay. l"d like the court reporter
18 to hand you Exhibit 239 if there's no objection.
19 Have you had an opportunity to
20 review Exhibit 2397
21 A | ' ve had an opportunity to skim at
22 it and glance at it. Yes.
23 Q Do you recognize this email?
24 A | don't recognize this particular
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1 emai | . | do recognize the format and sonme of
2 t he products contained therein.
3 Q Okay.
4 A The subject says, "Yesterday in
5 CWC" .
6 Q Was t hat sonme kind of a news
7 | etter that was sent to CWC personnel ?
8 A St eve Hanna woul d, on occasi on,
9 write emails with the subject Yesterday in C --
10 CWC that contained information that he felt
11 woul d be of general relevance to the enpl oyees
12 of Computer W zards.
13 Q Under st ood. And M. Hanna woul d
14 write these emails to update people on things
15 t hat were going on within the company?
16 A Correct.
17 Q Okay. On the very first
18 par agraph, there is a statement, There are no
19 demos on Friday; however, yesterday M ke had a
20 good size group of investors and a presentation
21 in the afternoon. And late in the day he did an
22 L2L demo over the phone.
23 Do you see that?
24 A | do.
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1 Q Do you know what L2L deno
2 M. Hanna was referring to?
3 A No, | don't.
4 Q Okay. At the time this email was
5 written in August 2002, was Leader2Leader in a
6 position where it could be denonstrated?
7 A | n August of 2002, a set of
8 technol ogi es existed that all owed someone who
9 was famliar with those technol ogies to expose
10 someone to what those technol ogies were trying
11 to accompli sh.
12 Q And those set of technol ogies
13 woul d have included Leader2Leader ?
14 A We referred to a certain
15 configuration of those technol ogies at that time
16 with the | abel Leader2Leader.
17 Q If you could turn to the page that
18 has been nunmbered Page 2 of the Provisional
19 Pat ent Application. There's a title listed on
20 the top.
21 "1l just read into the record,
22 Met hod for Dynam c Association of Electronically
23 Stored Information with Iterative Workfl ow
24 Changes. Do you see that?
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1 A | do.
2 Q The first part of the title says,
3 Met hod for Dynam c Association of Electronically
4 Stored I nformation. Do you see that?
5 A | do.
6 Q Do you have a sense of what that
7 means?
8 A In -- in totality, it seenms to be
9 a legal construct. And as such, |I'm not certain
10 there -- there's certainly words in here that |
11 have a particular definition in ny head at this
12 time for.
13 Q Well, the term dynam c
14 associ ati on, what does that nmean to you?
15 A Now?
16 Q Sur e.
17 A Now, those two words together
18 woul d mean -- dynam c would be an automatic and
19 non- predeterm ned step, and association would be
20 the creation of a relationshinp.
21 Q Can you give me an exanmple of a
22 system that does dynam c associ ation of
23 electronically stored informati on?
24 A The only one that's comng to m nd
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1 off the top of my head is the technology | built
2 for Leader Technol ogies. | can't think of
3 anot her exanple off the top of nmy head.
4 Q So M. Lanb, the sentence, As
5 users create and change their contexts, the
6 files and applications automatically foll ow
7 dynam cally causing those shifts in context.
8 Do you see that | anguage, this
9 Par agraph 227
10 A | do.
11 Q Do you have an understandi ng of
12 what the word context means as it appears in
13 t hat sentence?
14 A | don't have a current
15 under st andi ng of what those -- the word context
16 and contexts mean in this sentence.
17 Q The next -- Paragraph 23, the
18 first sentence says, As used herein, a board is
19 defined as a collection of data and application
20 functionality related to a user-defined topic.
21 Do you see that?
22 A | do.
23 Q Il s that consistent with the
24 definition of board that was enployed by Leader
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1 Technol ogies in its products?
2 A That is one possible consistent
3 way to refer to board in the context of a -- in
4 the context of the technology that we built for
5 Leader.
6 Q Okay. Paragraph 24 starts with a
7 sentence, As used herein, the term web refers to
8 a collection of interrel ated boards.
9 Do you see that?
10 A Yes. | do see that.
11 Q Is that definition consistent with
12 your understandi ng of how web was used in the
13 context of Leader's technol ogies?
14 A That -- the definition -- the
15 definition of a web as a collection of
16 interrelated boards is consistent with the way
17 t hat technical team -- what the technical team
18 meant when it used the word web to communicate
19 to each other.
20 Q Okay. I n Paragraph 25, there is a
21 sentence that says, In accordance with the
22 invention, webs may be used to maintain the
23 | ocation of contents within a conmplex and
24 changi ng set of boards and support automati on of
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1 t he wor kfl ow process.
2 Do you see that?
3 A | do.
4 Q Do you know what's referenced here
5 by changi ng set of boards?
6 A | have a distinct recollection of
7 one exanmple that we used amongst the technical
8 team as an exanple of a changing set of boards.
9 Q What's an exanmple of a changi ng
10 set of boards?
11 A It's the same set of boards that |
12 referred to in an earlier answer that if you
13 assign a board to each individual user and then
14 create a web that is the organi zational
15 hi erarchy of that organization, then that web
16 woul d change whenever an enpl oyee were hired,
17 fired, pronmoted, changed roles, things of that
18 nat ure.
19 Q So does the changing set of boards
20 refer to changes in the organization of the
21 boards within a web?
22 A | don't think |I followed you.
23 Q So when it changes set of boards,
24 what exactly is being changed?
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1 A It would depend on the event in
2 the real world. It would depend on what the web
3 was capturing. In the exanple that | cited
4 earlier, an exanmple of a change in the exanple
5 of someone being hired would be the creation of
6 a new board and the creation of the relationship
7 bet ween that new board and their supervisor and
8 the creation of the relationships between that
9 board and that person's subordi nates.
10 Q So does a changing set of boards
11 have anything to do with a user of the system
12 moving from one board to another board?
13 A The technol ogy that | was invol ved
14 in building to the best of my recollection
15 didn't have scenarios in which a user changing
16 whi ch board they were interested in at that
17 point in time resulting in the relationships
18 bet ween boards changi ng.
19 Q So to your understanding, the
20 changi ng set of boards does not refer to change
21 whi ch board the user is interested in. Wuld
22 that be a fair statement?
23 A Wthin the context of webs in
24 particular, and within the context of the
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1 changi ng set of boards referred to in paragraph
2 25.
3 Q Ri ght .
4 A My understandi ng of changi ng set
5 of boards within webs does not correspond to the
6 -- a user switching fromone board to indicate
7 interest in a different board.
8 Q Okay. | f you could turn to the
9 next page, which is numbered page seven. On the
10 bottom there is a paragraph, 1'll just read the
11 first part of it into the record.
12 "I'n preferred embodi ments, webs
13 may be utilized to maintain the | ocation of
14 content within a complex and changi ng set of
15 boar ds. Content is preferably associated with a
16 routing algorithmreferred to herein as a
17 webslice. Thus the content has an intelligent
18 guantity whereby upon a change of structure of
19 t he web, the content knows which board or boards
20 it should be on both before and after the change
21 of structure."
22 Do you see that?
23 A | do.
24 Q Do you know what's bei ng
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1 referenced in that paragraph by the term change
2 of structure?
3 A | know what | remember | thought
4 change of structure nmeant when | was helping to
5 build it. MWhat | thought change of structure
6 meant when | was building it was things |ike the
7 example that | cited earlier which is if the web
8 wer e an organi zational hierarchy, a change of
9 structure would be what would happen as a result
10 of a higher/fire/pronmotion, or other type of
11 sim | ar changes.
12 Q Under st ood.
13 |s there anything -- wi thdrawn.
14 You referenced when you were
15 building it. By it, are you referring to
16 Leader's technol ogi es?
17 A | don't remenber the -- exactly
18 whi ch pronoun | was -- you know, that you're
19 referring to, but typically when I'mtalking
20 about buil ding something during my empl oyment at
21 Leader, I'"'mreferring to be the technol ogies |
22 built for Leader while | was there.
23 Q Does the term change of structure
24 to you have anything to do with a user nmoving
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1 from one board to another board?
2 A In this paragraph referring to the
3 technol ogy that | was -- that | hel ped build for
4 Leader, | don't have an associ ation between a
5 user changi ng which board they're interested in
6 and a change of the relationships between boards
7 within a particular web.
8 Q So what did you nmean by you don't
9 have an associ ation between?
10 A | don't have a menmory of thinking
11 t hat one would cause the other. | don't have a
12 memory of thinking that the two things happened
13 at the same point in time in the system And |
14 don't have a menmory of the one thing preceding
15 or indicating the other.
16 Q So you don't have a menory of
17 change of structure referring to a user noving
18 from one board to another board?
19 A | don't have a recollection of a
20 user changi ng which board they were interested
21 in resulting in a change of structure.
22 Q Under st ood.
23 Page eight, the |l ast sentence
24 reads, "Alternatively the location of content
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1 may be determ ned by detecting changes in

2 structure, detecting the temporary |ocation of

3 the content on the boards in the ready al bum

4 before and after the change and adjusting

5 | ocation of the affected content as part of the

6 change in structure.”

7 Do you see that?

8 A | do.

9 Q Obviously |I have read over some of
10 the typo errors as you may have noticed. Wuld
11 your answers about change of structure that you
12 gave me just a moment ago also apply to the term
13 change of structure in this sentence?

14 A | also don't believe that a user
15 indicating they're interested in a different
16 board would result in the type of change of

17 structure that this sentence refers to.

18 Q Going to page nine, the third

19 paragraph down says, "Webs can be utilized to
20 mai ntain the | ocation of content within a

21 compl ex and changi ng set of boards. | f content
22 has a web slice associated with it, then any
23 change of structure the web would still result
24 in the content with the web slice know ng what
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1 boards it should be on both before and after the
2 change of structure.”
3 Do you see that?
4 A | do.
5 Q Woul d you agree that the term
6 change of structure as used in that sentence
7 woul d not result froma user indicating interest
8 in nmoving from one board to another board?
9 A "' m not certain what kind of
10 change of structure this particul ar paragraph is
11 referring to. | can tell you what the term
12 change of structure outside of this docunment
13 means to me today, if that helps.
14 Q What do you think it means today?
15 A The term change of structure in
16 i solation today means that the data on the hard
17 drive is different.
18 Q Okay. Go back to page seven if
19 you would. The bottom of page seven it says,
20 "Thus the content has an intelligent quality
21 wher eby upon a change of structure of the web,
22 the content knows which board or boards it
23 should be on both before and after the change of
24 structure.”
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1 So the terms change of structure
2 of the web al so appears there and you testified
3 about it earlier. Do you remenber that?
4 A | do remember testifying about
5 this section of the document before.
6 Q Okay. Do you have any reason to
7 believe that a change of structure of the web as
8 it appears on page seven has any different
9 meani ng than it appears on page nine in the
10 third paragraph?
11 A | don't have any reason to doubt
12 that the term change of structure here means
13 sonmething different than in the other paragraph.
14 Q | understand -- you mean you don't
15 have any reason to believe they mean the sanme
16 thing? | think you have a double negative in
17 your answer.
18 A | don't have any reason to doubt
19 they are the sane.
20 Q Okay. | f you go to page 11.
21 There appears to be some source code between
22 page 11 and page 19. Do you see that?
23 A Yes.
24 Q Toward the bottom half of page 11,
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1 there are three authors |isted. It list you;

2 right?

3 A It does |list me as an author.

4 Q Bet hany Foote and Eric Rosenberg?
5 A Correct.

6 Q Wul d this have been a code that

7 you woul d have had a part in writing?

8 A Wthin the rules that we set up

9 for writing code, this would indicate that | was
10 one of the authors of this particular file.

11 Q Okay. M. Lamb, if you would go
12 to page 12, you'll see where toward the top half
13 there is a | abel. It says public content

14 interface, new content?

15 A Yes.

16 Q s that a met hod?

17 A In my understand -- in ny

18 under st andi ng of the definition method within

19 software devel opment, this would -- this section
20 of source code would be the code that would
21 i mpl ement a met hod.
22 Q Fair enough. So this code is
23 written in Java; correct?
24 A Correct.
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1 Q Okay. I f you could I ook at the

2 code between pages 11 and 17 and let me know if

3 you recogni ze it?

4 A It seens very famliar to ne.

5 Q Okay. Do you have a recollection

6 as to what the code does? And in answering nmy

7 question, feel free to refer to it any way you

8 need.

9 A | remember what the object web as
10 i ncorporated and defined by the file web. Java,
11 of which this section appears to be a printout
12 of that file.

13 Q What was the purpose of the code
14 that is reproduced in the provisional

15 application?

16 A Each met hod within the object has
17 a different purpose. So there are |ots of

18 pur poses being served by this code. Each |i ne
19 has a different purpose, you know, a small step
20 toward, you know, the goal of that method or the
21 goal of that object.

22 Q Uh- huh.

23 A So I'mnot certain what it is

24 you're asking ne.
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1 Q Okay. |s there anything in the
2 code that is included with the provisional
3 application that inplements tracking a change of
4 a user from one board to another board?
5 A | would have to have a lot nore
6 time to review it to definitively say so. But
7 based on a short review, it does not appear that
8 there is code present in these pages that tracks
9 when a user switches from one board to another
10 board of interest.
11 Q Or from one web to another web,
12 t he same answer ?
13 A There is an assunption in the
14 guestion that | don't think is accurate. To ny
15 recollection, there isn't an event where a user
16 switches from one web to another. So when -- so
17 t he question falls apart.
18 Q |s there anything in the code
19 attached to the provisional that inmplements
20 associ ating metadata with user created data?
21 A Coul d you repeat the question?
22 Q Sur e.
23 Ils there anything in the code
24 attached to the provisional application that
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1 i mpl ements associ ating metadata with user
2 created data?
3 A In my cursory review of this code,
4 | have run across a couple of instances in which
5 t he association of metadata with user created
6 data is called, but the implementation is in the
7 met hodol ogy being called, not in the code that's
8 listed here.
9 Q So the inmplementation of
10 associ ating metadata with user created data is
11 not contained in the code that you' ve revi ewed;
12 correct?
13 A In a cursory review |I've done,
14 haven't run across one of those instances yet.
15 Q Okay. And did you -- you reviewed
16 the code all the way up to Page 19?
17 A Yeah. You said all the code, so |
18 | ooked at all of it.
19 Q |'d i ke to go back just to Page
20 2. Trust me, we're alnmost done with this
21 docunment .
22 Looki ng at the textual description
23 bet ween Pages 2 and 8, can you identify anything
24 in that text that discloses tracking nmovenment of
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1 a user from one board to another board?
2 A |'d have to spend a |lot of time
3 reviewing it to know for sure, but | -- | feel
4 confident deducing from what | do know and
5 remenmber that tracking a user from-- tracking a
6 user changing from one board to another board as
7 a result of that user expressing interest in
8 t hat ot her board is not something that we had
9 i mpl emented in the technology that | think this
10 section refers to.
11 Woul d -- would you like me to take
12 the time to review the whole thing to --
13 Q That may not be necessary. So the
14 par agraph that we reviewed earlier and you're
15 free to go back to any of them did you see
16 anything in those paragraphs that disclosed
17 tracki ng novement of a user from one board to
18 anot her board?
19 A While reading this in our time
20 together, | don't remember running across
21 anything that was -- that said to me there was
22 an indication of tracking a user switching from
23 one board to another board.
24 Q Was the ability to track movement
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1 of a user from one board to another board
2 somet hing that Leader did not inplenment, to the
3 best of your know edge?
4 A | -- the technol ogies that |
5 remenber building did not track the -- did not
6 track a user switching from-- simply sw tching
7 from one board to another board.
8 Q You said sinply switching. ls --
9 did it track novement at all?
10 A | don't remenber anything |ike
11 t hat .
12 Q Okay. Last section, | prom se.
13 | f you could go to Page 16.
14 Towards the m ddl e of the page,
15 there is a line of code that begins with
16 action. addActionLi stener
17 (RemoveWebRel ati onshi pActi onLi stener. GLOBAL) .
18 Do you see that?
19 A | do.
20 Q And then go down maybe about a
21 dozen or so lines, the end of that section
22 begins with -- ends with return form Do you
23 see that?
24 A Mm- hmm
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1 Q If you | ook at the code between
2 those two sections and including those two
3 lines, if you could review that and |let me know
4 when you're finished.
5 A Okay. | "' m done.
6 Q Does this code inmplement a user
7 interface for the user?
8 A What a menmber of the technol ogy
9 t eam woul d have said to another menber of the
10 technol ogy team at that point in time is that
11 this code does create the object that contains
12 t he data necessary for the construction of a
13 formthat the user could use to interact with
14 the system
15 Q | understand. | s there anything
16 in -- in this code, the code we've been talking
17 about on Page 16, that inmplenments tracking
18 movement of a user from one board to another
19 boar d?
20 A No.
21 Q Okay.
22 (Concl usi on of videotape
23 deposition excerpt of M. Lanb.)
24 THE COURT: Okay. That's the end
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1 of the videotape portions; correct?
2 MR. RHODES: " m sorry, Your
3 Honor .
4 THE COURT: Am | correct that's
5 the end of the videotape portions?
6 MR. RHODES: Of M. Lanb.
7 THE COURT: Ri ght . So |I'm goi ng
8 to instruct the jury consistent with what we
9 di scussed earlier.
10 MR. RHODES: Your Honor, and |
11 apol ogi ze. | think I may have m sunderstood
12 precisely exactly what you want us to read.
13 | ' ve been passing notes to M. Andre making sure
14 we agree.
15 Can | just come to side-bar to
16 make sure | have it right?
17 THE COURT: Certainly. Let's all
18 do that.
19 (Begi nning of conference held at
20 si de-bar:)
21 MR. RHODES: | just didn't want to
22 get it wrong. Did you want us to read
23 everything or just the question and answer?
24 Li ke I'"'m confused.
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1 THE COURT: Well, not the
2 obj ecti ons.
3 MR. RHODES: No. No, | got those
4 out .
5 THE COURT: The whol e questi on.
6 MR. RHODES: Even the questions
7 that aren't affected?
8 THE COURT: |f they were just
9 pl ayed as part of the video, then yes.
10 MR. RHODES: Okay. So read
11 everything?
12 THE COURT: So like from 193 to
13 199. | don't know if it needs to start on 192
14 and go to 200. | didn't doubl e-check that, but
15 everything in that chunk of testimny that we
16 j ust wat ched.
17 MR. RHODES: Not just the
18 i ndi vi dual questions?
19 THE COURT: Exactly, the full
20 cont ext .
21 MR. RHODES: And then the | ast
22 thing that they -- we agreed since the |ast one,
23 t here was a question hanging. We were going to
24 stop at Line 22 because it's just a question,
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1 MR. ANDRE: That's fine.
2 THE COURT: You're okay with that?
3 Did you decide to have sonmebody going to the
4 stand?
5 MR. RHODES: That probably is more
6 interesting, if you don't m nd.
7 THE COURT: "1l go and instruct
8 them first and then we can do that.
9 (Concl usi on of conference held at
10 si de-bar:)
11 THE COURT: Ladi es and gentl enen
12 of the jury, as you know by now, the parties are
13 entitled to discovery before trial, and that
14 i ncludes depositions. And you have seen sone
15 excerpts of depositions, including just
16 wi t nessing some excerpts of the deposition of
17 M. Lamb.
18 | ndi vi dual s who are wi tnesses who
19 are subject to deposition have a right to
20 provide certain corrections to their testimony
21 after they testify. M. Lamb did so, and now
22 what you're going to hear a portion, excuse ne,
23 of the testimony of M. Lamb from his deposition
24 t hat includes those corrections that he made
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1 af t erwar ds.
2 And because we don't have a
3 vi deot ape of that, |I'm going to have counsel
4 read to you question and answer of that portion
5 of M. Lanb's deposition testimny. And you may
6 proceed, M. Rhodes.
7 MR. RHODES: Thank you, Your
8 Honor . Il will turn into the witness for the
9 moment and then |I'Il become a | awyer again.
10 So. ..
11 THE COURT: Al'l right.
12 MR. RHODES: M. Weinstein is
13 going to read in the questions.
14 THE COURT: So just to be clear,
15 M. Rhodes is going to be reading the answers of
16 M. Lamb.
17 (Begi nning of read-in portion of
18 t he deposition of M. Lanb:)
19 Q Okay. Ils there anything in the
20 code that is included with the provisional
21 application that inmplements tracking a change of
22 a user from one board to another board?
23 A |'d have to have a |l ot nore tinme
24 to review it to definitively say so. But based
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1 on a short review, it does not appear that there
2 is code -- code present in these pages that
3 i mpl ements tracking where -- when a user just
4 switches from one board to another board of
5 i nterest.
6 Q Or from one web to another web,
7 same answer ?
8 A There's -- there's an assunption
9 in that question, excuse me, in the question
10 that | don't think is accurate. To ny
11 recollection, there isn't an event where a user
12 switches from one web to anot her.
13 So when -- so the -- the question
14 kind of falls apart.
15 Q | compl etely understand.
16 A Okay.
17 Q |s there anything in the code
18 attached to the provisional that inmplements
19 associ ating metadata with user-created data?
20 A Coul d you repeat the question?
21 Q Sur e.
22 |s there anything in the code
23 attached to the provisional application that
24 i mpl ements associ ating metadata with
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1 user-created data?
2 A In my cursory review of this code,
3 | run across a couple of instances in which the
4 associ ation of metadata with user-created code
5 is called, but the implementation is in the
6 met hod being called, not in the code that's
7 listed here.
8 Q | under st and. So the code would
9 assume -- withdrawn.
10 So the inmplementation of
11 associ ating metadata with user-created data is
12 not contained in the code that you have
13 revi ewed; correct?
14 A In cursory review | have done, |
15 haven't run across one of those instances yet.
16 Q Okay. And did you review the code
17 all the way up to page 197
18 A Yeah. You said all of the code,
19 so | | ooked at all of it.
20 Q Okay. Thank you. | would like to
21 go back just to page two. Trust ne, we're
22 al nost done with the document.
23 Looki ng at the textual description
24 bet ween pages two and eight, can you identify

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 249 of 329 Pa%elD #: 10657

193
1 anything in that text that discloses tracking
2 movement of a user from one board to another
3 boar d?
4 A |'d have to spend a lot of tinme
5 reviewing it to know for sure. But I -- 1 feel
6 confident deducing from what | do know and
7 remember that tracking a user fromjust tracking
8 a user changing from one board to another board
9 as a result of that user expressing interest in
10 t hat ot her board is not something that we had
11 i mpl emented in the technology that | think this
12 section refers to. Wuld -- would you |ike me
13 to take the time to review the whole thing, too?
14 Q That may not be necessary. So the
15 par agraph that we reviewed earlier, and you are
16 free to go back to any of them did you see
17 anything in those paragraphs that disclosed
18 tracki ng novement of a user from one board to
19 anot her board?
20 A While reading this in our time
21 together, | don't remember running across
22 anything that was -- that -- that to me there
23 was an indication of just tracking a user from
24 switching -- just tracking a user switching from

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 250 of 329 Pa(i;eID #: 10658

194
1 one board to another board.
2 Q Was the ability to track movement
3 of a user from one board to another board
4 somet hing that Leader did not inplenent to the
5 best of your know edge?
6 A | -- the technol ogies that |
7 remember building did not track the -- did not
8 just track a user switching from-- sinmply
9 switching from one board to anot her board.
10 Q You said sinply switching. ls --
11 is -- did it track movement at all?
12 A | don't remenber anything |ike
13 sinmply switching.
14 Q Okay. Last section, | prom se.
15 If you can go to page 16 toward the m ddl e of
16 t he page, there is a line of code that begins
17 with, action.add action listener(renmve web
18 relationship action |listener. gl obal);. Do you
19 see that?
20 A | do.
21 Q And then go down maybe about a
22 dozen or so lines, the end of that section
23 begins -- ends with return form Do you see
24 t hat ?
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1 A Uh- huh.
2 Q If you | ook at the code between
3 t hose two sections, and including those two
4 lines, if you could review that and |l et me know
5 when you're finished.
6 A Okay. | "' m done.
7 Q Do you have a sense as to what --
8 what functions are inplemented by that code --
9 withdrawn. That's a little inprecise.
10 Do you have a sense -- withdrawn.
11 Does this user code inmplenment a
12 user interface for the user?
13 A What a member of the technol ogy
14 t eam woul d have said to another menber of the
15 technol ogy team at that point in time is that
16 this code does create the object that contains
17 t he data necessary for the construction of a
18 formthat the user could use to interact with
19 the system
20 Q | understand. | s there anything
21 in -- in this code, the code you have been
22 tal ki ng about on page 16 that inmplenents
23 tracki ng novement of a user from one board to
24 anot her board?
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1 A No. Not hi ng that i mplements
2 tracking, just movement of a user from one board
3 to another board.
4 Q Okay. You can put this one down
5 for now. l'd like to mark as the next exhibit
6 in order --
7 (End of read in.)
8 MR. RHODES: Thank you, Your
9 Honor .
10 THE COURT: Thank you. So t hat
11 compl etes the deposition excerpts of M. Lanb,
12 correct, M. Rhodes?
13 MR. RHODES: Yes, Your Honor.
14 THE COURT: Okay. What are we
15 going to do next?
16 MR. RHODES: We're going to play
17 t he deposition excerpt of M. MKibben.
18 THE COURT: Do we have nore than
19 ten m nutes of that?
20 MR. RHODES: Yes, Your Honor.
21 THE COURT: So let it go to right
22 around three o'clock and then find a place to
23 stop and we'll take our break and finish it
24 after the break.
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1 MR. RHODES: Thank you, Your
2 Honor .
3 Your Honor, the technol ogy person
4 was going to publish the documents that are
5 referred to in testinmony. | had previously
6 provi ded a book to counsel. "' m not sure if
7 there is any objection or not, that's why I'm
8 hesi tating.
9 THE COURT: Let's see if there is
10 an obj ection.
11 MS. KOBI ALKA: There was no
12 obj ection, Your Honor.
13 THE COURT: No obj ecti on.
14 MR. RHODES: It sounds |ike we can
15 publish the document.
16 THE COURT: That's what |
17 understand no objection neans.
18 MR. RHODES: | just wanted to make
19 sure, Your Honor.
20 THE COURT: | appreciate that.
21 Vi deot ape deposition:)
22 Q Good morning, sir.
23 A Good nmor ni ng.
24 Q Coul d you state your full name for
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1 the record?
2 A M chael Thomas McKi bben.
3 Q And just so | have a clear record
4 of this, what was Leader2Leader?
5 A Well, that's a past tense. Again,
6 Leader 2Leader is a brand name.
7 Q Underneath the brand name, there
8 is a product; correct?
9 A There is.
10 Q What does that product do?
11 A Well, |I'm not sure what do means,
12 but 1'm going to assume you want to know the
13 functionality of the systen?
14 Q Correct.
15 A Okay. It enabl es people to
16 col l aborate in a more stream i ned manner with
17 different types of communications and sharing of
18 informati on using a web browser.
19 Q Can you recall when the first
20 version of Leader2Leader was created?
21 A It was a coll aborative effort that
22 i nvol ved many years, so as is the nature of R &
23 D, it enmerged. There wasn't one magi c point.
24 Q So when you say it emerged, what
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1 do you mean by that?

2 A Well, in product design, you -- if
3 you set up your product design the way we did,
4 you intentionally iterate toward your sol ution,
5 recogni zing that some very difficult problens

6 i ke we were addressing had not been -- they

7 were chronically underserved in the marketpl ace
8 and therefore, we recognized we couldn't take a
9 traditional approach to designing the product
10 because many runs had been taken at |arge scale
11 col l aboration failed, and so therefore, we

12 recogni zed that we needed to throw out all of
13 t he preconceived notions and start over.

14 Once you start over, we basically
15 worked to a solid design process that | oversaw
16 and we essentially said we're not com ng out of
17 the roomuntil we've figured out what's not

18 happeni ng and then what needs to happen, and

19 then work toward a design to do that.
20 So that all was iterative over a
21 | ong period of time.
22 Q When did a solid design enmerge?
23 A Well, |I'"m not sure whether you
24 mean actual code or not, but if you talk about
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1 conceptual design, | can point -- | can remenmber
2 probably in the seven -- or '98, '"98 time frame
3 when we were fairly confident we knew how to do
4 it. But there again, we were still iterating,
5 so '98 feels like the right time.
6 Q At some point there cane a tinme
7 when you had a product inplemented; correct?
8 A Well, as was -- software is never
9 finished, so even version one of a product is
10 not inmplemented in the sense that it's perfect.
11 But we were confident of a fairly stable design
12 by '98 and then we started coding and -- now
13 these are rough time frames, but | would say we
14 were coding -- well, we haven't stopped codi ng,
15 so a fairly stable coll aborative environment was
16 wor king by I'"m going to say 2001/2002 time
17 frame.
18 Q Did you write any of the Java code
19 for this technol ogy?
20 A No, | hired people to do that.
21 Q Did you write any of the C code
22 for this technol ogy?
23 A We had different people do that.
24 Q Were you anong thenf?
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1 A In terms of writing the code?
2 Q Yes, sir.
3 A | did not wite the code. | hired
4 people to write that code.
5 Q And the HTM. code, did you write
6 any of that code for the technol ogy?
7 A | may have. | don't recall
8 whet her -- | mean, | was more involved with that
9 side of it, but | don't know whether they used
10 any of my code or not, but | was definitely very
11 involved in that part of it.
12 Q What technol ogy of Leader, if any,
13 i mpl ements what's being claimed in the '761
14 pat ent ?
15 A Okay. Well, I can't answer any of
16 the -- respond to any of the l|legal issues
17 involved with the '761 patent, but as far as |I'm
18 concerned, that is what Leader2Leader is using.
19 Q Your answer is from an engi neering
20 st andpoint; correct?
21 A As one of the inventors, yes.
22 Q Are there any other products of
23 Leader that inmplements what's claimed in the'
24 '761 patent?
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1 A Well, | mean, it's -- |'m not sure
2 how -- you know, |'m not sure what you're asking
3 actually because we may sell the product in many
4 different forns.
5 But it would still be the
6 underlying engi ne and we have products that
7 don't use that engine. So | don't understand
8 your question.
9 Q |'d Iike to mark Exhibit 302, a
10 mul ti page docunent production | abeled LTI 048195
11 t hrough 048206 entitled Advanced Cross Platform
12 Communi cation and Anti-Terrorism Command Center
13 Pr ot otype.
14 M. McKi bben, when you get a
15 chance to | ook at the document, let me know if
16 you recogni ze it.
17 A | haven't seen this document since
18 t hen, but | recognize it.
19 Q And what is it?
20 A | believe it's a presentation to
21 t he federal government to obtain research and
22 devel opment funding from one of the agencies.
23 Maybe DARPA, but |I'm not sure which one.
24 (Concl usi on of videotape
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1 deposition excerpt of M. MKibben.)
2 THE COURT: | think that's an
3 appropriate time for our break. W'IIl let the
4 jury out for 15 m nutes.
5 THE CLERK: Al'l rise.
6 (Jury leaving the courtroom at
7 three o' clock p.m)
8 THE COURT: We'll stand in recess.
9 THE CLERK: All rise. Court's now
10 in session.
11 THE COURT: Bring the jury in.
12 MR. ANDRE: Your Honor.
13 THE COURT: Yes.
14 MR. ANDRE: There m ght be --
15 there's some documents that are going to be
16 passed out for the next witness. W have
17 bi nders for them
18 | think Ms. Kobial ka has some
19 objections to it.
20 THE COURT: All right. So hold on
21 in getting the jury. Everyone can sit down.
22 Let's quickly deal with that.
23 MS. KOBI ALKA: So we object
24 basically to two categories of documents. The
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1 first one is the proposed DTX 1051. And what

2 t hese are are screen shots of the Leader2Leader
3 product that was registered with the copyright

4 of fice September 9th, 2003.

5 And you can see the stanmp clearly
6 fromthe copyright office that that is when they
7 received those particular screen shots. They're
8 trying to suggest that they should be able to

9 use them even though this was, you know, filed
10 with the copyright office after the critical

11 date, because as you recall, you had said that
12 we're not going to have any conpari sons,

13 product-to-product conparisons. And

14 Leader 2Leader, after that December 11th, 2002

15 time, was not going to be in this case.

16 So there's plenty of other screen
17 shots that are available to them But we're

18 going to object to that particular one because
19 we want to ensure that there's not any kind of
20 product-to-product conpari son.
21 The ot her category of documents
22 relates just to three emails. Those are DTX
23 1348, 184 and 776.
24 And what these are are emails by
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1 someone named Steve Hanna. And he wrote to the
2 engi neering group at Leader at the time and
3 said, Hey, | just spoke to M ke and we tal ked
4 about different things. And he would write
5 various things.
6 Now, there's a nunber of problems
7 with those particular emails, because M.
8 McKi bben was never on those emails. So he had
9 never seen them
10 So it's not something you can
11 admt with himand get into evidence, because he
12 has no personal know edge of it. And you have
13 to -- in order to bring that particular exhibit
14 admtted in, they've got to bring it in through
15 a witness. And M. MKibben can't do that.
16 So there's that problem in
17 addition to the hearsay. To the extent that
18 t hey want to use that particular -- any kind of
19 statements in there by M. Hanna about a
20 conversation with M. MKi bben, they have --
21 t hey would do that, | imagine, for impeachment
22 pur poses.
23 But in order to inmpeach, they've
24 got to lay the foundation. So this is not
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1 somet hing that they're going to be able to
2 provide to the jury just upfront in the jury
3 books.
4 They' re going to have to do
5 sonmet hi ng el se. You know, if they want to use
6 it to refresh his recollection or show him
7 that's a different issue. Although once again,
8 we're going to object because he has no
9 knowl edge of it.
10 He hadn't seen and wasn't on the
11 emai |l s and due to the hearsay.
12 THE COURT: Okay. Thank you.
13 MR. RHODES: Your Honor, the
14 screen shots appended to the copy right or
15 registration are clearly from 2000. They're
16 earlier in time. They're public records.
17 They're -- you know, it's a
18 certified certification of the screen shots that
19 were | odged with the copyright office. And if
20 you just |l ook at them they are from 2000.
21 ' m not interested in the cover
22 page, which is the certification fromthe
23 federal government, that these are what they
24 gave to the government.
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1 The Steve Hanna email, if you
2 recall the riveting testinony of M. Lanb by
3 video just now, he did say that Steve Lanmb was
4 one of the people that was part of the group at
5 Conputer W zards that was acquired by Leader.
6 Later, he was an enpl oyee. I n
7 fact, the emails thensel ves have signatures from
8 hi m He's VP of technol ogy.
9 They're not only business records,
10 whi ch are obviously admtted. They're 801(d)
11 mat eri al, because they contain statements of the
12 party. And they were produced to us by Leader
13 in the litigation.
14 THE COURT: On the screen shots, --
15 MR. RHODES: Yes.
16 THE COURT: -- | probably wil
17 need to see them but not yet, your
18 representation is that they are from 2000, even
19 t hough they were gathered in the current form |
20 suppose, and submtted in 20037
21 MR. RHODES: Yes, Your Honor. I
22 could just hand you one, and you can just | ook
23 at the colum, the date fields that are on them,
24 | just wanted himto explain to the jury what
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1 t he product | ooked |ike. It's not a
2 product-to-product conparison, this is the
3 on-sal e bar defense, and | wanted the jury to
4 know what it is that he's selling.
5 THE COURT: It is your view that
6 that is an enbodi ment of the product as it
7 exi sted in and around 20007
8 MR. RHODES: Yes.
9 THE COURT: All right. You can
10 pass those up, please.
11 MR. RHODES: Your Honor, | didn't
12 give you the whole exhibit. | didn't figure you
13 woul d want to | ook at all of them
14 THE COURT: No, |I'm sure this wl
15 be enough to get started. And the emails, you
16 propose to offer theminto evidence directly
17 based on them being adm ssions and busi ness
18 records?
19 MR. RHODES: Both |l evels. And
20 t hey were produced to us, they're authenticated,
21 t hey have LTI production numbers on them  They
22 were properly designated on our exhibit |ist.
23 THE COURT: Thank you.
24 Ms. Kobi al ka.
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1 MS. KOBI ALKA: So just turning to
2 t he screen shots, the issue that | have with
3 themis that they have never established that,
4 in fact, that was what it | ooked like in
5 2000/ 2001. They're guessing that based on the
6 date that's on there. So | have got sone issues
7 on it.
8 They have plenty of other screen
9 shots. They have a huge book of exhibits of
10 ot her ones that we're not objecting to. | am
11 concerned about this one because it was
12 regi stered in 2003.
13 THE COURT: What if | make
14 M. Rhodes first elicit testinmony from
15 M. McKi bben, if he can, by having M. MKi bben
16 | ook at it before it's published by the jury,
17 and Mr. McKi bben --
18 MR. RHODES: "1l withdraw it,
19 Your Honor. "Il make it easier. "1l withdraw
20 t he exhibit.
21 THE COURT: Fi ne.
22 MS. KOBI ALKA: Then with respect
23 to these emails in order for it to be a party
24 adm ssion, these are not statements made by this
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1 particul ar declarant. This double hearsay.
2 This is someone sayi ng what someone had said and
3 himputting it into a particular email and he
4 never saw them So | have got a problem with
5 t hat . It may be a business record, but there is
6 a way for themto get it --
7 THE COURT: \What about it being a
8 busi ness record, that doesn't get it admtted?
9 MS. KOBI ALKA: No, because you
10 said it has to be admtted by a witness. I n
11 order for a witness to come in, unless we would
12 be able to show any docunents that a wi tness has
13 ever seen and say okay, nowit's in, it's
14 provided for the truth of the matter asserted,
15 in this particular instance. It's particularly
16 problematic because it's doubl e hearsay.
17 THE COURT: Al'l right.
18 M . Rhodes.
19 MR. RHODES: My grandfat her used
20 to have an expression, what's good for the goose
21 is good for the gander. They put in a whole
22 bunch of Facebook exhibits yesterday with people
23 t hat never seen them So | don't know if that
24 gets us very far.
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1 By way of an example, DTX 00776 is
2 an email from M. Hanna within the operative
3 period of time. What counsel just told you is
4 t hat she didn't point out to you that he signs
5 the email as Stephen Hanna, vice-president of
6 technol ogi es, Leader Technol ogies, Inc., bears a
7 Leader production nunmber, was produced to us in
8 the litigation, was on the exhibit |ist. It's a
9 busi ness record. It's self authenticating. And
10 it's an 801(k) statenment. | don't need to
11 authenticate it with him it comes into
12 evi dence.
13 THE COURT: Rem nd me of an
14 exampl e where that happened agai nst you?
15 MS. KEEFE: Hayst ack.
16 MR. RHODES: The haystack
17 document, for exanple, which | think | forget
18 which witness it was used with. He hadn't seen
19 it before, but they were exam ning him about it.
20 THE COURT: "' m overruling the
21 obj ection. You can use the emails docunent.
22 Ms. Kobi al ka.
23 MS. KOBI ALKA: So on those grounds
24 | can also use other emails that M. Hanna had
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1 written because --
2 THE COURT: Well, we'll take those
3 up as we go forward. Ri ght now | have made a
4 ruling with respect to the email that I'mtold
5 is in the binder.
6 Al'l right. So we can bring the
7 jury in at this point.
8 THE CLERK: Al'l rise.
9 (Jury entering the courtroom at
10 3:26 p.m)
11 THE CLERK: Pl ease be seated.
12 THE COURT: Wel come back. | think
13 we're going to continue with playing
14 M . McKi bben. Correct?
15 MR. RHODES: Yes, Your Honor.
16 THE COURT: Go ahead.
17 (Vi deot ape deposition:)
18 Q When this document was written
19 t he purpose of this document was to outline a
20 proposal for inplenmenting Leader2Leader at the
21 Wi ght Patterson Air Force Base; correct?
22 A | would say that was our
23 obj ecti ve. "' m not sure that was Wi ght
24 Patterson's objective.
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1 Q "' m not asking you about Wi ght
2 Patterson's, |I'm just asking about your
3 obj ective?
4 A Our objective was to find
5 opportunities to conplete the devel opment of our
6 project, of our technol ogy.
7 Q Sir, if you could turn to page
8 four of this document, production |abeled LTI
9 048199. There is a paragraph four that says
10 Summary of Approach. And on the bottom
11 par agraph there is a sentence that says, "Leader
12 is already comercializing Leader Phone and
13 Leader 2Leader to government, commerce and
14 education, and plans to add the Leader Cubes to
15 its product m x at the end of this BAA."
16 Do you see that, sir?
17 A | do.
18 Q Was that an accurate statement as
19 of January 9, 20027
20 A Well, this was a sales document.
21 These are generalized statenents. It's
22 generally what we were trying to do, but
23 specifically related to this project wthout
24 getting into the details of each one of the
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1 devel opment cycles of each of those products,
2 t hat was a high |level statement, not intending
3 to be a treaties on each one of those products.
4 Q The statement that Leader is
5 al ready comercializing Leader Phone and
6 Leader 2Leader to government, commerce and
7 education, let's take that part of the
8 statement. WAs that an accurate statement at
9 the time this docunment was prepared?
10 A We were working on -- as we were
11 conpl eting Leader2Leader, we were | ooking at
12 potential inplications for what we were going to
13 do in the marketplace. At that time those
14 conversations were obviously prospective and
15 very much in flux, in process.
16 Now, related to LeaderPhone in
17 that time frame, LeaderPhone was being sold.
18 But Leader2Leader was not finished. So that
19 woul d be reference to prospective work.
20 Q How had Leader 2Leader been
21 commercialized at that time?
22 A Well, | tried to just answer that.
23 It was prospective work to identify markets
24 where we could -- markets and users where we
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1 could inmpl ement what we were conpl eting. So as
2 with any R & D, you start working on the next
3 phase before you' ve got it ready. You start
4 t hi nki ng about who you're going to sell it to
5 when you build it.
6 Q In 2001, had you offered to sel
7 Leader 2Leader to anyone?
8 A Can you repeat that question?
9 Q In 2001, had you offered to sel
10 Leader 2Leader to anyone?
11 A | don't understand what you nmean
12 by sell.
13 Q Had you presented a -- well, what
14 do you understand sell to ne?
15 A Well, sales is a continuumfrom --
16 you don't have sonebody to be -- they m ght be a
17 customer, so they're a prospect, and you have a
18 customer and you work the customer, so | seen
19 sales as a continuum
20 Q 2001, had you ever provided a
21 proposal to anyone for providing Leader2Leader?
22 A | don't recall.
23 Q When it says Leader is already
24 commercializing Leader Phone and Leader 2Leader to
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1 government, do you know to whom within
2 governnment Leader was devel opi ng Leader2Leader,
3 if anyone?
4 A Ri ght . | think I've already
5 answered that.
6 Q That was the answer that you
7 couldn't recall?
8 A | don't remenber what my answer
9 was.
10 Q In 2001, had you ever offered
11 anyone the opportunity to use Leader2Leader in
12 exchange for payment?
13 A | don't understand that question.
14 Q Had you ever offered anyone the
15 opportunity to use Leader2Leader in exchange for
16 a fee?
17 A In exchange for a fee? You nean
18 sell the product?
19 Q Yes, sir.
20 A No.
21 Q Okay.
22 A Not that | can recall.
23 Q That first sentence of that
24 par agraph says, "The Leader2Leader platformis
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1 operational now with | ow user volumes." Do you
2 see that?
3 A | do.
4 Q Was that an accurate statenment as
5 of when this document was prepared?
6 A This was eight years ago. | don't
7 recal |.
8 Q Okay. Do you have any reason to
9 doubt that this was an accurate statement at the
10 time this document was prepared?
11 A Can you repeat the question?
12 Q Do you have any reason to doubt
13 that this was an accurate statenment as of the
14 time this document was prepared?
15 A Well, this docunment was a sales
16 document and was not intended to be a technical
17 treatise. And the -- the way this is worded
18 signals to me that we knew the system was
19 avai |l abl e.
20 It was working, but not very well.
21 And that's the euphem sm | ow user vol unes.
22 Q So by | ow user volumes, could the
23 system be used with five users?
24 A | -- 1 don't recall at the time.
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1 Q You -- you woul d agree that the
2 time this table was written, the system was
3 operational ?
4 A As | recall, we would not have
5 been engaged in this kind of dialogue with a
6 maj or university in a major resource institute
7 unl ess it was.
8 Q | f you could turn back to the Page
9 7. It's production | abeled LTI 048202.
10 There's a Paragraph 7.1
11 Del i ver abl es. Do you see that?
12 A Yes.
13 Q To the best of your nmenory, does
14 t hat paragraph summari ze the deliverabl es that
15 Leader would provide for their Wight Patterson
16 Air Force Base?
17 A No. That wasn't the nature of
18 this proposal
19 Q And why not ?
20 A This was a hypothetical construct
21 to get money for two research organizations and
22 Leader. It needed to project budget nunbers,
23 and these were budget numbers projected.
24 But this would have not been
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1 i mpl emented for years.
2 Q For years. Sir, if you could turn
3 to Paragraph 7. 2a. It says Leader2aleader
4 platforminstallation and training to be fully
5 i mpl emented by the end of QL 2002. Do you see
6 that, sir?
7 A Mm- hmm
8 Q And what's the basis for saying it
9 woul d not have been i nmplenmented for years?
10 A | -- | had one answer that | was
11 trying to be humorous here. But have you ever
12 seen a government project go on time?
13 Q So in Paragraph 7.1a, were you
14 prepared to sell 2,000 site licenses by the end
15 of first quarter 2002 for Leader2Leader?
16 A As the -- as the CEO of this
17 conpany, | was ready to do this in 1997.
18 Q Was Leader ready to do this by the
19 end of Q1 2002?
20 A The practical matter is probably
21 not, but this is the nature of these kind of
22 proposal s. You ki nd of project and are very
23 optimstic.
24 Q Sir, if you could turn to Page 9.
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1 That's on LTI 048204.
2 Sir, if you could |Iook at the |line
3 item it says Leader2Leader licenses. And it
4 says $8.4 mllion. Do you see that, sir?
5 A | do.
6 Q And correct me if I'm wrong, but
7 you were projecting license revenue of $700, 000
8 for each nonth from the comencement for the
9 BAA; correct?
10 A That's what this appears to be
11 saying, but | would have to remenber a | ot nore
12 about this before | can say nore.
13 Q And these are license fees Leader
14 obvi ously would have accepted if the system at
15 Wi ght Patterson was actually approved; correct?
16 A Well, | really can't say right now
17 because these projects never go |like these
18 proposal s are presented, or whether those would
19 even be included.
20 Q But if they had accepted this
21 proposal, Leader would have endeavored to fill
22 it; correct?
23 A | can't -- | can't say whether we
24 woul d or woul dn't.
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1 Q What makes you say that?

2 A This was a nebulous R & D group

3 and with very different agendas. And as it

4 turned out, the Wight Patterson fol ks got

5 reorganized at a -- fairly recently after this.

6 So this would have -- this may have all been

7 snoke as far as they were concerned.

8 Q But as far as you were concerned,

9 when this was submtted, this was a system t hat
10 Leader woul d have delivered if this proposal was
11 approved; correct?

12 A Frankly, from where I'm sitting
13 now, we probably wouldn't have.

14 Q Woul d you have attenpted to fil
15 it?

16 A -- | can't say whether we woul d
17 or wouldn't.

18 Q When you say you "wouldn't" have,
19 is that because Leader may not have been able to
20 deliver the product in the time frame that is
21 outlined in this proposal objection?

22 s that the reason for your

23 answer ?

24 A | mean, | can't specul ate whet her
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1 | would or wouldn't have. But | didn't find
2 t hese people very commtted to this project.
3 Q Why di d Leader make this proposa
4 t hen?
5 A | don't frankly remember why we
6 didit. It seemed a good thing to do at the
7 time.
8 Q M. McKi bben, the court reporter
9 has just handed you a docunent | abel ed Exhi bit
10 305. |f you could take an opportunity to | ook
11 t hrough the docunent. Let nme know if you
12 recogni ze it.
13 Who was Karen Houser when this
14 emai |l was dated, August 29th, 20027
15 A She was our office manager.
16 Q In the second paragraph, it says
17 M ke had two denmps on Tuesday. One to the State
18 of Ohio Police, who are interested in the L2L
19 platform  Yesterday there was one
20 demo/ presentation to the Ohi o Education
21 Associ ati on.
22 Do you see that, sir?
23 A | do.
24 Q Do you recall giving denmos to the
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1 Ohio State Police Department and the Ohio
2 Educati on Associ ation?
3 A Not specifically. | gave a | ot of
4 demos back then.
5 Q M. McKi bben, the court reporter
6 has just handed you a docunent | abel ed Exhi bit
7 3009. If you could take a look at it and let me
8 know i f you recognize it.
9 A | would have to refresh my menory
10 on the conversation, but | do recall
11 communi cating with Les Schl esinger.
12 Q So M. Schlesinger is the person
13 to whom this email is addressed at
14 LSchl esi nger @1 M TED. conT?
15 A | s that a question?
16 Q Yes. So LSchl esinger@ | M TED. com
17 is the email address for M. Schl esinger;
18 correct?
19 A M. Schlesinger, | believe his
20 title was CEO of Limted.
21 Q So this an email that you sent to
22 M. Schl esi nger again on Novenmber 21st, 20027
23 A That's what it says at the top.
24 Q And do you have any reason to
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1 doubt that this is accurate?
2 A | -- 1 don't know. | mean,
3 sonmetimes | drafted things | didn't send. But
4 it -- it appears that that's where it went.
5 Q In the second paragraph, it says
6 in the second sentence, At this stage, even an
7 estimate from you of what the Leader contract
8 amount woul d be would go a |long way in ny
9 val uati on negoti ati ons.
10 Do you see that, sir?
11 A | do.
12 Q The Leader contract amount was
13 referring to the ampunt that Limted would be
14 willing to pay for purchasing Leader
15 Technol ogi es' products; correct?
16 A Prospectively, yes. Prospectively
17 if we had a working product.
18 Q But that's what you were referring
19 to in that sentence; correct?
20 A The primary -- as | read this
21 again, the primary purpose here was to get
22 i nvestors interested in investing in the
23 conpany. And in any professional Form A
24 projections the VC s | ook at, they want to know

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 281 of 329 Pa%elD #: 10689

225

1 what the potential revenues are for a particular
2 product or service that they would be interested
3 in investing in. And so we were -- again, it's
4 a chicken and an egg.

5 And | was either dealing with the
6 chicken or the egg on that subject and |I'm not

7 sure which it was.

8 Q So the idea was that these VC's

9 woul d contact The Limted and The Limted would
10 confirmtheir interest in obtaining -- in

11 purchasi ng Leader Technol ogi es' products;

12 correct?

13 A Well, this assunes that Len

14 Schl esi nger read this, which |I'"m not sure he

15 di d. And |I'm not sure | sent this actually.

16 Q Do you have any reason to believe
17 you didn't send this?

18 A Yes. | just told you, |I'm not

19 sure | did. This may have been a draft to see
20 how it | ooked.
21 Q Do you have any specific
22 information that | eads you to believe that you
23 didn't send this email?
24 A Yes. This is a pretty ballsy
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1 email to send to the CEO of The Limted.
2 Q The second line, sir, says, "Sent,
3 Thur sday, November 21st, 2002, at 9:01 a.m" Do
4 you have any reason to doubt that that line is
5 i naccurate?
6 A | have no reason to doubt that.
7 Q In order to get a VC to invest in
8 Leader Technol ogi es, you would need to show t hat
9 someone m ght be willing to purchase your
10 product; correct?
11 A There are a | ot of things, a |ot
12 of many factors that VC s |ook at in terms of
13 whet her they would be interested in | ooking at a
14 company. Len Schl esinger is fromthe Harvard
15 Busi ness School, very famliar w th what
16 entrepreneurs have to go through to get funding,
17 and | perceived himto be a cooperative person
18 at a very senior |level of a future buyer of the
19 services. So to that extent, | was really
20 reaching out to Len to engage himin assisting
21 an entrepreneur that was just up the road from
22 hi m
23 Q And Len's interest in potentially
24 buyi ng Leader Technol ogi es' products would go a
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1 | ong way to help you obtain financing; correct?
2 A | don't know whether it would with
3 t hese conpani es or not, but in general, those
4 ki nds of efforts do make a difference.
5 Q In the fourth paragraph, there is
6 a sentence that says, "In exchange for Limted's
7 support in helping us secure this VC round, 1'd
8 like to offer the foll owi ng sweetheart deal."
9 Do you see that?
10 A Yes.
11 Q Bel ow that there is a section
12 di scussi ng Leader Phone. Do you see that?
13 A Yes, | do. Yes.
14 Q In the second section there is a
15 section discussing Leader2Leader; correct?
16 A Correct.
17 Q This was an offer you made to The
18 Limted for purchase of licenses to
19 Leader 2Leader; correct?
20 A No, it wasn't.
21 Q And why wasn't it?
22 A Well, first of all, The Limted
23 was under a nondi scl osure agreement, so this was
24 a trade secret discussion with them W were
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1 engaging in dialogue with a warm friendly
2 entrepreneur friendly individual, and we were
3 exploring, that's as far as this ever got. So
4 to construe this as any kind of definitive
5 engagenment or offer is -- is an incorrect
6 assunpti on.
7 Q Then what was meant by the phrase,
8 "I'd like to offer the foll owi ng sweet heart
9 deal " ?
10 A | can't remenber what was in ny
11 head, but | would say generally when you've been
12 entrepreneuring as long as | have, and you're
13 ahead of the curve by five or ten years, you're
14 al ways putting ideas in people's mnds that they
15 aren't thinking in order to get theminterested.
16 Q And what was the idea that Len
17 wasn't thinking of in order to get him
18 interested?
19 A | don't understand that question.
20 Q So what did you nmean by sweet heart
21 deal ?
22 A | don't remenber what | meant
23 then. Generally a sweetheart deal means sonme
24 favorable treat ment.
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1 Q So you were offering Leader2Leader
2 at a price or terms nore favorable than you
3 woul d ot herwi se offer it; correct?
4 A No.
5 Q So you were offering Leader2Leader
6 at |l ess favorable terns?
7 A | have already given you Kkind of
8 an overview of this. The objective of this
9 document as | read it and remember it was to get
10 i nvest ments.
11 Q From The Limted?
12 A Potentially, but fromthose
13 venture capitalists.
14 Q Correct. And so you wanted
15 M. Schlesinger to confirmthat he was going to
16 make a purchase of Leader Technol ogies's
17 products; correct?
18 A No, that wasn't the purpose of
19 t his docunent.
20 Q If you |l ook at the Leader2Leader
21 section of this, toward the m ddle. The second
22 sentence says, "May | suggest that Limted
23 purchase the |licenses for 2,000 Leader 2Leader
24 user-seats for three years."
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1 Do you see that, sir?
2 A | do.
3 Q So the purpose of this email was
4 to convince The Limted to purchase |licenses for
5 2,000 Leader2Leader user-seats; correct?
6 A No.
7 Q Was that one of the purposes of
8 this email ?
9 A No. As |'ve described earlier,
10 this -- the purpose of this was to get venture
11 capital investmnment.
12 Q So the court reporter has handed
13 you a document marked as Exhibit 310. I f you
14 could take a chance to | ook through it and | et
15 me know if you recognize it.
16 A Okay.
17 Q Sir, if you |l ook at the second
18 full paragraph of the email from you, toward the
19 m ddl e there is a paragraph that begins, "W had
20 a phenomenal selling week |ast week. The
21 limted ww. | imted.comjust commtted to
22 contracting with Leader for Leader Phone and
23 Leader 2Leader . "
24 Do you see that, sir?
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1 A | do.
2 Q Was that an accurate statenment as
3 of November 3rd, 20027
4 A Again, | don't know who |I'm
5 communi cating with here. | don't recall this
6 person. And | don't recall specifically witing
7 this, but it's referring to we met with their
8 COO, CIO and CTO. And | do have some menory of
9 t hat nmeeting. And in that neeting the COO, and
10 | believe that would be Len Schl esinger that we
11 tal ked about earlier, came in the neeting and in
12 a strategic sense commtted to noving forward
13 with a relationship with us regarding Leader's
14 company, Leader's products. And so | was
15 probably giving more detail to this person based
16 on a positive meeting.
17 Q So the sentence that says, "The
18 Limted just commtted to contracting with
19 Leader for Leader Phone and Leader2Leader," was
20 t hat sentence accurate when it was written on
21 Novenmber 3rd, 20027
22 A | would say accurate in the sense
23 it was hyperbole.
24 Q Whi ch portion of it was hyperbole?
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1 A The entire statenment.
2 Q And by hyperbol e, what do you nean
3 by that?
4 A Well, | would have to get a
5 definition, or get a dictionary to define
6 hyper bol e, but in general it means an
7 overstatenment to make a point that we had a good
8 meeti ng. But again, | don't know ny audi ence,
9 because | don't remember who this person is.
10 Q Coul d he have been a potenti al
11 investor in Leader?
12 A | can't specul ate who he is
13 because | don't remember him
14 Q So at the time this email was
15 sent, November 3rd, 2002, did Leader have a
16 comm tment with The Limted to contract for
17 Leader 2Leader ?
18 A We had a very positive indication
19 from Len Schl esinger that he was going to do
20 somet hing, but it was a strategic visionary
21 comm tment at that stage.
22 Q By do somet hing, he was going to
23 contract for the purpose of Leader2Leader;
24 correct?
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1 A | have said earlier that that was
2 definitely hyperbole to make the point that we
3 had a good meeti ng.
4 Q M. McKi bben, the court reporter
5 has just handed you a copy of the '761 patent.
6 If I could direct your attention to column three
7 of the patent. There is a section entitled
8 Summary of the Invention. Do you see that, sir?
9 A | do.
10 Q Does the section entitled Summary
11 of the Invention accurately descri be what you
12 believe you invented with respect to the '761
13 pat ent ?
14 A So, | can't comment to the |egal
15 nature of this docunment, but do you want nme to
16 answer as an engi neer, an inventor of this
17 t echnol ogy?
18 Q Yes, sir.
19 A Now can you repeat the question?
20 Q Yes, sir
21 Does the section entitled Summary
22 of the Invention accurately describe what you
23 believe you invented with respect to the '761
24 pat ent ?
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A Accur at el vy,

"' m not sure what you

mean by that, but | believe this is a good

summary of the invention.

MR. RHODES:
Honor .

THE COURT:

MR. RHODES:
wi t ness?

THE COURT:

MR. RHODES:

going to pass out the binders.

That's it, Your

Okay.

May we call our next

You may.
" m sorry, we're

May we call to

the witness stand M. M chael MKi bben.

THE COURT:

You may do so.

Pass two up to us, please.

THE CLERK:
your right hand.

to remenber the record.

THE W TNESS:

McKi bben, M-1-C-H-A-E-L.

M- C-K-1-B-B-E-N.

Pl ease stand and rai se

State and spell your full name

M chael Thomas

T-H-O M A-S.

M CHAEL THOMAS McKI BBEN,

t he deponent herein, having first

been duly sworn on oath, was
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1 exam ned and testified as foll ows:
2 THE COURT: Good afternoon, again.
3 THE W TNESS: Hel | o.
4 MR. RHODES: Your Honor, may |
5 proceed?
6 THE COURT: You may.
7 BY MR. RHODES:
8 Q Good afternoon, M. MKi bben.
9 A Good afternoon.
10 Q |'d like to -- do you have a
11 fairly weighty binder around your area?
12 A No.
13 Q Okay. | need one nore.
14 MR. RHODES: Your Honor, may |
15 approach the wi tness?
16 THE COURT: You may.
17 BY MR. RHODES:
18 Q M. MKi bben, may | ask you to
19 turn to what |I'm hoping is the first tab which
20 for identification is DTX 0963.
21 MR. RHODES: And Your Honor, based
22 on the video deposition, may | nove into
23 evi dence Exhibits 179, 181, 185 and 1867
24 They're all defendant's exhibits.
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1 THE COURT: Any objection?

2 MS. KOBI ALKA: No obj ecti on.

3 THE COURT: Okay. They're

4 adm tted.

5 MR. RHODES: Thank you, Your

6 Honor .

7 DI RECT EXAM NATI ON

8 BY MR. RHODES:

9 Q M. McKi bben, I'm showing to you
10 one of the |legal docunments that the parties

11 exchanged before you come to trial. These are
12 called interrogatories.

13 Do you recogni ze this document?
14 A | do.

15 Q Okay. And if | could get you to
16 turn to the next to | ast page, there's a

17 document entitled Verification.

18 Let me know when you have t hat

19 before you.
20 A | have it.
21 Q Do you have an understanding as to
22 what this is?
23 A | believe it's | affirmthat what
24 t hese statements have -- these statements are
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1 true.
2 Q You understand that this is a
3 | egal formalismin which my side asks questions
4 of your side and your side provides answers?
5 A Yes, in general | understand that.
6 Q Right. And like all things with
7 | awyers, we can't say questions. W call them
8 i nterrogatories.
9 You with me?
10 A | got that.
11 Q And when we get the answers back
12 fromyour side, sonmebody signs a verification
13 under penalty of perjury that those things that
14 you stated to us are true. Do you under st and
15 t hat ?
16 A | do.
17 Q And if we | ook at this
18 verification here, do we see your signature
19 t here?
20 A That appears to be my signature.
21 Q In fact, you signed this; correct?
22 A | signed quite a few
23 verifications, and so | believe this is ny
24 si gnat ure.
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1 Q And did you understand that when
2 you signed that signature, you were attesting to
3 the truthfulness of the statements made in this?
4 A | did understand that.
5 Q Al'l right. Let me ask you to | ook
6 then to the docunent itself.
7 And if you | ook to Page 4, you'll
8 see a Roman Numeral 1|V. Excuse me, numeral four
9 at the bottom
10 A | nt errogatory Nunber 97
11 Q Precisely. And you see the first
12 par agraph?
13 A | do.
14 Q Take a | ook at the | ast sentence
15 in the first paragraph.
16 MR. RHODES: Ken, can you
17 hi ghli ght that for me?
18 THE W TNESS: Isn't that the whole
19 sentence?
20 BY MR. RHODES:
21 Q No. " m sorry.
22 Bottom of Page 4 there's what's
23 called a First Supplenental Response to
24 | nterrogatory Number 9. Do you see that?
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1 A Yes.

2 Q "' m sorry, | probably just

3 directed you incorrectly.

4 And you see -- no. Just start

5 with after the -- Ken, where it says

6 Leader 2Leader . No, right there, that whole

7 sentence.

8 It says Leader 2Leader. Now,

9 Leader 2Leader is a brand name of a product;

10 right?

11 A That is one description, yes. |t
12 is a brand name.

13 Q It says Leader 2Leader and then it
14 has a circled R Do you see that?

15 A | do.

16 Q Does that mean there was a

17 copyright or trademark?

18 A Regi stered trademarKk.

19 Q Trademar k.
20 So it was a registered trademark
21 at that point in time?
22 A "' m not sure | had understand that
23 gquesti on.
24 Q It was a bad question, wasn't it?
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1 Didn't have a time period on it.
2 | apol ogi ze. l'"'mtired.
3 A Okay.
4 Q The statement says Leader2Leader
5 powered by the digital Leader board engine is
6 covered by the '761 patent. Do you see that?
7 A | do see that.
8 Q And that was a true and correct
9 statement; correct?
10 A In answer to Interrogatory Number
11 9, yes.
12 Q Al'l right. May | ask that you
13 turn to the next tab in the binder, which is DTX
14 0969.
15 MR. RHODES: Your Honor, |
16 apol ogi ze. | was al ways bad at this.
17 May | move into evidence 09637
18 THE COURT: Any objection?
19 MS. KOBI ALKA: We have no
20 obj ecti on.
21 THE COURT: Okay. lt's admtted.
22 BY MR. RHODES:
23 Q This is another and hopefully it's
24 t he shorter version. But do you have a really
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| ong version?

A It |ooks to be about 30 pages.

Q Okay.

A Fifty pages.

Q Try to short circuit it. But this
is another one of these answers that you guys
gave to us in the case, and '"'minterested in a
statement on Page 46.

Is that before you?

A Yes.

Q Al'l right. Now, if you | ook at
the very top, it says Third Suppl ement al
Response. Do you see that?

A | do.

Q And then | ook at the |l ast sentence
of that paragraph.

MR. RHODES: And Ken, can you
hi ghli ght that for me, please?
BY MR. RHODES:

Q Do you see that?

A | do.

Q And it says Leader2Leader powered
by the digital Leader board engi ne enmbodies the

followi ng asserted clainms of the '761 patent.
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1 Do you see that?
2 A | do.
3 Q And do you understand that was a
4 statement that was made from your side to our
5 side during the conduct of the litigation?
6 A Based on what you just asked ne,
7 is that --
8 Q Yes.
9 A Okay. | understand that.
10 MR. RHODES: Okay. Your Honor, |
11 move into evidence Exhibit DTX 0969.
12 MS. KOBI ALKA: No obj ecti on.
13 THE COURT: lt's adm tted.
14 BY MR. RHODES:
15 Q Skip the really | arge document and
16 go to the tab that's marked 178.
17 A Okay.
18 Q Do you have that before you?
19 A | do.
20 Q And if you take a look at the to
21 and fromline, let's take a | ook at that.
22 You see that this document is from
23 December 10, 2001; do you see that?
24 A | see that's the date. Yes.
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1 Q And do you understand that the
2 final patent application that led to the
3 i ssuance of the '761 was filed on December 10 of
4 20037
5 A We filed the provisional on
6 December 11th of 2002.
7 Q Thank you
8 My question, though, was not about
9 t he provisional. My question was about the
10 final patent application. Do you under st and,
11 sir, that that was filed on Decenmber 10 of 20037
12 A | do understand that.
13 Q And you agree with me that the
14 date that's on that screen is more than one year
15 before December 10, 20037?
16 A December 10th, 2001 is more than
17 one year before the date you just cited.
18 Q Okay. Now, this is fromyou
19 right?
20 A This appears to be a report that |
21 sent to nmy sharehol ders around Christmastime in
22 2001.
23 Q And you say this is a report that
24 you wrote; correct?
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1 A | believe it is, yes.
2 Q And you sent it to people that had
3 invested nmoney in your conpany; right?
4 A Yes.
5 Q And you sent it around Decenber of
6 2001; right?
7 A That's correct.
8 Q Are the statements that you made
9 to your shareholders in Decenber of 2001 in this
10 docunment true and accurate?
11 A | endeavor to make truthful
12 statements to my sharehol ders. Yes.
13 Q So whatever is in that document
14 t hat you wrote, we can say to ourselves we know
15 that it's true; correct?
16 A | believe | make true statements
17 to my sharehol ders.
18 Q Let me direct your attention to --
19 it looks like it's 4 of 6 at the top.
20 MR. RHODES: Ken, if you | ook at
21 the top of the line, it says 4 of 6. And may |
22 ask that you blow up the first three |Iines of
23 Par agraph 47?
24 BY MR. RHODES:
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1 Q In December of 2001, you wrote to
2 your sharehol ders that Leader -- that's the
3 conmpany; correct?
4 A That is our name, yes.
5 Q And you were the CEO and chairman
6 at the time; correct?
7 A Correct. Actually that's
8 i ncorrect. | was senior manager at the time.
9 THE COURT: Hold on a second,
10 M . McKi bben.
11 MS. KOBI ALKA: ' m going to object
12 to this line of questioning to the extent it's
13 beyond the interrogatory information, which was
14 provided. And you overruled this issue.
15 THE COURT: Let's go to side-bar.
16 (Begi nning of conference held at
17 si de-bar:)
18 MS. KOBI ALKA: Your Honor, ny
19 objection is on the basis that | believe he's
20 trying to get into potential other offers for
21 sal e or demonstrations that were not included in
22 t he Fourth Supplemental |Interrogatory Responses
23 for Interrogatory Nunber 4.
24 | believe that particular
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1 reference that he's referring to is not among
2 the names that were |isted when we addressed
3 this issue. So | am going to have an objection
4 on this ground.
5 THE COURT: M . Rhodes.
6 MR. RHODES: " m not sure |
7 understand the objection, but we're going to
8 cover the ones you have heard about, Wi ght
9 Patterson, Limted, Boston Scientific. That is
10 what my intention is.
11 THE COURT: And this --
12 MR. RHODES: Those are the ones.
13 THE COURT: That sentence that was
14 off a clip was a nore general statenent?
15 MR. RHODES: Exactly.
16 MS. KOBI ALKA: There's sonme
17 Nat i onal Science Laboratory. So there are other
18 sections of that document that talk about Wi ght
19 Patterson and the other entity.
20 And that's why -- the reason |
21 didn't object to that particul ar document,
22 because it was going to be used for those
23 pur poses.
24 MR. RHODES: | thought the concern
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1 t he Court had was that we were trying to exhunme
2 ot her episodes. That it was so late in the
3 game, you said too | ate. You can't do it.
4 So we're going to limt ourselves
5 to the specific ones you said | could use. But
6 t he subject matter of what he was doing is fair
7 game.
8 | can ask him how they all were --
9 | thought you said | couldn't go down, you know,
10 a couple specific instances.
11 THE COURT: So you don't go to
12 specifics beyond the ones that were disclosed at
13 the time and we tal ked about. But on the issue
14 of generally did you make offers, were you
15 trying to sell, be truthful to your sharehol ders
16 about your efforts to sell, I'm not sure why
17 that's objectionable, because it's just a
18 general matter.
19 MS. KOBI ALKA: Correct. It was
20 when he highlighted that specific one.
21 THE COURT: Ri ght .
22 MS. KOBI ALKA:  And now | think
23 he's headed down that road.
24 THE COURT: Apparently there's
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1 some specifics in that sentence.
2 MR. RHODES: "1l take it off the
3 screen and | ook at it again.
4 THE COURT: To the extent it has a
5 specific --
6 MR. RHODES: | won't go into
7 specifics.
8 THE COURT: Ri ght. We just want
9 t he general, plus the specific cases we talked
10 about .
11 MS. KOBI ALKA: Thank you, Your
12 Honor .
13 (Concl usion of conference held at
14 si de-bar.)
15 BY MR. RHODES:
16 Q M. McKi bben, in that sentence |
17 just directed your attention to, there's a
18 reference to -- you talk about -- and | am not
19 going to ask you about the specifics. | just
20 want to talk about generalities.
21 Was one of the reasons you sent
22 this comunication to your sharehol ders to
23 update them of the status of the conpany at the
24 time?
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1 A You had just asked me if my title

2 was CEO and president. | needed to correct

3 t hat .

4 | was seni or manager. We were

5 LLC, limted liability conpany at the tine. So

6 | wanted to correct that.

7 Q Thank you. | accept that.

8 A Coul d you repeat your question?

9 Q ' mgoing to try to speed things
10 up because it's Thursday and I'mtired. Let's
11 go to paragraph five.

12 A We're done with four?

13 Q No. The Judge has | earned with
14 me, sometimes | just give up on things. There
15 is a reference there to Wight Patterson Air
16 Force Base. Do you see that?

17 A | do.

18 Q Now, that's a gover nment

19 institution?

20 A That is a |large research and

21 devel opment air base in Dayton, Ohio.

22 Q And you state there that it says
23 Leader teans, forget the other one, to pursue a
24 joint venture with. Do you see that | anguage?
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1 A Yes, | do.
2 Q The word teans is present tense;
3 right?
4 A Correct.
5 Q So that means it's happeni ng;
6 right?
7 A It was in the process, yes.
8 Q And what was in the process was a
9 joint venture with Wight Patterson Air Force
10 Base, and then what does it say right after
11 t hat ?
12 A To install Leader2Leader at Wi ght
13 Patterson and build special data sharing nodul es
14 for use by the U. S. Air Force.
15 Q You actually installed the product
16 at the Air Force base; right?
17 A That is correct. The
18 Leader 2Leader reference there.
19 Q True statement?
20 A Yes.
21 Q Every time?
22 A Very true. We were in the m dst
23 of looking to develop post 9/11 command and
24 control systenms to help the different
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1 intelligence agencies better share their data

2 after 9/11.

3 Q | ndeed you had been talking with

4 t hem about this very thing since April of that
5 year; correct?

6 A | don't recall the exact date, but
7 t hat sounds about right.

8 Q Let's go to the next page and | ook
9 at paragraph 8C. This one refers to Len

10 Schl esi nger. Do you see that?

11 A Yes, | do.

12 Q M. Schl esi nger was an executive
13 with the conpany called The Limted?

14 A Yes. The Limted is headquartered
15 in Colunmbus, Ohio and it's a Fortune 500

16 retailer.

17 Q They have a chain of stores;

18 right?

19 A The Limted is the famly brand
20 name and then they have a nunber of stores,
21 di fferent brands underneath it.
22 Q He says in the third line down,
23 after his latest viewi ng of the Leader2Leader
24 platform do you see that?
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1 A | do.
2 Q He says that if you go after his
3 guote, he saw our concepts back in 1998, do you
4 see that?
5 A | do.
6 Q You had been prospecting the sale
7 to The Limted since 1998; right?
8 A I n general, that's a
9 m scharacterization. W weren't talking
10 Leader 2Leader back at the begi nning.
11 Q You' re tal king Leader2Leader here,
12 t hough; right?
13 A | amin this paragraph, yes.
14 Q Now, |let me ask you to take a | ook
15 at the | ast page, paragraph ten. It says here
16 that you filed for numerous trademarks. Do you
17 see that?
18 A | do.
19 MR. RHODES: | woul d nove into
20 evi dence Exhibit DTX 178, Your Honor.
21 MS. KOBI ALKA: No obj ecti on.
22 THE COURT: lt's adm tted.
23 BY MR. RHODES:
24 Q Did the Leader 2Leader product, was
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1 it someti mes known as Leadership Software?
2 A Not generally. The Leadership
3 Sof t ware name we used earlier in our conpany and
4 we deci ded not to use that going forward, so we
5 stopped using it somewhere around that time and
6 started using the Leader2Leader nane.
7 Q Are they the sanme thing?
8 A They're brand nanmes.
9 Q No, but |I'm sorry, not the name of
10 the thing, the thing itself, was it one time
11 referred to as Leadership Software and then
12 | ater the same thing was referred to as
13 Leader 2Leader ?
14 A Well, |I'"mconfused by what the
15 thing is. What thing are you asking?
16 Q | share your confusion.
17 A "' m not sure what thing is.
18 Q Well, the product that was being
19 sold as Leader2Leader or being branded as
20 Leader 2Leader, was that product previously
21 branded as Leadership Software?
22 A Well, | mean, just |like you asked
23 me about The Limted, the sanme way,
24 Leader 2Leader was an unbrella brand name under
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1 which we sold a nunmber of different offerings,
2 Leader Alert, LeaderPhone, Leader Meeti ng,
3 Leader Voicemail, so we had a number of
4 di fferent product technol ogies that were
5 referenced underneath the name Leader2Leader, so
6 when you ask me about things, there were |ots of
7 t hi ngs underneath it.
8 Q Was one of those things sonmething
9 call ed Leadership Software?
10 A No, we stopped using the nanme by
11 the time we devel oped these brands.
12 Q What was the brand name for
13 Leadership Software, what was it?
14 A Leadership Software was a concept
15 we devel oped back in late '"97 early '"98 to
16 devel op valid scorecard technol ogi es for
17 preparing Internet software that would put
18 reports in front of managers in the conpany to
19 hel p them better organize their information and
20 get feedback fromtheir different groups so that
21 t hey coul d better manage their particul ar
22 responsibilities.
23 Q Did it use the Leader2Leader
24 engi ne?
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1 A "' m confused by the question.
2 Q Okay. Let's take a | ook at DTX
3 1348, which is in your binder, a couple of tabs
4 behind it.
5 A What was the nunmber?
6 Q 1438. Do you see that this is an
7 email from somebody named Steve Hanna?
8 A | do.
9 Q And Steve Hanna was part of the
10 group that was at a company call ed Computer
11 W zards that Leader bought; right?
12 A Yes, we purchased Computer W zards
13 and Steve Hanna was the project manager for our
14 sof tware projects.
15 Q And eventually he became the VP of
16 technol ogi es at Leader; correct?
17 A That was one of the titles, yes.
18 Q So this is an email fromhim this
19 is April of 2001. Do you see that?
20 A My copy says April 3rd.
21 Q April of 2001?
22 A April 3rd, 2001, yes.
23 Q And among ot her things, he talKks
24 about in that second line Wight Patterson Air
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1 Force Base, that's what |I'minterested in.
2 Second line of the email. He says, Eric and |
3 attended neetings with various representatives
4 from Wight Patterson Air Force Base. Do you
5 see that?
6 A | do.
7 Q And if you go up to the subject
8 l'ine, Ken. He writes this email on as you
9 poi nted out to me, April 3. Do you see that?
10 A | do, yes.
11 Q So yesterday in the context of
12 this email, the day before, that would be April
13 2; right?
14 A Correct.
15 Q So what he's saying is that on
16 April 2, he and someone named Eric met with a
17 representative fromthe Wight Patterson Air
18 Force Base. Are you with ne?
19 A | do.
20 Q And then if you go down to the
21 third paragraph where it starts overall, he
22 says, "Overall, the demos were very successful."”
23 Do you see that?
24 A | do.
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1 Q And then he tal ks, he keeps
2 tal king about -- if you read to yourself, he
3 tal ks about some kind of snafu with the -- at
4 the end of the day when we were to present to
5 the Wight Patterson Air Force Base rep. Do you
6 see that?
7 A | do.
8 Q Then he goes on at the next
9 par agraph says al though, do you see that
10 sentence?
11 A Yes.
12 Q It says, "Although, this deno was
13 very limted. The Wight Patterson Air Force
14 Base rep did acknow edge that it would be
15 beneficial for us to reschedule.”
16 Do you see that?
17 A Yes.
18 Q That was what | was eluding to
19 earlier when you were telling your sharehol ders
20 in Decenber of 2001 about Wi ight Patterson, the
21 work to get to that point had begun at |east by
22 April of 2001; correct?
23 A This was the initial meeting with
24 t he gentl emen, yes.
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1 Q And at the time of this initial
2 meeting, would you agree with me that there was
3 perhaps a very limted, but there was some kind
4 of denmonstration; right?
5 A As | recall this meeting, we
6 demoed Leader Phone, we denoed Leader
7 Smart Camera, and we demoed a few screen shots of
8 Leader 2Leader.
9 Q And at the time, at the very
10 moment that those screen shots went up on April
11 2 of 2001, with representatives fromthe Air
12 Force, did you have a signed confidentiality
13 agreement in place?
14 A Yes.
15 Q Are you sure about that?
16 A Very positive.
17 Q Let's take a | ook at -- well,
18 Leader's Smart Camera runs on the Leader2Leader
19 platform right?
20 A Well, as | explained earlier, the
21 Leader 2Leader name is a brand nane. Under it
22 has a number -- it's a suite of technol ogies,
23 and one of those is Leader Smart Camera that we
24 devel oped in conjunction with Lawrence Livernore

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418



Case 1:08-cv-00862-LPS Document 622 Filed 08/24/10 Page 315 of 329 Pa%elD #:10723

259
1 Nati onal Laboratories out in Livernore,
2 Cal i forni a.
3 Q And you're very sure that when the
4 Leader 2Leader slides went up at that nmoment in
5 time, there was a signed written confidentiality
6 agreement in place; right?
7 A ' mvery confident of that, yes.
8 Q Take a | ook at the next exhibit
9 which is DTX 0258A.
10 MR. RHODES: Your Honor, we nove
11 DTX 1348 into evidence.
12 MS. KOBI ALKA: No obj ecti on.
13 THE COURT: It's adm tted.
14 THE W TNESS: \What's the nunber?
15 Q It's DTX 0725A as in apple.
16 A Okay. That's not what | seen on
17 the screen there.
18 Q Me neither. What's the title of
19 this document ?
20 A Excuse me, what | see on the
21 screen is not what |I'm | ooking at. "' m | ooki ng
22 at a confidentiality agreement with Dougl as
23 Fl eser. There it is.
24 Q s that it?
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1 A That's it.
2 Q "' m sorry.
3 A It's a | ot of NDA's.
4 Q No, it's just | got confused. | f
5 you |l ook in the top of the document, it | ooks
6 i ke some kind of stamp up there, time stanp.
7 This is a confidentiality agreement; correct?
8 A It is. This is the one we
9 general ly use.
10 Q And i s Dougl as Fleser, he's the
11 i ndi vidual associated with the Wight Patterson
12 Air Force Base?
13 A He is in their advanced
14 technol ogi es section, but he is not the man who
15 was at the neeting referred to by M. Hanna.
16 Q And in the upper right-hand corner
17 it looks like there is a date of April 16, 2001.
18 Do you see that?
19 A | do.
20 Q And if | could ask you to then
21 flip to the end of the agreenment, which is page
22 three, and bl ow up that signature bl ock. Do you
23 see a signature there?
24 A | do.
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1 Q What is the date on that
2 signature?
3 A April 10th, 2001.
4 Q Do you agree with nme that that's
5 after April 2, 2001; right?
6 A April 10th is after April two.
7 Q And if you go a couple nore pages,
8 you'll come to a fax cover sheet. Do you see
9 t hat ?
10 A | do.
11 Q So am | correct in assum ng that
12 this came to Leader from Wight Patterson Air
13 Force Base on April 13, 2001?
14 A Yes, up at the top it says April
15 13, 2001 on the fax header.
16 Q At the time that the Leader2Leader
17 screen shots popped up in front of the
18 representatives of Wight Patterson Air Force
19 Base on April 2, this contract had yet to be
20 signed; right?
21 A That's not what happened. There
22 was anot her gentleman by the name of Vincent
23 Rashow who was the chief civilian running Wi ght
24 Patterson Air Force Base at the first meeting
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1 and he signed a NDA on April 2nd.
2 Q Let's take a | ook --
3 MR. RHODES: "1l move into
4 evi dence, Your Honor, exhibit 75.
5 MS. KOBI ALKA: 725A, no objection.
6 MR. RHODES: 725A.
7 THE COURT: It's adm tted.
8 BY MR. RHODES:
9 Q Let's take a | ook at DTX 852.
10 Hopefully it's the next tab. Do you see this
11 docunment ?
12 A | do.
13 Q It's another one of the Wi ght
14 Patterson Air Force base docunents?
15 A It's not only Wight Patterson Air
16 Force base, but it's also the University of
17 Dayt on Research Institute.
18 Q ' mjust focusing for a moment on
19 Wi ght Patterson. s this a document that
20 Leader prepared?
21 A No, it's not. It was a joint
22 preparation between Wight Patterson, University
23 of Dayton Research Institute and Leader
24 Technol ogi es.
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1 Q Well, what's the date on the
2 docunment ?
3 A December 20 of 2001.
4 Q That's about al nost two years
5 before the final patent application was fil ed;
6 right?
7 A That date is.
8 Q And | notice that in the m ddl e of
9 t he document under what it says quad chart, it
10 says Leader, blow that up for me. It says
11 Leader Technol ogies, M chael T. McKi bben. Do
12 you see that?
13 A | do.
14 Q And | didn't see anybody else's
15 information suggesting that it was a combi ned
16 docunment . Do you see anything else in the front
17 there that indicates that this document is from
18 ei ther Dayton or Wight Patterson Air Force Base
19 on the front of the page?
20 A Well, you need to | ook at the quad
21 that's on the next page to see the description
22 of the project.
23 Q | see the description of the
24 proj ect. My question is: Do you see anything
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1 on the docunment that suggest that it came from
2 anybody other than Leader?
3 A Well, this is an internal
4 document. This was never distributed and the
5 final version of this was in sometime the next
6 year. But to answer your question, there is
7 not hi ng here that identifies anything other than
8 me on the front cover.
9 Q Al'l right. Next to the Leader
10 Technol ogies, LLC colum on the left there is a
11 word there. Bl ow t hat word up, Ken. It says
12 of feror. Do you see that?
13 A | do.
14 Q What is an offeror?
15 A That is the technical term for
16 DARPA requirements for this kind of subm ssion.
17 It's just a termof art that DARPA uses for
18 their proposals.
19 Q It's someone who makes an offer,
20 isn't 1t?
21 A That's what they required for the
22 name. We were just following their tenpl ate.
23 Q Sir, Decenber of 2001 and January
24 of 2002, upon your oath, do you deny making an
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1 offer to sell Leader2Leader licenses to the
2 Wi ght Patterson Air Force Base?
3 A That is a m scharacterization of
4 this project.
5 Q Do you deny on your oath that you
6 made such an offer to license Leader2Leader to
7 the Wight Patterson Air Force Base in Decenber
8 of 2001 and January of 2002, do you deny that?
9 A Leader 2Leader is a suite of
10 products that we put in a proposal to DARPA for
11 an advanced research project with the University
12 of Dayton and Wi ght Patterson Air Force Base,
13 and this was complying with their projections
14 and how they wanted the project submtted.
15 Q Do you deny on your oath that you
16 made an offer for sale to then?
17 A We put numbers in a proposal that
18 are not considered an offer by the United States
19 government, by their own requirenments.
20 Q Take a | ook at page two of the
21 exhibits. The | ower right-hand quadrant where
22 it says phase one, phase two.
23 What does ROM mean?
24 A | don't recall. | don't recal
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1 what that means.

2 That's just one of the headers for
3 t he DARPA quad chart.

4 Q Phase one says $12,074, 495 over a
5 12-mont h period; correct?

6 A Yes, it does.

7 Q That's a pretty specific number

8 isn't it?

9 A Very specific.

10 Q That's phase one; right?

11 A Of the BAA project, yes.

12 Q Phase two says $8, 695, 000 per year
13 for five years; right?

14 A That is what it says, yes.

15 Q Now, the next headi ng says

16 del i ver abl es. Do you see that?

17 A | do.

18 Q That's just stuff you got to

19 deliver to sonebody; right?
20 A That's the title on their page, so
21 that's what | put down.
22 Q That's how you understood it;
23 right?
24 A | understood their requirement.
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1 Q To deliver something?
2 A That was their name for what this
3 project was intended to deliver.
4 Q And what you were going to deliver
5 to the Wight Patterson Air Force Base was
6 20,000 Leader2Leader user |icenses; correct?
7 A That is what it says, yes.
8 Q And you were going to deliver six
9 fully documented and operational LeaderCube data
10 integration modules for use by them right?
11 A That was to be one of the R & D
12 projects that this project would fund and
13 devel op subsequently.
14 MR. RHODES: Move into evidence
15 Exhi bit DTX 852.
16 MS. KOBI ALKA: No objection, Your
17 Honor .
18 THE COURT: lt's adm tted.
19 MR. RHODES: Let me tie up one
20 | oose end, if we may, before we break.
21 THE COURT: As long as you can do
22 it shortly.
23 MR. RHODES: Very shortly.
24 BY MR. RHODES:
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1 Q Take a | ook at the next tab, DTX
2 179, which is already in evidence.
3 DTX 179 is a |l onger docunent dated
4 January 9, 2002 that was submtted to the Wi ght
5 Patterson Air Force base; correct?
6 A No, it was not.
7 Q Well, it's dated January 9, 2002;
8 right?
9 A It is.
10 Q And are the statenments in it true
11 and correct?
12 A | make a habit of making true
13 statements. | try to.
14 Q Okay. So if you take a quick | ook
15 at Paragraph 7.1, Page 7 of 12, do you see
16 there's a section called Deliverables?
17 A | do.
18 Q And do you see that it's the
19 same -- at least with A and B, it's the same
20 t hings we were just |ooking at in the Decenber
21 2001 document?
22 A | do.
23 Q Now, go to the next paragraph,
24 which is entitled Tim ng.
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1 It says Leader2Leader platform
2 installation and training will be fully
3 i mpl emented by the end of QL of 2002; right?
4 A | see that. That's what it says.
5 Q | ask you agai n: Upon your oath,
6 do you deny making an offer of sale to Wi ght
7 Patterson Air Force Base of the Leader2Leader
8 platformin January of 2002?
9 A The Leader 2Leader pl atform was
10 offered as a part of the project that DARPA
11 asked to have presented in this way.
12 THE COURT: M. Rhodes, let's
13 | eave it there for tonight.
14 Before we |l et the jury go, let me
15 rem nd you, you've heard it enough times | know,
16 but still let me rem nd you the case is still
17 ongoi ng. You' re not deliberating, not to
18 di scuss it with anyone.
19 And you're not to view any media
20 coverage if there is any of the case. And |
21 don't order you, but | encourage you, hope you
22 have a good ni ght.
23 And definitely be here tonorrow
24 morning in time to start up at nine o'clock.
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1 Thank you.
2 THE CLERK: Al'l rise.
3 (Jury leaving the courtroom at
4 4: 32 p.m)
5 THE COURT: You can step down, M.
6 McKi bben. And the rest of you can be seated.
7 From ny perspective, |I'd just |ike
8 to get an update kind of where we are and where
9 we think we'll be at this time tomorrow.
10 MR. RHODES: | don't have probably
11 30 m nutes nore with this witness and then the
12 foll owing exam nation is about --
13 MS. KEEFE: About an hour.
14 MR. RHODES: MW <th our invalidity
15 expert. Then that's the end of our case.
16 THE COURT: Ri ght. Any sense, M.
17 Andr e?
18 MR. ANDRE: | was kind of led to
19 believe we'd be further along than we are today
20 as we sit here. | don't think we will --
21 depending on how long -- their experts seemto
22 be going |l onger than they have indicated, which
23 is -- it happens. No of fense.
24 But | hope we can close our case
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1 by 4:30 tonorrow, but you know, | don't think
2 it's going to be early afternoon like |I had
3 hoped for.
4 THE COURT: Right. Okay.
5 Ms. Kobi al ka, have there been -- |
6 think it was you. \Whoever suggested there m ght
7 be some ongoing efforts with respect to the
8 verdi ct sheet, have those yielded anything yet?
9 Are they ongoi ng.
10 MS. KOBI ALKA: No, not yet, but
11 we'll work on it and report back to you tonorrow
12 mor ni ng.
13 THE COURT: Okay. If I could have
14 what ever is the product of those discussions by
15 the lunch break tonorrow, so | could begin to
16 take a look at it, that would be terrific.
17 Anyt hing el se that needs to be
18 raised at this time?
19 MS. KOBI ALKA: Do you want t hat
20 filed or just presented to you? How do you want
21 to do that?
22 THE COURT: You could pass -- you
23 could file it here in open Court and then follow
24 up eventually with an email that has it in Word
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1 Perfect version, so we can manipul ate it.
2 Anyt hing we need to di scuss at
3 this time, M. Andre?

4 MR. ANDRE: Not hi ng, Your Honor.
5 THE COURT: M . Rhodes?

6 MR. RHODES: Gratefully, no.
7 THE COURT: Okay. Have a nice
8 eveni ng.

9 MR. RHODES: You, too, Your Honor.
10 THE COURT: Al'l rise.

11 (Court was recessed at 4:33 p.m)
12
13
14
15
16
17
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