Case 1:08-cv-00862-LPS Document 139 Filed 10/28/09 Page 1 of 32 PagelD #: 1677

Potter
& Anderson

Corroon Lip

Philip A. Rovner

1513 North Market Strect Partner
PO. Box 951 provrer@gpotterand erson.com
W']; . DE 19899-0951 (302) 984-6140 Direct Phone
e v (302) 658-1192 Fax
www.potteranderson.com October 21, 2009

Public Version - October 28, 2009
BY E-FILE AND HAND DELIVERY

PUBLIC VERSION

The Honorable Leonard P. Stark

Magistrate Judge

U.S. District Court for the District of Delaware
U.S. Courthouse

844 N. King Street

Wilmington, DE 19801-3556

Re:  Leader Technologies, Inc. v, Facebook, Inc.,
C. A. No, 08-862-JJF(LPS})

Dear Judge Stark:

Leader Technologies (“Leader”) submits this letter regarding Facebook’s failure to
comply with the Court’s September 4, 2009 Order (“Court’s Order™) and its discovery
obligations under the Federal Rules of Civil Procedure. Specifically, Leader secks an order from
the Court to compel Facebook to produce all requested technical documents, financial and
marketing documents, and documents from previous litigations.

Leader has been seeking Facebook’s document production for eight months. Leader
served its first set of Requests for Production on February 20, 2009. Since then, Leader has
moved the Court three times to compel the production of Facebook’s documents. Now with 30
days left until the close of discovery, Leader is forced to move the Court a fourth time for an
order compelling Facebook to produce documents in this case.

This matter is ripe for the Court’s consideration as the parties have exchanged numerous
correspondence and participated in a number of meet-and-confers relating to this matter over the
course of many months. See e.g. Exhibits 1-10.

Facebook Should be Compelled to Produce All Technical Documents

In accordance with the Court’s Order, Leader provided Facebook a list of source code
modules for which it sought the production of technical documents. In response, Facebook
produced approximately 4,390 pages of documents. Of those, 3,992 were public documents,
most of which related to an open source project sponsored by Apache, a third party. Thus,
Facebook’s entire production of relevant documents was 398 pages.
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In the 398 pages, Facebook produced few, if any, documents relating to research, design,
implementation, development, engineering, programming, structure, performance or operation of
the Facebook website, Leader did not find any emails, specifications, presentations, schematics,
flow charts, troubleshooting guides, service bulletins, technical bulletins, white papers, or
instruction manuals as requested by Leader in its Requests for Production. It is surprising that
Facebook has not produced any of these documents because most, if not all, technology
companies maintain these types of documents in the normal of course business.

Leader contacted Facebook about its deficient document production(@g
L Specifically, Leader informed Facebook that it still had not produced
documents pursuant to the Court’s Order and responswe to Leader S Requcst for Production Nos
48 18 23-31, 33-43 54—59and64 65 R SR e

aceook rej sn _ it had t and 0 not, ech frrelvt ei. .

ebook belies that it is no longer equired to comply with the Court’s Order e
Federal Rules of Civil Procedure. Facebook is wrong; the rules require Facebook to produce all
relevant, non-privileged documents which have been requested by Leader.

Facebook’s refusal to search for and produce email is equally disconcerting, One of
Facebook’s excuses is that the definition of technical documents does not include emails.
Facebook’s understanding is directly contradictory to the applicable Federal Rule of Civil .
Procedure. The Advisory Committee Notes to Federal Ruie of Civil Procedure 34 explicitly
state that documents and other electronically stored information include emails. Furthermore,
Leader’s definition of “document” in its Request for Production explicitly includes emails,
Thus, Facebook is required to search for and produce emails because the Court ordered
Facebook to produce all technieal documents which relate to the source code niodules identified
by Leader, and Leader requested such documents in its Request for Production.

Facebook’s second excuse for not producing email is that it would take many months to
search for, collect, and produce relevant emails. Even if this were true, Facebook has now had
eight months to search for relevant documents, including emails. While it inay be a burdensome.
process to collect all relevant emails in a short amount of time, the burden was created by
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Facebook’s delay tactics, not by Leader. Accordingly, Facebook should be compelled to produce
all technical documents pursuant to the Court’s Order and Leader’s Requests for Production Nos.
4-8, 18, 23-31, 33-43, 54-59 and 64-65 immediately.

Notably, written discovery is scheduled to close in 30 days. Thus, Facebook’s delay
tactics have left Leader without any opportunity to propound additional written discovery
requests relating to Facebook’s documents. To avoid any future prejudice to Leader, Facebook
should be compelled to comply with the Court’s Order and produce all technical documents

- responsive to Leader’s Requests for Production.

Facebook Should be Compelled to Produce All Marketing and Financial Documents

Facebook has failed to provide Leader with all responsive documents to Leader's
Requests for Production Nos, 28-29, 33-43, and 45-59 which are directed to relevant financial
and marketing documents. To date, Facebook has produced only a limited amount of financial
documents, and has produced little, if any, marketing or other promotional materials. Notably
missing from Facebook's limited production is information about competitors and especially
ﬁnanclal and marketmg documents ﬁ'om 2008 and 2009 '

i s After an exchange of correspondence and meet—andmconfers between eounsel
Facebook's evasive response to Leader's Requests for Production of financial and marketing
documents is that it will produce responsive documents on a rolling basis in accordance with the
rules.

Facebook initial objection to producing documents in response to a number of these
Requests for Production was that it could not understand Leader's basis for its claim of
infringement. However, this was never a valid excuse. Nevertheless, Leader recently
supplemented its infringement contentions, but Facebook still withholds highly relevant
documents relevant to this case. Leader requests that the Court order Facebook to produce all
responsive financial and marketing documents to its Requests for Production Nos. 28-29, 33-43,
and 45-59 in order to prevent Facebook from causing any further prejudicial delay in this case to
Leader.

Faeebook Should be Compelied to Produce All Documents from Previous Litigations

Facebook has refused to confirm whether it will produce documents from previous
litigations. Leader requested Facebook o produce all documents related to Facebook’s previous
litigation after Leader supplemented 1ts mfrmgement conten‘uons pursuaut to the Court’s July 28,
20090rder L _ L T

oo S - J After numerous requests to
Facebook 1o produce documents frorn prevzous lmganons Facebook refused to provide Leader
with a position as to whether it would produce the requested documents. As with the technijcal
and financial documents, Leader cannot afford any further delay in Facebook’s document
production and respectfully requests an order compelling Facebook to produce all documents
from previous litigations.
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Respectfully,
/s/ Philip A. Rovner
Philip A, Rovner (#3215)
provier@potteranderson.com
PAR /mes/938598

cc: Steven L. Caponi, Esq. —~ By E-File and E-mail
Heidi L. Keefe, Esq. — By ~E-mail
Psul J. Andre, Esq. — By E-mail
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Tune'30,2009 |

VIA E-MAIL

Craig W. Clark :

White & Case LLP

3000 El Camino Real

5 Palo Alto Squarzc, oth Fleor
Palo Alte, CA 94306

Re: Léﬁdgﬁ Technclogies, Tuc. v Facebook, Fc., 1:08-cv-00862-JJE {(D.Del)

Drear Craig:

“We write: regarémr.f Facebook, Inc.’s (“Facebook™) doctiment praduction to date,
prodhction-of sgm'c:e code and technical-doguirients; atid pmduenon of documients and things
from relevant | pn@t Tifigations.

?acebook claimed i its Brief in-Opposition o Plaintiffs Motien to Gompel Responses to
Plaintiff's First Set of Reguests For Proguction and Fitst 3¢t 6f Interrogatories (*Opposition™)
that Facebuok®s documeérit production “mooted [Ledder’s] motion with respect to all issues
related 4o Facabook 5 counterclaims. and aﬂinnatwe defénses:and findncial, ‘tnarketing, valuation
and competifive mfommnan 7 Dk No. 48, ps, L. We have ﬂmmughjy reviewed Facebook’s
document produaimn {which onsists of fewer thein 3,000 doguments) and aré’ suiprised af fhe
incomplete ratureof the prodiiction givén Fac:ebgokfs representations o Leader and 10-the Coirt.

Facebook™s: pmduatmn did not inelude any valuations, budgcts finareial information or.
marketing &owments after 2007, nor.did thé priduciion include any’ ‘competitor information.
Based on public mfcnnauan we nhderstarid-that valuations of Facebook have been gonducted
sirice 2007, with ;ri least one'as mcem}y as-May 2009, Facebook hasnot produted any of (his
mgh}y reievant mibrmatmnp Furthermore; we ﬂnd it extrcmely difficult to belicvethat Facebook
dpes not have'in 1{5 posses siof atiy relovant COmpAnY, fihaneial; and marketing inforination from
2008 and 2009 or any competitor inforniation at all given the active nature. of the: cotnpaiy.
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' Paffe2 '

book’ 1mmedaate" ; E111:9;,)1(:»:(:1&115: i dncumﬂnt prodéction

Accordingly: Leader requests that Fag .
With retevant compan}hna.rmai ,‘,'-keét‘llng, and cam fcntoz,docunrents ﬂw@ugh 2009

4601 iﬁir,ﬁ ﬁiesm With thss conccssmn Leader antwipates pruductmn af ﬁae reievam sturce cadﬁ
and accempany ,n;fr' iﬁ‘ehllital ﬂacmnems Please corifirm that such ptoductwn will be prowdad is!
the next 2. we:eks' o

Finally Leadcr has rcpcatedly requested d@cmnents_fmm I“acabeok’s puor lrtsgatmns

See Leader's Request Tor Prothiction No. 18; Leader’s. Mation to Compel; Dk. Ne. 39, pe.16,
The mchno!@-rry of the Pacebook website and the:developmeént of the compay were prevmuslj at
 issus in multiple fitigations. Sworn testimony, documents, anid information regarding the
comypany, the - technology. and their developmcm is relevant 1o thig imgatlon For ﬁxample this
information i¥ relavant to. Leaider 5 mfr;ngement and: mﬂfulness case and therefore F acebeok i is
_ obligated 1o produce’it, Axy soch testimony; débuments, and information regardmg the -
technelagy end il;e cormp thai Fasebook mtends t@ prcsem at; i‘nai is also rcievant and

identification of fhe: mlavant Pacebook soarae code and teehno!ogw Fac:ebook can 1o Iancrer )
claim that the § :ssne: of* weh prodﬂzcuon is premature L

We contmuc o be avmlable for further dlsc Sion 8§ to ’ihc issues raxsed i thzs letier As :
_ always, pléase do 1ot hesitate t 1,¢0n1act mg wﬁh anv Quesnbns ' '

Very niy yours

Rowera Young
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| P N > D, S g Ring & Spifding LLP
I{ING" ' SPALDING' 333 Twdn Diptphin Drbve
; Sul 400,
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Tk, (650} 590-0700.

¢ Fax{630) $90:1900

mmw ksiime.com

: Réwenad Youiig;

P PirestDial: €650 5000714
Direct B {650) 390-1900
Foiw cﬁayoung@ksiaw oo

Fiily 2, 2009

VIA B-MATL.

Craig W, Clark

White & Case LLP

3000 El Camino Rca]

5 Palo Alto Square Sth Floor
Palo Alto, CA 943 06

Re: Lej:ader Téchnotogies, Inc: v Facebook, Ic,, 1:08-cv-D0862-JIF ¢B.Del.)
Dear Craig;

Tavrite o summanze the discussions hetween Fagebiok, Inc. (“Facebiook™) 4hd Ledder
Technologies, Im: {“Leader™) on June 20 and Jaly 1, 2009 regarding certain.outstanding
dlSLO\'EI‘}" 1ssuE:s

As we 'nofed in-oir Jetter of Jutie 23, 2009, a number of Facebook®s answers to Leader’s
First et of Rﬁquﬁsts for Admission ("KFA ") (Nos. 1-34) were hon-responsive and appeared to
attemnypt ty evade the: piam Iamzaage ofthe RFAs. Loader believes that the RFAs which ‘
Facebook claims ; are “vague’ or smemally inconsistent™would be clearly understood by anvone.
familiar wifh Bacebook (and indeed, by Pawbook 1tself} however, in an attempl to Facilitate
moving diseovery forward, Leader offered to cianfy certain terms to; which Facebook objected i
Facebook wiuld: supplament its responses Wwith non-evasive answers, Facébo ok refosed this
offer and would rot-consider clarification by Leader, but rather insisted that Leader could serve
another-set'of REAs, The parfiés acknoyledged that the issué is dt an impasse and Leader will
refer the matter to the Court for resolution.

With resyed 1o thié issuies discussed in Leader's letier of Jine 30, 2000, we understand
that Facebook; rcqewcd the letter, but hiad nof read it at-thetime of the discussion on July 1, 2009.
Howéver, fn an cﬁort io.avoid. addﬁlonal dalajr ini resolving discovery issues, the pariies
discussed a number of theissues set forth in the June 30 letter. With respect to Pacebook’s
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production of wuz'oe code and other techmcal documenfts as ordered by the Cou:rt Faocbook
indicated it could ot yet prcmdf; a date for producmm of sich information. Leader belisves that |
pmductxon on br abiout July 10, 20{)9 (twoweeks after Leader made an initigt identification of
potenfially Iclevam sourge: epde. directories o Jiine 26, 20095 provides Facebook with a
sufficient ambunt/of ime 1o collect the soirce code: Ifthere is aTeason n.»hy Fatebook needs
additienal time to*ct}llcct this informetion, which is: readily available 16 Facehook, piease let us
know and Wt waiL be happy to furthef dlscnss a mutuaily ag:recabie date fo*r prbducuon '

_ meﬂy,'Léader rengwed-its rcquest for documents and thmﬂs ﬁbm Facebook™s prior
hnaa’uons Leader ‘again pomted ot thiat sworm testiniony; i docurnents and inforrmation,
jrcgardmg the: Facebmok ‘website gnd. the development-of the company are relevant 1o the currtng -
dlspute As st exdimple, Leader uaderst&ﬁds ithatthe dévelopment of the Facebook webisite was:
an issue i1 Facebook s litigation with ConuieetU, The development of the Facebook website will
Tikely béan issue in'the current mafter. Therefore, any positions; represeniatmns and statements

. Facébook Has ma&e in priorii z;non com:ernmg the development of fls website and the ,

. formation of the compary; including prior.depogition testimony of Fatebook’s prmczpals are

| relevin] o this matter and:Faseb ok is.6 xgaied 16 producesuch information. Furthe:rmcrt, '
Facebook camzot pontinoe b9 -claim that production of information from prior ltigationsds
premature as Leader has1 TOW made a preliminary identification of the relevant source cade from
Facebook’s Tiat of dlrectones Facebo@k,, However, continues to insist that such information from
prior litig gations ~ mc"ludmﬂ statements. Facebook has made; concemmg the devc!opment of the
Facebogk w chsxta ~ is nist relevant to this matter. Uni‘orrunately because;it appedrs thats the

. parties will nat’ bq @ble 1o reach agresment on this issug, Loader gave notige that this issue is also

at an Jinpasse fmd. wiill b(, presented 10 the Couit for’ resolutaon

We iook fomm:d 1o, hearmg back fom you regardmg Leadz.r s requesi that Facebook
,suppiamcnt LtS t,uir:rem documem productlon with' more currem irife orination frmn 2008 and 2099

{ H
We comnguc to be av 'blc for fmnhtr d.LSClISSlOIl regardmu the fssues. raxs:ed in this

Ietter. As alw =x3fsi please do niot heéﬁ.ate to contact me Wlth any questions Have a good hohday
wcekend ' .

vé?a?}ﬁ’lf pous,
-

- Ll ST
Gtirra, L
¢ o
‘Rowena Yound.
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King & Spalding LLP

393 Twin Dalphin Drive
Suite 400

Redwood Stiores; CA. 93065
w Kl poin

Pl Andre

Pditner

Dircet Dial: (650) 59040721
Direct Fax: {650 590-1900
pandm@ksiat\ &oni

July 5,2009
VIA E-MAIL

Heidi L, Keefe:

White' & Case LLP

3000 El Camitisa Real

5:Palo Alio Bquare; 9th Floor
Pala Alto, CA 94306

Reé: Le{z;?ér Technolpgivs, Ine, v, Facebook, ¥nc,:1:08-cy-00862-JJE (D. Del)
Desr Heidi:

We write régarding your letier datéd. IuIy 2,2009. In your letier you indicated that.
Facehtokis still refusing to _pm‘ﬂde SUPPOrtng | tachmcal documéntation with the requested
source code, Judge Farfan ttétided for suppartmg technical documsnts to be prbduccd before,
or in cofjunction wzth Facebook's productm | of source vede; and it is neeessary i order to
avoid undue expense to both partles inreviewing'the'code; We riote that duting the fve months
discovery lias been open, Facebook has failell to proﬂuce a-single technical document,

We remaini \wllmg to discuss a mnutually acceptable selution on the issue,0f technical
décument, preducnon However, this iHatter 1§ of the vitinost importands and rmust be resolved as-
c;mcl&y as pogsible, Acrzordmglv we intend-to hring this fssu before the Coprt as part of the
July 14 conference unless it can:be résolved before ifitial ketter fritst be filed onfuly 9. If you
would like to discuss this fssue hurﬁner pleasegive mie acall.

Szncerdy%/z’

Panl Andre:
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S King & Spaiding LLF
5 ‘ R L 333 Twin Dolphin Drive
PALDING 555 v
Redwood Shiores, CA 94065
wwwikslaw.com

James Hannzh

Direct Dial: (650 5900726
Direct Fax: (650) 596-1900
joannati@kskaw com

Angust 12, 2009

VIA E-MAIL

Craig Clark

White & Case LLP

3000 El Camino Real

5 Palo Alto Square, Sth Floor
Palo Alio, CA 94306

Re: Leader Technologies Inc. v. Facebook Ine. (1:08:cv-08862-JJF)
Dear Craig:

1 write in response to your letter datzd July 31, 2009 which was sent on August 10, 2009,
For the reasons ‘discussed below and yout teprésentation during our meet and confer on July 22,
2009 that Facebook hias 4 limited amount of technical documents, Leader expects a full
production or Angust 14, 2009 of 4ll teclinical docuinents that have begn identified in our
correspondence of July 21, 2009 and August 7, 2009, pursuant to Judge Stark’s order.
Fuithermore, in response to your request made on August 11, 2009, Leader will not agree to a
stay of Facebook's productior of technical documents or source code, pf:ndmg the Court's
decision on Facebook's opposition to Judge Stark's July 28, 2009 Order.

As you know, as a result of the initial source code review, we provided you a list of files,
dixectories, functions and speeific documents that Leader requested Facebotk to produce ori July
21, 2009. Facebook refused to produce any technical documents because the list was not a list of
sovrce code modules. When we asked you what a source code module was doring our meet and
confer on July 22, 2009, you stated that Facebook’s definition of a source code module isa
directory of files.

In aceoidance with Yudge Stark’s order, and yotir definition of source code modulé; on
August 7, 2009, we provided you with a list of direetories for which Leader requests the
production of technical documents from Facebook. In your letter, which is dated July 31, 2009
but sent on August 10, 2009, you again refused to produce technical documents because, again,
we allegedly did net provide you a list of source code modules. In your letter, if appears that
Facebook’s definition of a source code miediile hias now changed, and Facebook now defines a
source code module as a file and not 2 directory.
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. Craig Clark.
e ‘August 12 2009

. . Our August 7 2009 letter covers b0ﬂ1 deﬁmtmns Df source code; module‘ Spemﬁcally,
- we requested alb teghmcal documents which relate to thé Listed: duecton&e and;in the event you ,
o c,hanged ybur daﬁnmon of source: code modtﬂe from dlrectery to ﬁle all technical- documents '

Addlt:lonally, we: r.mterate ot request forall techmcal documents ldenuﬁed i our July : " o
.21, 2000 corresPQndence 'As explained above, our Juijr 21, 2009 correspondtnce mcludcd alist =
" of files, directories, functions.and specxﬁc documem;s based on our initjal source codereview.
3 Therefore, we expect your production of fechinical documents on Autrust 14 2009 wﬂl include
- thiese technical documents. :

Feel free 0 contact me ]f you have any further quastwns regardmg Ihls matter.
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Kiag & Spaldmg LLP

KIiING ‘ SP"! LDEING 333 Twiri Dolphin Drive
2t - SUiEH00
Rechwipid Shores, CA 94083
i ketaw:com:

Rowena Yotiny

l:rccl Dial: {650) 300714
Direct Fax: {650) $90-1500
Tewerinyotagi@ikstaw dont

September 16, 2009

VIA E-MAIL

Mark Weinstein

Cooley Godward Kronish LLP
Five Palo Alto Sqpare

3000 El Camiing Real

Palo Alto, CA 94306-2155
xnw&msi.em@oocﬂey GO

Re:  Leader Technologies Inc, v. Facebook Ine. (1:08:cv-00862-IJF)
Dear Mark:

W wiite as-a follow-up to Craig’s July 6, 2009 leﬁer inwhich Facebook stated that it
would supplement proé,uctmn of Facebook vahmimn, budget; financial, marketing, and
competitor inforiiation.on a *Tolling basis a3 necessary.” Ow:r twomonths have passed and
Fagebook has failed o sappiement its-defictent production: As stated in our June 30, 2009 letter,
while Facébodk has not produced sny valtafions, budgets, financisl information, oF tarketing
‘docurnerits after 2007, we inderstand from puhlzc information fhat vaiuaizons of Facebook have
been conducted since ZHO’F with atleast one as récently as May 2009, Furthermore; Facebook
has,completely failed to produce any-competitor informaticn. Facebook has had ample tims to
Jook inte this issug, and has given no explanation for Tailing to produce these highty relevant
documents. Produce these dociiments by Septentber 30,2009, or we will be forced to.go 1o the
Court for resolution.

Féel free'to contact me if you have any questions regarding this matter.
Very Truly Yours,

Rowena Young
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THIS EXHIBIT HAS BEEN
REDACTED IN ITS ENTIRETY
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. o B King Spaitting LLF
ING & SPATLDING 333 Tuln Dolptin Diiye

; ‘ Siniire4 06
Redwond Shores, CA 94065
wwwikslaw com

Tamos Hanriah

Dm.ct Dituls- {6307 SOU0720;
Direct Fax; (550} 530-7500
fhannafigiksTaw.com

Septembet 23, 2009
VIA E-MAIL

Jeffrey Narberg

Conley Gadward Kronish LLP
3600 El Cartino Real

5 Palo Alfo Square, 4th Floor
Palo-Alio, CA 93306

Re;  Leader Technologies Inc. v. Facebook knc. (1:08:cv-00862-1FF)
Deat Jeffrey:

After catefil review of Judge Stark’s September 4, 2009 order, it is cleaf that Leader has
fuliy satisfied its obligations. Specifically, Leader provided Facebook with a list of source code
modides for which it seeks the. production of techriical documents and expects Facebook o fully
comply with Tudgc Stark’s order. This means producing &ll such refevant techinical documents
by September 29, 2009

As ;mu kaowe, Leader spent two days reviewing Facebook’s source code repository.
Afterits review, Leader identified a very small percentige of the available sourse tode files fur
which it seeks the production of techinical docunients. With the end of written discovery less
than 60 days away, Leader ewcpects a full production of the {echnical documents that relate to the
sotiree cods modules that Leader has identified.

Pacebook™s néwly fotmed position that fs does riot organize its technical documents'hy
source code file name is contrary to the representations if has toade to the Court.. Facebook:
advoczted to thiy Court ¢n severdl océasions that Leader shiould be forced to identify the source
sode files for which it seeks the pmdur:tlon oftechnical dgourtients. Now that Leader has done
just that, Facehook hag taken the position that thé ddentification of source code file names is
vaguc ambwuoub and o\zerﬁroad and ObJeCfE to thc preduct]on of tcchmcal documents b'ased un
andfor delay its prociucnon of techmcai documcnls We ha:ve 0N NEMEroys occaswns dunng our
meel and confer discussions rcquested that Facebook provide us with information regarding how
It maintaing its iaftmation in an offort to efficiently work through discovery. Facebook
Jeclined hose requests, atid cannot now takiz this position, after all of our efforts 1 work with
Faceboek through ifs wvaricus discavery concerns.
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Jeffrey Nozberg
September 23, 2009
Page 2

I‘urthermore, vemf Facebook does 1ot ofganize its techmcal documents; by BOUTCE code

file name, it cat still readily find‘and produce.the: refevant technical documents based o the

" source ¢ode modules identified by Leader. As you know, the’ ﬁmcﬂonﬂhty of the Facebodk
website ig unplamenmd by the Sourte chide fi es that afe in Faccbook’s soures code repository.
Facebobk’s position that it doesnot organize: jtstechnical documents by soutee code file name is.
a red herring because Facebook surely kripws the: finctionality which is 1mplemﬂmcd bv the .
sotirce eode modules identified by Leader and the relevant techrical documents related 1o that
ﬁmctmnalzty “This, Facebook can raadﬂy obtain and produce ali documents which refate to the
source codc modu]cs LdﬁnUﬁCd ty Ledder fio tatter how the techmcnl documgmts are organized. -

Wﬂh reward o Leadyr s 1dent1ﬁcauon ef direetories, as Texplained v esterday, wa
inciuded those directories out of #n abundance of caution. Speclﬁcaliy, Leader was concerned
that Facebook would not. produgs any technical documents because Leader did not identify.the
diréctoties for which it sought the production of techuical documents. However, based on yout
representation that Facebook undefstands a souree code moduile to be afile {and not a dirdctory),
and that Facebook will not withtinld its production because Leader did nof identify a list of
dttcct’ones, Leader will withdraw its identification of the dircctancs fot which it soeks the
profuction of fechnical docuiments. Therefurc Liedder only séeks the px:dductmn of teghnical
doctiments which relate to the source code files that Leader ha.s 1denuﬁed

Lasﬂy Leadet does not agree Wwith the superixcxdl hrmtataons z:hai Facebook has placed on’
Leader’s requcst Yot technical documents.. As explained in Leadl,r 3 Septembu 27, 2009 letter,
and diring our cal yestcrday, the idepiification of categones is niot 4 fimitation of the technical -
documents that F: accboolc must produce Rdther. Leader sm.ks aii techmaa] ducumems xﬁnch
dacumems wzll be caver ed by the producuon of tachmcal documcnts \Rhlch relama to the sourcn,
code modules identified by Leader and merely provided the calegories as,a cautionary measure,
Moreover, Leader docs not agree with your eharacterizations of the categories as identified in
YOur Scpuamber 23, 2009 tetter and expects product{on ofall 11 categones, not the 5 setegories
thai you listed. .

As always, feel free to ¢ofitact me if you have furthet questioris r‘efgarﬁ'iﬁgfﬂﬁs matier.
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THIS EXHIBIT HAS BEEN
REDACTED IN ITS ENTIRETY
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Hannah James

From: Norberg, Jeﬁrey [inorberg@cooisy. com}
Sent:  Friday, October 09, 2009 3;5%.PM
To: Hannah, James

Ge: Keefe, Heidi; Weinstein, Mark; Keyes, Melissa; caponi@blankrome.com; Rovner, Philip A.; Andre,
Paul; Kobialka, Lisa

Subject: RE. Leader v, Facebook - Correspondence
James,

We. have conferred with our client regarding your proposal that Facsbook search for and produce e-maif relating
to the functionality :mpiemented by each of the php fiies identified in your September 22 letter, Conducting such a
search would require Facebook fo review the e-mail accounts of more than 330 Facebook employees and reguire
many months to complete. As we have previousty éxplained to you, the fist of files you provided touches nearly
every aspect of the Facebook website. Moreover, as we have repeatedly stated, e-mails are not technical
documents” and the production of e-mail in this case is unlikely to lead to the discovery of any evidence beyond
what Facebook has alfeady produced - the Source Code and technical documents: Requiring Facebook to
review and produce such a iarge quantity 6f e-mail is thus unduly burdensome, unreasonable and unnecessary.

As dlways, we are open o any proposal you may have to resofve this issue without need for Court intervention.
However, Facebook's wlﬂmgness io continue meetfing and conferring on this issue, which Leader did not raise
uptil October 1, should not be taken as a reason for Leader to detay comphance with the Colrf's September 4
Order. We expect Leader fo provide full suppiementai responses to our contention interrogatorie’s no fater than
Qctober 15, as ordered by the Court,

Sincerely,.

Jeff

From: Hannah, James [mailto:jhannah@KSLAW.com]

Sent: Morniday, October 05, 2009 4:22 PM

To; Norberg, Jeffrey

Cc: Keefe, Heidi; Weinstein,, Mark; Keyes; Melissa; caponr@btankrome com; Rovner Philip A.; Andre, Paul;
Kobialka, Lisa

Subject: RE; Leader v. Facebook - Correspondence

Jeff,

Thank you for returning my cali in response to your emall below. As we discussed, Leader does not believe that
Facebook has complied with its discovery obligations or the Court's order with regard te its document production.
Leader has received orily & fimited number of technical documents from Facebook, and has not received ary
email commumcatlons Furthermore, Leader does not beiieve that it has received a complete production of
finantial documents.

in response, Facebook's position is that it is not required to produce 2ny email communications because they are
not relevant, and do not falf within the definition of technical documents. Facehook's position with regard to the
financial documents is that it will produce the financial documents as required by the rules.

As such, we agreed that the parties are at an Impasse with regard to these issues. -Specificaily, Leader will seek
assistance from the Court to compel Facebook to produce all technical documents {inciuding those technical
documents identified in previous cortespondence) and email communications that refate to the fuhctionakity

10/20/2009
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impiemerited by the source code modules identified by Leader on Septermber 22, 2008. Leader will also seek a
complete production of all financial documents.
Feei free to coniact me if you héve any questions.

Jamesg

From' Nurberg, Jeffrey [ma;ito Jnorberg@coafey cum]

Sent: Monday, October 05, 2009 2:49 PM

To: Hannah, James .

Cc: Keefe, Heidi; Weinstain, Mark; Keyes, Melissa; caponi@blankrome.com; Rovner, Philip A.; Andre, Paul;
Kobialka, Lisa

Subject: RE: Leader V. Facebook - Correspondence

James,

We requested in our October2 Jetter that you participate in a tefephonic meet-and confer with us if you still
intend t6 move to compel. This-call is hecessary because you have not yet articulated how your request:
for essentially’ every e-mail in the company is reasonably calculated to lead to the- d;scovery of admissible
evidence that is not duplicative.of Facebook's production of its entire source code and related technicat
documents. We are willing fo consider any reasonably tailored rEquests for e-miails buf your request for
every e-mail relating to "the Facebook platform” is ridiculously overbroad. Your refusai to participate in a
telephonic meet and confer and | your refusal to be more specific in your request for e-mail will be noted in
our opposition to your motion 1o compel.

Also, your statement below regarding Facebook's production of financial documents is inaccurate,
Facebook has provided financial documents for the period between 2007 and 2009. As we have
repeatedly stated in our prior correspondence, we wil supplement our production as required by the
rules.. ‘

Sincerety,

Jeff Norberg

From: Hannah, James [mailto:fhannah@KSLAW.com]

Sent: Mohiday, October 05, 2009 1:22 PM

To: Norberg, Jeffrey

Ce: Keefe, Heidi; Welnstein, Mark; Keyes, Melissa; caponr@blankrome cormn; ‘Rovriér, Ph1hp A% Andret
Paul; Kobla}ka, Lisa.

Subject: RE; Leader v. Facehook - Ccrrespondence

Jeft,

We write in response fo your letter dated October 2, 2009, Facebook's atternpt fo define the scope of
“techmcal documents” narrowly in erder fo extlude documents such as e-mails is impropér and
nonsensical, On February 20, 2009, Leader expressiy defined "document” in its First Set of Requests for
Production to include "e-malls and requested emails to be. produced For example, Leader's Request for
Production Nos. 4-8, 18, 23-31, 33-43, 54-59 and 64-65 seek all documents and communications refating
to certain technical aspects of the Facebook Website,

Furthefmore, the Adv:sory Committes Notes fo the Federal Rule of Givil Procedure 34 supports our
definition of résponsive documents to include emails. As mentioned above, “documents” requested by
Leader included emails. This definition is consistent-with the Advisery Committee Notes, which state that
“electronicafly stored informafion” includes e-maif communications.

in our meet and confer efforts since February, Facebook has never informed us that it was not intending to

10/20/2009
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produce emails, Your letter is the first affirmative statement that you wilt not collect this highly relevant,
technical information that we have been seegking.

Also, your statement that Facebaok will continue to produce décuments reievant to Leader's claims for
damages is improper. Leéader has been waiting for these dotumenis for 3 rrionths, and will not wait until
the eleventh hour for Facebdok to produce these highly relevant documents. Leader cannot afford to wait
for Facebook to produce such documents when it feels it is convénient to do s0: There is no reasonable
explanation why Facebook has failed to produce relevant financial informationt from 2007 forward at this
pDIl‘lt

Due to Facebock's response to our letter dated October 1, 2009 and centinued fajlure to produce relevant
technical and financial documents, Leader will be forced 6 move the Court to compel responses.

Sincerely,
James

Jamés Hanriah
Alformey Af Law
King & Spalding LLP

Silicon Valley -
333 Twin Dalphin Drive, Suite 400
Redwond Shores, CA 94065

San Francisco -
Four Embarcadero Centef, Suite 3500
San Francisco, CA 94111

Phone {8V & SF): (50) 550-0726
Fax {SV & SF): (850) 590-1900
Emaif; jhannah@kslaw.com

King & Spalding Confidertiality Notice:

This message is belng sen! by or on behalf of a lawyer, 1tls intended exdlusively for the individual of entity to-which it is dddressed. This
communication may contain Information that is proprietary, privileged ot confidenfial or sthefwise legally exempt from disclosure. fyou are
ol thée named addressee ‘you are not authorized foread, print, retain, copy or disseminate this message or any part of it. ff you have
reseived this message in emor, pledse nolify the sender imniedialely by e-mail and delete all copies of the message.

This ernail message is for ihe sole use of the intended recipient(s) and may contain confidential
and- pnwleved information. Any unauthorized review, use, disclosure or distribution is prohibited.
If you are not the intended recipient, please contact the sender by teply email and destroy all
copies of the ongmal message. If you are the intended recipient, please be advised that the content
of this yhessage is subject to access, review and disclosure by the sender's Email System
Administrator.

RS Circutar 230 disclosure: To ensure compliance with requirements imposed by the IRS, we
inform you that any U.S. federal tax advice contairied in this commumication (mciudmo any
attachment) is not intended or written by us to be used, and cannot be used, (i) by any taxpayet for
the purpose of avoiding tax penalties under the Internal Revenue Code or (ii) for promoting,
marketing or rccormnendmu to another party any transaction or matter addressed herein.

16/20/2009
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This email message is for the soleruse of the intended recipieént(s) and may contain confidential and
privileged information. Any unauthorized review, use, disclosure.or distribution is pIOhlbIted If you are
not the interided recipient, pieasé contact the sender by reply email and destroy all copies of the ongmal
message. If you are the intended recipient, pleasc be advised that the content of this message is subject
to access, review and disclosure by the sender's Email System Administrator.

IRS Circular 230 disclosure; To ensure compliance with requirements imposed by the IRS, we inform
you that any U.S. federal tax advice contained in this communication {including any attachment} is not
intended or written by us to be used, and canniot be used, (i) by any taxpayer for the purpose of avoiding
tax penalties under the Internal Revenue Code or (ii) for promoting, marketing or recommending to
another party any tfansaction or maiter addressed herein,

10/20/2009
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Kinp & Spaiding L1F

{ Trrrs e & TN , 333 Twin Dolphin Dri
KinGg & SPALDING B Dolghin Drve
Redwood Shores; CA 94065
Teli {6563 596-0700
Fax: (650)390—1900
www.kslaw.com

Rowena Yousig

Courise]

Direct Dial: G50-590-0714
Divect Fox: 630-590:1 500
-rowenayeunaf‘}kslaw cont

October 14, 2009
V1A E-MATL

Re: Leﬁder Technelogies, Inc. v, Facebook - C.A. No. 1:08-cv-00862-JJF-LPS
Dear Jeffrey,

Pursuant to Magistrate Judge Stark’s September 4, 2009 Order, Leader supplemenited its
Response to Fagcebook's Interrogatory 1 on:October 15, 2009, Leader has now provided two
extremely detailed claith charts — one citing to public information and one citing to Facebook’s
own documents and source code - detailing Leader’s infringementallegations. As a result,
Facebook no longer kas dny basis to claim that it does not understand Léadér’s infringement
theory. Accordingly, we expect Facebodk to intnediately withdraw.all objections to Leader’s
Interrogatorits atid Requssts for Production based on Facebook’s inability fo understand
Leader’s infringement theory, and fo supplement its Interrogatory Responses and production,
accordingly. We further rernind Facehook that while specific Interrogatories and Requests for
Production are identified herein, Facebonk has-a duty to respond completely to all of Leadei’s
Interrdgalories and produes all documents requested.

As an initia] matter, Facebook is now obligated to supplement all of ifs Responses to
Interrogatories which did not provide a compléte response-based Facebook’s alleged inability to
understand Leader’s infringeiénttheory. For example, Facebook refiised to provide a complete
response to.Ledder’s Interrogatories 1, 2, 3,4, 15, and 16, based on Facebook’s clajn that.
Leader’s Response to Facebook’s Interrogatory was niot sufficient for Fagebook to understand
Leader’s infringement position. In light of Leader’s:October 13, 2009 Supplemental Response to
Interrogatory 1, such an objection is disingenuous.

Facebook is further fequired to supplement its production with docurnents responsive to
Leader's Requests for Production that were withheld based on Facebook’s alleged inability 1o
understand Leader’s.infringenyent theory. This was never a valid & basis for refusing to produce
these documents, and with Leader’s supplementation of Iiterrogatory 1, Facebook has nofurther
éxcuse, Facebook stated that they would not prodice documents respensive to Leader’s
Requests for Production 4, 5, 6,7, 8,9, 10, 11, 12, 23,24, 25, 26, 27, 30, 31, 33, 34, 35, 36, 37,
38, 39, 40, 41, 42, 43, 54, 55, 56,37, 58, 39, 60, and 61 based onits lack of understanchng We
expect Facebook to- now preduce all documents responsive to these Reguests.



Case 1:08-cv-00862-LPS Document 139 Filed 10/28/09 Page 32 of 32 PagelD #: 1708

October 16, 2009
Page;:z__ ,

B ¢ urthermorc in accordance w1th Magxstrate Judge Stark 5 July28 2009 OIdcr, Leader -
teniews its dgmand that Facebook produce all documerits telated fo Facebook’s previous -
litigations. As stated before ‘theée dociumenits are hlghly reievant to at Jeast I eader’s Mllfuiness
case, and so adequatc rcason has becn a:t:culated for withholding them

, Pleasc venfy bv October 20, '?(309 that Facebook will comply with its discovery”
obiiganons by suppiemenﬁn,g ,pmductmn and IntErrogatory Rcsponses by October 30, '7009 as
requestcd Otherms&ﬁ we Wlll be fomed ta seck the Courf’s mtervennon in ﬂ'llS matter,

S_:mccgely,

Rowena Yeung



