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Division of Corporation Financ~

Re: Facebook, In~.
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Washington, DC 20549

Based on the facts presented, the Division wil not object ifFacebook, Inc. does
not comply with the registration requirements of Section 12(g) of the Securities Exchange
Act of 1934 (the "Exchange Act") with respect to restrcted stock units granted and to be
granted pursuant to the Company's 2005 Stock Plan in the maner and subject to the
terms and conditions set forth in your letter. This position will remain in effect until the
earlier of(!) the date that Facebook, Inc. otherwise becomes subject to Exchange Act
registration or reporting requirements with respect to any other class of its securities, or
(2) the date ofa Change of Control (as defined in your letter).

This position is based on the representations made to the DivisioJl in your letter.
Any different facts or conditions might require the Division to reach a different
conclusion. Furher, this response expresses the Division's position on enforcement
action only and does not express any legal conclusion on the question presented.

Sincerely,

~ r:(U~
Aie Kruskopf
Senior Special Counsel
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

October 14, 2008 _

Mail Stop 3010

Jeffrey R. Vetter
Fenwick & West LLP

Silcon Valley Center
801 California Street
Mountain View, California 94041

Re: Facebook Inc.

. Dear Mr. Vetter:

In regard to your letter of Oa:ober 13, 2008, our response thereto is

attched to the enclosed photocopy of your correspondence. By doing this, we

avoid having to recite or summarize the fact set fort in you.r I~tter.

.~'~
~ \/~~;~

Thomas J. Kim
Chief .Counsel & Åssoclate Director
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FENWICK & WEST UP

.-

slueDN VALLE aHlR 801 CAUfORNIA STREET MOUNTAIN VIEW. CA 94041

TEL 650.988.8500 FAX 650.938.5200 WW.FEHWlCK.COM

Section 12(h)

Securties Exchange Act of 1934
Octobe 13, 2008

Thomas Kim, Esq.
Offce of Chief Counl
Division of Corpration Finance

Unit~ States Securties and Exchage Commssion
100 r Strt, N.E.

Wasgtn;DC 20549

Re: Facbok, Inc.
Request for Exemtive Relief frm Regstron under Section 12(g) of the
Securties Exchange Act of 1934

Dea Mr. Kim:

On behaf of Facebook, Inc., a Delaware corporaon (the "Company', we hereby apply
for an exemption under Section 12(h) of the Secmities Exchange Act of 1934, as amended (the
"Exchange Ad', or request no-action reliet: frm the registron requiments of Section 12(g)
of the Exchage Act with resect to restcted stock unts CURSUs") that the Company has

grted and proposes to grt to emloyees, diretors and cer consultats of 
the Company

under its 2005 Stock Plan (the "Plt'1-

In connection with ths request, the Company has authorized us to make on its behalf the
factual representations herein.

I. Background

The Company provides a leain social netorkg web site on the Interet. The

Company's outstandig capita stock cönsists of Common Stock, Seres A Prfer Stock,

Seres B Prfered Stok, Seres C Prfer Stock and Seres D Prefer Stock. There ar

. curently fewer than 500 holders oreah of these clases of securties.

The Company also offers equity~based awards under the Plan to its employee, directors
and consultats for compenatory puroses. Ther ar th tyes of awards authrized for

issuance under the Plan, stock options (nonstatutory stock options and incetive stk options),

stock purhase rights and RSUs. The Company ha no other equity plans or progr other than

its 2005 Offcer' Stock Plan that is no longer being used. The Company has grante options to
purchae its Common Stock under the Plan an intends to comply with the aplicale

reqements set fort in paagraph (£)(1) of Rule 12h-l promulgated under the Exchange Act
with respet to its stock option grts.

~'
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More recently, the Company ha grted RSUs under the Plan to its employee for
compenatory purses (an may in the futue grt RSUs to ditors an cern consultats as

well). The Company curtly has fewer than 500 holder ofRSUs but anticipates that it could
in the futu have more tha 500 holder ofRSUs. It is our opinon that the RSUs consttue a
separte clas of equity securty frm the Company's Common Stock, Prfered Stock and stock
options.

AB of Decber 31, 2007, the Company had assets exceedg $ i 0 millon and anticipates
th it will continue to have asses exceeng $10 millon for the foresele futur.

The Company curently ha no class of securties registed, or reuired to be register

under Section 12 of the Exchage Act. The Company is not curently subject to the perodic
reprtng requirements of the Exchange Act. Ther is no curent tradig maket for any cla of

the Company's securties.

II. Summary of the Material Term of the RSUs

The Company's RSUs represent the right to reeive a specified number of shares of the
Company's Common Stock in the future if cern conditions ar met With 30 days of the
occurence of a Liquidity Event (defied below) or any subsequent vestig date, the vesed
porton of the RSUs will be settled insbs of the Company's Common Stok, cash, or a
combination, at the discetion of the Plan adnistrtor. The number of sha that would be

issued upon settlement followig the Liquidity Event is based on the holder's lengt of seice
with Company. 

i Recipients ofRSUs do not make any payments or provide any other

considertion to the Company, other th continued employment or provision of seices.
Additionally, unike a stock option, the RSUs do not reuire the payment of any consideration to .
the Company in order to receive.the Common Stock subject to the RSUs.

. Each curtly outsding RSU and each RSU tht the Company may grnt in the futue

(for so long as it is relyig on the relief requested herei) contains or will conta the following
material tem:

1. Restrictions on Recipients. RSUs will only be issued to employees and directors

of the Company and consultats pertted under Rule 701 
(c) of the Securties Act.

2. Restrctio1l on Tranfer. Puuant to the te of the RSU agreements executed

by the holders ofRSUs, RSUs grted under the Plan (and any interes therein, includg any
shares of the Company's Common Stock issable upon settement therf) canot be sold,

assigned, pledged hypothecated, tranfered or otherse disposed of by the persn to whom

i Typically, 25% of 
th sha subject to an RSU are issble on the Liquidity Event ifth holder of th

RSU ba bee in contiuous scrce to the Compy for one yea, with an additiona approxitely
2.083% of th sha subject to th RSU isable for each additional month of sece. IT the holde of
the RSU ha not prvided at leat one yea of contiuous serce as of the date of the Liqudity Event,
25% of the RSUs will vet on the fit aniversa of the date the reient commenced providing serce
to the Company.

- ;
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they ar grte The Plan pennts th RSUs may be grted in the futue with limited rights of
trferilty ("Permitted Translers')? The reipient ofaPemtt Trasfer canot

subseuently trfer the RSU or any shar of Common Stock issuable upn settlement of the
RSU prior to the settement theref. Ths restrction on the subseuent trfer has been

, included in the Plan or in the Notice of Restrcted Stock Unit Award that must be executed by

eah holder ofRSUs. .
The rections on trfer also include a prhibition on any short position. any'lut

equivalent positionu or any "call eqvalent position" by the RSU holder with respect to the RSU
itself as well as any shars issuale upon settement of the RSU pror to the settlement thereof
until the Company becomes subject to the rertg requiments of Section 13 or 15( d) of the
Exchge Act or is no longer relyig on the relief request. These retrctions have bee
included in the Plan or in the Notice of Restrcted Stok Unit Award that mus be executed by
eah holder ofRSUs.

3. No Issance until Liquidity Event. The shar.of Common Stok subject to the

RSU will not be issued to the RSU holder uness and until either of the following events occur:

(A) a Chage ofContr¡l of the Company, or (B) 180 days after the initial public offerg of the
Company's Common Stock (eah. a "Liquidty Event). Abset a Liquidity Event, the RSUs
expir upon the tenth anverar of the date of grt (the "Exiratn Datil).

The Pla provides that upon a Change of Control, the acquig entity would either
asume the RSU or substitute an equivalent awar, or the RSU would teinate if not so
asumed or substituted. An RSU is deeed to be asumed if the holder of the RSU is entitled to
recive the sae consideron as a holder of an equivalent number of shs of Common Stock.
If the consideration in the Chage of Contrl includes consideron tht is not solely common
stock of the acuirng entity, common stk of the acuirg entity havig a far market value
equa to the per share consideraon reeived by holder of Common Stoc may be issed instead
of such consideration tht is not solely common stock of the acg entity.

For examle, assumg the Company's stadad contiuous serce schedule desribed in
footnote 1, if at the time of a merger traction, a holder of i ,000 shes of Common Stock
2 Th limited cirumtances under which the awa could beome trferble ony inlude trer

~tted by Rule I 2h-l (f)(IXii) and (iv).
A "Chge of Control" is defied mide th Plan as (I) a sale of all or substatially aU oftl Compy's

asse or (2) any merger, consolidation or other busins combintion trsaon of th Compy with or
into another coration, entity or pern, oth th a trsation in which the holde of at lea a
majorty of the shaes of votig capitastok of the Comy outdi immedtely pror to such
traction cotiue to hold (either by suh sha reming outdig or by their being convered into

sh of voting capita stok of the suvig entity) a majorty of the tota voting power reented by
th sh of votig cata stock of the Company (or the suvig entity) outsdig immediately af

such trsaction; prvided however. tht none of th followig sha be consider a Chge of Contrl:
(a) a merger effect exclusively for the puie of chaging th domicile of the Company, (b) an equity
finacing in which th Compy is the suvig corption, or (c) a trction in wluch the
stockholders of th Company immiately prior to the trsaction own 50% or more of the voting power
of th survig corpration followig th trnstion.

26246190392.i I
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recives 100 shares of common stock of the acuig entity, the holder of 1,00 RSUs would be

entitled to receive up to 100 sh of common stock of the acuig entity, dependig upon the
lengt of contiuous sece as follows4:

Lengt or Service Prior Numbr of Shares of Number of Shares of
to Acquirg Entity Issuable Acquiring Entity

Liquidity Event Upon Liquidity Event Issuable After Liquidity
Event (Asumlg

Continuons Servce)

Two year SO shes 2.08 sharmonth for 24
months

Eightee month 37.5 shaes 2.08 sharesmonth for 30
month

Six months o shar 2S shar six months afer
Liquidity Event

.

2.08 sharesmonth for 36
months

4. No Rights as Stockolders. Holder ofRSUs have no votig, dividend,

liquidation or other rights of stockholder and will not be reflected as stokholder in the
Company's rerds until shaes of Common Stock ar issed puruat to the RSUs.

5. No Forfeiture upon Terirution of Employment. Holder whose employment or

other serce with the Company tenninates retan tbei RSUs. With 30 days of the occurce
of a Liquidity Event, the RSUs will be seled and a number of shar of Common Stock wil be
issed based on the holder's lengt of contiuous servce to the Company. For holder whose
employment or other serce with the Company teres prior to the Liquidity Event, the
Common Stock will be issued, regaress of the duion of tie betwee the termtion of

employment or serce and the ocurence of the Liquidity Event, so long as the Liquidity Event
occur prior to the Expirtion Date an in most cas, so long as the specified perod of
contiuous serce have been met prior to temation of employment or sece. Upon such
teration of employment or serce, however, the number of shar of Common Stock to be

delivered to such persons puruat to the RSUs would cease to incree.

For example, asuming the Company's stada contiuous serce schedule desribed in

footnote i, a holder ofRSUs represtig the right to reeive i ,000 shar or Common Stok

4 See pargrph 5 for an ilustron of 
the trtment ofRSU holder who ar faner emloyees of the

Company at th tie of the Change of Cotrol.

26246S00Sll9092.11
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would have the right to reve the followig number of shas of Common Stok up either
ty of Liquidity Event ¡fhe or she ha tenated emloyment prior to the Liquidity Event:

Lengt or Servce Pror Number of Share Issuable Number of Shares of
to to Former Employee Upon Acquirg Entity

Termiation IPO Liquidity Event Issnable to Former
Employee in Change or

Control Ilustrated

Abve

Two ye 500 sh SO shas

Eighteen month 375 sh 37.5 shar

Six months o shaes o shar

6. Provision of Informtion. The Company will agr in the relevant grt

agrement to provide holders ofRSUs the inonntion and at the same frequency speified under
Rule 12h-1 (f)(1 )(vi) of the Exchage Act.

7. No Trading Marke. Ther is no trg maket or other method tht would alow

RSU holders to receive any considetion or compention for their RSUs prior to a Liquidity
Event.

m. Discussion

A. Exchange Act Reistrtion Reuirements

As a genera rule, Secon 12(g) and Rule 12g-1 of the Exchage Act reui ever issuer
meeting the jursdctiona requients of the Exchage Act that has tota asset of more th
$10 millon an a class of equity securty held of rerd by 500 or more pen; to register th
clas of equity seurty under the Exchange Act. Section 3(a)(1 i) of the Exchange Act defies

"equity securty. as "any stk or silar securty.. .or any secty converible, with or without

consideron, into such a secty." Accordingly, we believe the RSUs would be deed to be
an equity secty for purses of Section 12(g), and, absent the relief reuested herein, the
Company would become subject to the registon and reortg requiments of the Exchange
Act at such tie as it ha 500 or more holder of record ofRSUs.

Secon 12(g) was added to the Exchage Act by Secon 3(c) of the Secties Acts
Amendments of 1964, Pub. L. 88-47; 78 Stat. S65 (the "1964 Amendmentsj. The purpose of
the 1964 Amendmen ha been express in varous ways:

26246SOOI 90392. I I
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(a) The preble to the legslaton staes tht its purose was Uto extend disclosu
requireents to the is of additional publicly tred securties."

(b) A rert of the House Committee on Intertate and Foregn Commere acompanyig
H.R. 6793, the verion of the bil intrduced in the Hous of Repreentatives, states tht

"Section 3( c) of the bil would... provide for registtion of seurties tred in the over-

the-counter maret and for diclosur by issuer therf comparle to the registrtion

and disclosur reuire in connection with lited securties." B.R. 6793, U.S. Code

Congo and Admin. News, 88th Congo 2d Sess., at pages 3027.3028.

( c) A releae of the Securties and Exchae Commssion, citin a rert on its stdy that
made the legislatve recommendations on the basis of which the 1964 Amendments were
encted, describes the scpe of the registon and reprtg provisions of Exchage Act
as extending "to all issuers preed to be the subject of active investor intert in the
over.the-unter market" Exchage Act Release No. 18189, October 20, i 98 I (citig
Report of the Special Study of Securties Markets of the Commssion, House Commttee
on Interstate and Foreign Commerce, H.R. Doc. No. 95, pt. 3, 8Sih Congo 1st Ses. (1963)
at pages 60-62).

i

I

I

i

(d) A later release of the Common stes that the numerical tholds contaed in
Section 12(g) wer selected becaus it was believed "that issuer in these categories had
suffciently active trng marets and public interet and consquently wer in need of
mandatory disclosur to en the protection of invesors." Exchage Act Release No.
23407, July 8, 1986. .

All of the abve strongly sugges th it was not the intent of Congrss to requir Exchange Act

registon of the RSUs bece they are neither "securties traded in the over-the-unter
maket' nor subject to any active investor interest, as they are not trferable.

Additionally, we note tht in SEC Releae No. 34-56887 (Dec. 7,2007) (the "Rule 12/i-l
Release"), in notig the appronatenes of exemptig emloyee stok options from the
registation reuiements of Section 12(g), the Sta suggesed that securties issued in
connection with employee beefit plan do not requie the sae level of reguation as securties
tred in public marets:

''We believe that the chartestics of many employee beneft plans, which ar by
their own tem lited to employees, not available to the gener public, and subject

to trfer resctons, obviate the nee for applicabilty of all the rules and

regulaons aimed at public trg maiets." Rule 12h-l Release, note 24 (emphas

added).

B. Authority to Grant Rellef

Section 12(h) of the Exchange Act allows the Sta to exempt an isuer from the
registron reuiements of Section 12(g) ifit fids, "by ren of the numbe of public

26246/-'903924.11



.'

Offce of Chief Counel
Octobe 13,2008

Page 7

investors, amount of trng inter in the securties, the natu and extent of the activities of the
isser, income or asset of the isser or otherwe, that such action is not inconsistent with the
public interest or the protection of invesors."

c. Appropriateness of Ei:emptlon or Oter Relief

We believe tht it would be apropnate for the Sta to grt the Company an exemption
or no-action relief frm the registtion reuients of Section 12(g) for the RSUs becse suh
exemption or relief would be consistent with the stdards arculated in Secion 12(h) and
retly-enated Rule 12h-1. We believe tht neither the public interest nor the protetion of
investors wi be fuered by requig the Company to mee the registtion reuients of the

Exchane Act if it wer to have over 500 holder ofRSUs.

1. Number of PubUc IDvestors

The fi factor specified in Section 12(h) is the number of public investors in the issuer.

Becuse the Company grants RSUs under the Plan without cah or other tagible considertion,
the Sta should not consider the holder ofRSUs to be invesor in the Company. Moreover,
other th the limited cirumstces describe in pargrh ll2. above, the RSs caot be sold,
assigned, trferred pledged, hypthecated, or otherse dispsed of. Furer, any such limted
penitted trfer is conditioned upon the tranferee ageeg in wrting to be bound by all

applicable trfer restrctions desbed abve. Therefore, it would not be possble for RSUs to

be held by public invesors. Furer, the shaes of Common Stock tht ar subject to the RSUs
cannot be tred in the public maret until 180 days afr the occurce of an initial public
offerg.

2. Tradig IIterest

The second factor specified in Section 12(h) is the level oftmg interest in a

company's equity securties. Ther is no trng intert in the RSUs, and the Plan has bee

stctu to preclude any trg ofRSUs or any intet ther frm developing. As discussed

above, the RSUs (or any intert therin) caot be sold, asgned, trfer, pledged,

hypthecated or otherse dispsed of by the pern to whom they are grted, other than
potentially by will or the laws of descent and distrbution and puruant to quafied domestic
relatons order as noted above. In the event such a permitted trsfer was 'to occur, any such

trer RSU and the trferee would contiue to be subject to the sae ter and

conditions. As a reult, ther is no opprtty for any trng to tae place or any trng
intert in the RSUs to develop.

3. Nature of Issuer

The last factor spifically set fort in Section 12(h) is th nat and extent of the
acivities of the issuer and the income or asts of the issuer. While the asset and inome of the

262CSlI90924.11
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Company ar not inbstatial it is a private company. Morever, the fact that the Company's

busines is lae with a large numbe of employees should not be disqualfyng. See, for

example, Kinlc's, Inc. (Nov. 30, 1999) and StarbucKs Corporation (Ap. 2,1992).

D. Information Provided

1. Information Provided to RSU Holders

The Company believes tht the underlyig reasns for the inormtional requireents se

fort in reently-ented Rule 12h-l(f) equaly aply in the cae of the RSUs. As noted in the
Rule 12h-l Releae:

"the tye and amount of disclosur neeed in a compenory seties
trtion differs frm tht neeed in a caita-rasing trction. In a bona fide

compenry argement, the issuer is concered priarly with compensag the
employeeinvestor rather th maimig its procee frm the sale. Because the

compented individual ha some busines relatioiip, peaps extending over a
long perod of time, with the securties issuer, that persn will have acuired some.
and in many cas, a substtial amount of knwledge about the enternse. The
amount and tye of disclosure reuired for th pern is not the sae as for the

typical investor with no parcula connection with the isser."

As previously stated the Company intends to provide holder ofRSUs the same ty of
inonnation (and at the same frequency) requi to be provided to holders of stok options
uner Rule 12h-I(f)(1)(vi). The Company intends to matan on its corporate intret site tht

is accesible by all holder ofRSUs while they are prviding serces to the Company the .
inonnation reui under Rule 12h-l (and therfore Rule 701 (e)). In the cae offonner
employees or consultants holding RSUs, simlar to the note to pargrph (f)(1)(vi) of Rule 12h-l,
the Company would provide ths infonnation, provided the recipient agreed to mainta the
confidentiality of the infonnation.

We believe the Company's proposed metod of providing informaton' to RSU holder
would result in RSU holder receivig at least the same amowit of inomiation as holder of
stock options exemt frm Section 12(g).

262SOl 903924.11
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1. Information Provided at the Time or a Liquidity Event

If a Liquidity Event occur as a result of an intial public offerg of the Company's
Common Stock, the Company will have been subject to the reportg reuients of the
Exchage Act for si month. The decision to effect an intial public offerig would be made by
the Boar of Diecors of th Company and its contrlling stockholders. Therefore, holder of
RSUs would not be makg any sort of investment decision with ret to the intial public
offerng-related Liquidity Event. Additionaly, the Company would intend to file a registrtion
Stateent on Form S-8 to registe the shas of Common Stock issble in connection with the
settement ofRSUs that ves upn the intial public offerig-relate Liquidity Event prior to
the issuace of the Common Stock puruat to such RSUs.

A Liquidity Event ocurg as a result of a Chage of Contrl of the Company would be
detennned by the cotrollng stockholder of the Company, not holder of RSUs or stock
options. Acconigly. holders ofRSUs would not be makg an invesent decison at the tie

of the Chage of Control. Geerally, holders of Company Common Stock would be entitled to
receive either cah consideron in the merger or equity or other securties of the acuig
entity. If the consderon consisted of seurties of the acuir, the Company would need to
evaluae the nee to register the traction under the Securties Act as well as the nee to

regite the class of securties to be issed under the Exchange Act, or seek an available

exemption. Absent an exemption, the registrtion of the trction and the registron of the
class of securties issu in the traction, would give the former holder ofRSUs the benefit of

ongoing dislosure.

E. Conclusion

Because of the absence of public investors and tring interest in the RSUs, and the
absence of any payment for deliver of shar of Common Stoc. we believe tht there is no
nee for the disclosue of the inormon reuied by the Exchange Act and neither the public
interest no prtecton of invesrs would be fuere by reuig the Company to regier the
RSUs under the Exchage Act. Under the stada arculated in Section 12(h) of the Exchage
Act an reently-ente Rule 12h-l(f) with ret to stock options, we believe the Company

mee the conditions necessa to reeive relief from registerg the RSUs under Section 12(g) of
the Exchage Act.

We respectfy reuest that the Sta issue an exemtive order puruat to Section
12(h) of the Exchage Act, or otherse tae a no-action position, relieving the Company frm
regterg under Secon 12(g) orthe Exchage Act the RSUs it ha issued and will issue under
the Pla. We fuer reques th ths ord or grt of no-acon relief reain in effec unti the
ealier of (1) such tie as the Company bemes a public reortg company under the

Exchae Act, is reuied to register under the Exchage Act with res to any other cla of

its securties other th the RSUs, or (2) the occurce of a Chge of Contrl of the Company.

26246SO90392.lt
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As noted abve, th relief reuested is limited to RSUs grted uner the Plan, and does
not include: the Company generly; shas of the Company's Common Stok or Prefer

Stock; stock options or stock purchase rights that may be awarded under the Plan; stock options
awaded under the 2005 Offcers' Stock Plan or the 200S Offcer' Stock Plan; any shar of

Common Stok that may be issued upon settlement of the RSUs; non--ash considertion that
may be issued with respt RSUs in connection with any Change of Contrl; or any other equity .
plan of the Company that may be ented in the futue. Furenore, for so long as the relief
requeed is in effect, the;Company underes that it will not amend any materal ter of the
Plan as it relate to the RSUs.

If for any reason you do not concur with our conclusions, we would apeciate the
opportty to confer with members of the Staffby telephone prior to any wrtten reons to
ths letter.

Sincerly,

.1

cc: Gordon K. Davidson, Esq.
Theoore G. Wang, Es.

END
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