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In the 

Supreme Court of Ohio 
 
 
STATE OF OHIO ex rel. Michael T. 
McKibben, an Ohio Citizen 

Relator,  

vs. 

OHIO ETHICS COMMISSION,  
MICHAEL V. DRAKE,  
Ohio Public Servants, 

Respondents. 
 
 

   
 
Case No. 2015-1472 
 
Original Action in Mandamus 
 
 

 
SECOND AMENDED COMPLAINT FOR WRIT OF MANDAMUS 

 

 
 Pursuant to Section 2(B)(1)(b), Article IV of the Ohio Constitution; Ohio Revised 

Codes 2731.02, 2731.04, 102.02, 149.43; Ohio Rules of Civil Procedure 12(B)(1), 

12(B)(2), 12(B)(6); and Supreme Court Practice Rule 12.04(A)(1); Relator moves the 

Court to grant this requested Writ of Mandamus against Respondents for the reasons fully 

set forth herein. 
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SECOND AMENDED COMPLAINT  
FOR WRIT OF MANDAMUS 

 
Introduction 

Ohio Public Servant Michael V. Drake, MD (“Drake” or “Michael Drake”) did 

not disclose his mutual funds and related financial information in his Ohio Ethics 

Commission (“OEC” or “Commission”) OEC-2013 Financial Disclosure (“OEC-2013 

Disclosure,” “Financial Disclosure” or “Disclosure”). Despite this failure, three public 

offices each claim that they are not the appropriate agency to order Drake to file a proper 

disclosure.  

Rather, each office claims that Relator has somehow failed to thread the 

regulatory needle of “mandamus.” Despite the obscure name, mandamus is a clear 

concept—order a public servant do his duty. Relator has indeed pursued all the 

avenues recommended by the very offices who now claim that Relator has not. 

So far, lost in a blizzard of legalese, is the fact that the current Ohio State 

University president, Michael Drake, has an affirmative duty to provide a complete 

financial disclosure. The principle here is transparency. The Ohio Assembly did not intend 

Chapter 102—Ohio Ethics Law to devolve into a game of bureaucratic hide and seek. The 

law was intended to promote openness from public officials, not force the public to waste 

valuable time, energy and treasure chipping away at bureaucratic ice blocks.  

Relator simply asks for full disclosure. Unconscionably, on Nov. 7, 2015, Ohio 

State just gave Drake a $200,000 raise in the midst of his evident obfuscation here.1 

Something appears to be amiss. Ohio citizens have a right to rely on their public servants 

                                                 
1 Edwards, M. (Nov. 7, 2015). Ohio State trustees reward Drake with raise, $200,000 bonus.  
The Columbus Dispatch. 



 

  -2- 

to protect the public’s interests, and not merely shield their recalcitrant fellow officers 

from accountability by interminable motion practice.  

On Sep. 29, 2014, Michael V. Drake, incoming president of The Ohio State 

University, submitted an OEC-2013 Disclosure. The disclosure contains numerous 

troubling facts and omissions that could result in contingent liabilities that should be 

available to the Ohio public for scrutiny. 

For example, Drake disclosed a relationship with James V. Mazzo. Just four days 

before Drake’s OEC-2013 Disclosure, Mazzo was indicted on 13 counts of insider 

trading in a medical company. Mazzo was a U.C. Irvine trustee. Given Drake’s promises 

to bring new business to the Ohio State Medical School, disclosure of Mazzo’s financial 

improprieties is certainly relevant. Drake also disclosed a relationship with Hazem 

Chehabi, MD. Chehabi was another U.C. Irvine trustee who donated $1 million to U.C. 

Irvine while Drake was chancellor. Chehabi is a close associate of Syrian mass-murderer 

Bashir Al-Assad. Drake’s defense of the Chehabi donation and relationship raises the 

specter of more financial improprieties. 

 As a further example, Drake disclosed a relationship with venture capitalist 

Charles D. Martin. Martin has a plethora of insider relationships with companies close 

to Ohio State and Ohio State trustee president, Jeffrey Wadsworth, and his company, 

Battelle Memorial Institute. The specter of financial improprieties looms large with the 

Martin relationship and deserve serious scrutiny by the Ohio public.2 

                                                 
2 See First Amended Complaint for Writ of Mandamus, pp. 22-29. 
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Drake also failed to disclose contingent liabilities in a University of California 

Irvine fertility clinic scandal and cover-up in which eggs and embryos from over 300 

victims were sold to third parties and likely resulted in live births. 

Michael Drake also failed to disclose his mutual fund holdings. Instead, he 

merely disclosed his broker/investment advisor, Bank of the West. Equally troubling, the 

Commission just submitted a different version of Drake’s disclosure containing 

redactions that were not contained in the version provided previously to Relator.3 

Given the sheer number of improprieties here, where there is smoke, fire is likely. 

According to the Ohio Attorney General (“Attorney General”), the Commission is 

the exclusive manager of some 11,000 financial disclosures submitted annually by 

current and prospective Ohio public servants.4  

Relator asked the Commission to provide the missing information. The Commission 

recommended that Relator file a complaint to the Commission, which Relator did on 

October 20, 2014.5 

After considerable time and follow up, the Commission told Relator that Michael 

Drake did not provide the mutual fund information requested—even though the 

Commission instructions clearly require that detail.6  

On Jun. 8, 2015, the Commission recommended that Relator file complaints with 

the Attorney General and the Auditor of State. Exhibit D. 

                                                 
3 See Table 1. 
4 Respondent Ohio Ethics Commission’s Motion to Dismiss Relator’s First Amended Complaint for Writ 
of Mandamus and Memorandum of Support (“OEC Motion”), pp. 7, 8. 
5 Complaint, (V). Specific Allegations, (I) Michael V. Drake, Financial, Attachment, Ohio Ethics 
Commission; See Ex. R, First Amended Complaint for Writ of Mandamus. 
6 OEC Opinion No. 2011-01, p. 6. 
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 Following the Commission’s recommendation, Relator sent complaints to the 

Attorney General and Auditor of State.  

 On Jun. 26, 2015, the Attorney General referred the matter to the Education 

Section of his office who did not follow up. Exhibit E.  

 On Aug. 28, 2015, the Auditor of State responded and included mandamus as a 

remedy. Exhibit F, ¶2 (“may file a mandamus lawsuit”). 

Since Relator was not familiar with mandamus, he consulted the Attorney 

General’s office for guidance. The Attorney General states: 

“These cases may be filed in the Franklin County Court of 
Common Pleas, or the Franklin County Court of Appeals, or 
directly with the Ohio Supreme Court.”7 

Michael Drake occupies a public office and has an affirmative duty to follow 

Ohio law, irrespective of whether or not the Ethics Commission, Attorney General or 

State Auditor force him to or not.  

When an Ohio citizen makes a good faith effort to contact the appropriate agency 

regarding an ethics request, and when he follows their instructions, then those agencies 

have an affirmative duty to get the request to the right place, without bogging down the 

process in legalese. That is not the purpose or spirit of the Ohio Sunshine Laws. 

Relator asked three different agencies for assistance before filing this Petition: 

(1) Ohio Ethics Commission, (2) Ohio Attorney General, and (3) Ohio Auditor of State. 

Therefore, Relator’s pursuit of “lower remedies” first is obvious. 

                                                 
7 Mandamus Actions (Accessed Nov. 08, 2015). Ohio Attorney General [Agency website]. 
http://www.ohioattorneygeneral.gov/About-AG/Service-Divisions/Workers-Compensation/Mandamus-
Actions.  
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The opening sentence of the Attorney General’s Ohio Sunshine Laws 2015 

states:8 

“My number one priority as Attorney General is to  
protect Ohio families.” 

 
The Attorney General quotes Founder John Adams: 

“Liberty cannot be preserved without a general knowledge among 
the people, who have a right and a desire to know; but besides this, 
they have a right, an indisputable, divine right to that most dreaded 
and envied kind of knowledge, I mean of the character and conduct 
of their rulers.” (Emphasis added). 

According to John Adams, and confirmed by the Attorney General, Ohio citizens 

have a divine right to know the character of Michael Drake as president of The Ohio 

State University. This overarching founding principle should not be lost in a blizzard of 

bureaucratic legalese that appears to be obscuring the intent of the Ohio Assembly.  

Indeed, no Ohio citizen can survive a phalanx of attorneys on the public’s payroll 

who are intent on burying simple requests in mountains of red tape. This is especially true 

with financial disclosures where the public has a vital interest in assessing actual and 

potential conflicts of interest. 

                                                 
8 Ohio Sunshine Laws 2015. Mike DeWine, Ohio Attorney General. Ohio Auditor of State. Accessed Nov. 
09, 2015, pp. ii, iv. https://ohioauditor.gov/publications/15SunshineManual.pdf. 
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SECOND AMENDED COMPLAINT 

1. Relator hereby amends the First Amended Complaint as a matter of right. 

See State ex rel. Hanson v. Guernsey Cty. Bd. of   Commrs. (1992), 1992-Ohio-73, Ohio 

St.3d (Relator is entitled under Civ.R. 15(A) to amend his complaint because a motion to 

dismiss is not a responsive pleading; also, Mandamus - Civ.R. 12(B)(6) motion to dismiss 

improperly used by court when court uses the motion to summarily review the merits of 

relator's claim and to prematurely dispose of the case.). 

2. Relator respectfully asks this Court to order Michael Drake to provide a 

proper OEC-2013 financial disclosure, as is his duty as an Ohio public servant. 

3. In the Commission’s Motion to Dismiss, Respondent included a copy of 

the Drake OEC-2013 disclosure ostensibly supplied to Relator. However, this copy of the 

key evidence is not the document supplied to Relator, as shown below. 

4. On Oct. 6, 2014, Relator received the file named “Drake Michael – 

2013.pdf” from Eric Bruce, Ohio Ethics Commission Customer Service Representative, 

Eric.Bruce@ethics.state.oh.us. Exhibit A. 

5. On Oct. 27, 2015, the Ohio Ethics Commission presented Michael Drake’s 

OEC-2013 Financial Disclosure as Exhibit A. Exhibit B. 

6. The original Commission response, provided to Relator over a year ago, did 

not contain any redactions, redaction markings or explanations for redaction markings. 

Exh. A. 

7. However, the new Drake OEC-2013 Disclosure submitted by the 

Commission contains redactions that were not included in the original production to 

Relator a year ago, and as importantly, the new redactions do not explain the reason for 
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the redactions pursuant to this Court’s requirement. Exh. B; See also Mahajan, sub 

(“burden to establish the applicability of an exception”). For example, see Table 1 below. 

 

Michael V. Drake OEC-2013 Financial Disclosure: 
(a) Oct. 06, 2014  
 
Provided to Relator 
by the Ohio Ethics 
Commission 
 
See Exhibit A. 

 

. . . a year later 

(b) Oct. 27, 2015 
 
Submitted as Exhibit 
A by Respondent  
Ohio Ethics 
Commission. 
 
See Exhibit B. 

 
 

Table 1: Two versions of the Michael V. Drake OEC-2014 Financial Disclosure: (a) October 6, 2014 version 
provide by the Ohio Ethics Commission to Relator, (b) Oct. 27, 2015 version submitted by the Commission. See 
Exhs. A, B. 
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8. This conflicting evidence between the Oct. 06, 2014 and the Oct. 27, 2015 

Michael V. Drake OEC-2013 Disclosures submitted by the Commission should prevent 

any further motions to dismiss by Respondents. Such motions cannot be granted when such 

key evidence from the Commission is rendered ambiguous by the agency’s own hand. See 

Tables 1(a) and (b). 

9. It is well settled law that “when a party files a motion to dismiss for failure 

to state a claim, all the factual allegations of the complaint must be taken as true and all 

reasonable inferences must be drawn in favor of the nonmoving party.” Byrd v. Faber 

(1991), 57 Ohio St.3d 56, 60, 565 N.E.2d 584, citing Mitchell v. Lawson Milk (1988), 30 

Ohio St.3d 190, 192, 532 N.E.2d 753; cited in Allstate Ins. Co. v. Electrolux Home 

Prods., Inc., 2012-Ohio-90. 

10. Michael T. McKibben (“McKibben” or “Michael McKibben”) is a citizen 

of the State of Ohio and a resident of Franklin County, Ohio.  

11. Michael V. Drake, upon information and belief, is a citizen of the State of 

Ohio and a resident of Franklin County, Ohio.  

12. The Ohio Ethics Commission was established as part of the Ohio Ethics 

Law in 1973. The Commission has jurisdiction over Ohio's Executive Branch that is for 

all public officials and employees at the state and local levels of government, except 

legislators, judges, and their staffs. 

13. On October 10, 2014, Relator received a copy of Michael Drake’s OEC-

2013 Financial Disclosure. Exhibit A. 
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14. Drake disclosed “Bank of the West Investment / Mutual Funds,” “Bank of 

the West Mutual Fund/Investment Account” and “Bank of the West IRA” as sources of 

income and investments. See Table 2(a) below. 

15. Drake introduced ambiguity by disclosing “Mutual Funds” (plural) in Sec. 

1 and “Mutual Fund” (singular) in Sec. 8 without explaining the obvious contradiction. 

This ambiguity, too, should disqualify further motions to dismiss. Id. 

16. Rather than disclose his mutual fund holdings as instructed by OEC Advisory 

Opinion No. 2011-01, Michael Drake disclosed “Bank of the West” as his mutual fund 

broker/investment adviser, and where he is/was a director. Exhs. A, B, pp. 4, 8. 

(a) What Michael V. Drake disclosed. 
 
OEC-2013, Sec. 1:  
 
“Bank of the West 
Investment / Mutual 
Funds” 
 
See Exhs. A, B, pp. 4 

 
 
OEC-2013, Sec. 8: 
 
“Bank of the West 
Mutual 
Fund/Investment 
Account”  
 
See Exhs. A, B, pp. 5. 
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(b) What Michael V. Drake was instructed to disclose. 
OEC-2013, Sec. 8 
instructions  
OEC-2013, Sec. 8 
instructions 

 

(c) What Michael V. Drake failed to disclose. 
OEC Opinion No. 
2011-01, p. 4: 
 
"A filer is required 
to disclose 
investments he or 
she makes and 
those made by any 
other person for 
the filer's use and 
benefit  
 
. . . filer is required 
to disclose the 
qualifing business 
that manages the 
investment account 
and the individual 
stocks, bonds, 
mutual funds, and 
other investments 
that are held in his or 
her brokerage 
account" (emphases 
in original).” 

 
 

Table 2: Discrepancies between what Michael V. Drake disclosed and what he was instructed to disclose in OEC-2013. 

17. While Bank of the West per se does not have a mutual fund, they have a 

wholly-owned subsidiary, BancWest Investment Services, whose website states:  



 

  -11- 

“BancWest Investment Services is a wholly owned [sic] subsidiary 
of Bank of the West and a part of the Wealth Management Group. 
BancWest Corporation is the holding company for Bank of the 
West. BancWest Corporation is a wholly owned subsidiary of BNP 
Parabas.” Exh. C, p. 7. 

 
18. Bank of the West’s BancWest Investment Services website provides:  

“[c]onvenient access to online tools to help you make informed 
decisions . . .[to] [i]dentify the right funds for your portfolio” and 
“[s]elect fund by asset class to meet your investment objectives” 
and “[r]eview our current list of fund families.” Exh. C, p. 2. 

19. Bank of the West’s BancWest Investment Services website states:  

“We have an extensive list of no-load mutual funds from a variety 
of fund families.” Id. 
 

20. Bank of the West’s BancWest Investment Services website lists 112 

“Mutual Fund Families” from which customers can manage as a “Self-Directed 

Investor” and/or “Advisor-Assisted Investor.” Exh. C, pp. 4, 8.   

21. Bank of the West’s BancWest Investment Services website emphasizes:  

“Whether you like to do your own online investing or prefer the 
guidance of an experienced professional, BancWest Investment 
Services offers a wide range of options to help you achieve your 
financial goals.” Exh. C, p. 8. 
 

22. Bank of the West’s BancWest Investment Services investors can 

“[e]xecute your own trades.” Id. 

23. A mutual fund broker or investment adviser is a third party middleman 

and is distinct from the mutual fund being managed. According to the Investment 

Advisor Act of 1940.9 

24. Michael Drake has not disclosed his mutual fund holdings pursuant to his 

affirmative duty under O.R.C. Chapter 102. 

                                                 
9 Investment Advisor Act of 1940, § 202, p. 3. https://www.sec.gov/about/laws/iaa40.pdf.  
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25. Neither has Michael Drake differentiated between self-directed and 

advisor-assisted holdings.  

26. Michael Drake at least has a duty to disclose self-directed holdings since 

he is not merely an arms-length investor, but rather actively participates and has an 

interest in the stock he selects within those mutual funds. 

27. In summary, Michael Drake failed to: (1) disclose his mutual fund holdings, 

(2) distinguish his Self-Directed mutual funds, and (3) disclose the stock portfolios in his 

Self-Directed mutual funds where he has a direct interest in the stocks he selects. It is 

insufficient for a filer to merely disclose the names of Self-Directed mutual funds since the 

investor’s interest in the stock companies selected in funds is direct and not arm’s length.  

Law and Argument 

28. O.R.C. 102.02, the Ohio Ethics Law, establishes a standard of conduct for 

all public officers and employees within the State and prohibits them from using their 

official positions to benefit their private interests or the interests of others with whom 

they hold certain business or personal relationships.  

29. O.R.C. 102.02(A)(2)(b)(i) clearly states:  

“(2) The disclosure statement shall include all of the following: 
. . .  

(i) . . . identification of every source of income” (Emphasis added.) 

The statute does not exempt the mutual funds.  

30. OEC Advisory Opinion No. 2011-01 (“Advisory”), p. 3 states: 

“filer . . . must disclose the mutual fund on his or her financial 
disclosure statement.” 
 
“Stocks, bonds, mutual funds, and other investments can be 
purchased individually or through other investment vehicles such 
as brokerage or managed accounts and trusts. Even though the 
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investments within these accounts are managed by a company or 
advisor, the account holder has a financial interest in the 
investments.” (Emphases added). 
 

31. OEC Advisory Opinion No. 2011-01, p. 3, 4 states: 

“[A] person who invests in a mutual fund owns shares of the 
mutual fund, and does not have a direct ownership interest in the 
holding within the fund, the filer is not required to disclose the 
holding within the fund as investments.” 

“A filer is required to disclose investments he or she makes and 
those made by any other person for the filer's use and benefit.”  
 
“. . . filer is required to disclose the qualifing business that manages 
the investment account and the individual stocks, bonds, mutual 
funds, and other investments that are held in his or her brokerage 
account" (emphases in original).” 

 
32. At best, the Advisory only exempts advisor-assisted investors in which the 

filer “does not have a direct ownership interest in the holding within the fund.” Supra. 

However, the Advisory does not exempt self-directed investors since the investor then 

has a direct ownership interest in particular portfolio stocks selected by the investor in 

their mutual funds.  

33. This Court has emphasized many times that “[w]e construe the Public 

Records Act liberally in favor of broad access and resolve any doubt in favor of 

disclosure of public records.” State ex rel. Rocker v. Guernsey Cty. Sheriff’s Office, 126 

Ohio St.3d 224, 2010-Ohio-3288, 932 N.E.2d 327, ¶ 6. 

34. Michael Drake occupies a public office. The requested records generally 

constitute records for purposes of R.C. 149.43 insofar as they “’document the 

organization, functions, policies, decisions, procedures, operations, or other activities of 

the office.’ R.C. 149.011(G).” State ex rel. Mahajan v. State Med. Bd. of Ohio,  

127 Ohio St.3d 497 (2010); 2010-Ohio-5995, ¶¶ 22, 23. 
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35. Redacted and exempted records claims, as just submitted by the 

Commission, “are strictly construed against the public-records custodian, and the 

custodian has the burden to establish the applicability of an exception.”  State ex rel. 

Cincinnati Enquirer v. Jones-Kelley, 118 Ohio St.3d 81, 2008-Ohio-1770, 886 N.E.2d 

206, paragraph two of the syllabus; cited in Mahajan, ¶24. 

36. Detailed self-directed investment notwithstanding, Drake is nonetheless 

required to disclose his mutual fund holdings. 

37. This Court stated in  Ohio State University v. Kinkaid, 48 Ohio St. 3d 78, 

80 (1990): 

“[T]he object of interpreting a statute is to ascertain and give effect to the intent 
of the General Assembly.” 

 
38. This Court stated in City of Mentor v. Giordano, 9 Ohio St. 2d 140, 144 

(1967) that ethics statutes: 

"[M]ust be construed in light of the mischief they are designed to combat."  
 

 
REQUEST FOR RELIEF 
 
 WHEREFORE, Relator respectfully requests that this Court order Michael V. 

Drake to provide a fully compliant OEC-2013 that includes full and complete disclosure 

of his mutual funds and other actual and potential conflicts of interest as required by Ohio 

law. 

WHEREFORE, Relator requests all fees, costs, expenses and any other remedies 

that this Court deems fair and just in preparing this petition. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on Nov. 10, 2015, the attached SECOND AMENDED 
COMPLAINT FOR WRIT OF MANDAMUS to Respondents Michael V. Drake and 
Ohio Ethics Commission via counsels Michael J. Hendershot and Hillary R. Damaser via 
regular U.S. mail and email to Michael.Hendershot@ohioattorneygeneral.gov and 
Hilary.Damaser@ohioattornegenera.gov. 
 
 
 
 
 _____________________________ 
 Michael T. McKibben, Relator, Pro Se 
 

 

/S/ Michael T. McKibben 



 

  

Exhibit A 
 

Michael V. Drake, Form No. OEC-2013, Financial Disclosure Statement, submitted to 
the Ohio Ethics Commission, September 29, 2014. 

 
As provided to Michael T. McKibben on Oct. 06, 2014. 
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Exhibit B 
 

Michael V. Drake, Form No. OEC-2013, Financial Disclosure Statement, submitted to 
the Ohio Ethics Commission, September 29, 2014. 

 
As provided by the Ohio Ethics Commission to Relator on Oct. 26, 2015 in  

Respondent Ohio Ethics Commission’s Motion to Dismiss Relator’s First Amended 
Complaint for Writ of Mandamus and Memorandum of Support, Exhibit A. 

 
Only Oct. 26, 2015 cover letter from Stacy Hysell and Exhibit A included here.  
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Michael T. McKibben

From: Stacey Hysell <Stacey.Hysell@ohioattorneygeneral.gov>
Sent: Monday, 26 October, 2015 4:17 PM
To: Michael J. Hendershot; mmckibben@leader.com
Cc: Hilary R. Damaser; Richard M. Jones
Subject: Corrected Motion to Dismiss
Attachments: OEC_s Corrected Motion to Dismiss.pdf

Attached please find OEC’s corrected Motion to Dismiss, which adds Exhibit A. Thank you. 
 

 
 

 

Stacey Hysell 
Administrative Secretary - Executive Agencies 
Office of Ohio Attorney General Mike DeWine 
Office number: 614-466-4540 
Fax number: 614-728-9470 
Stacey.Hysell@OhioAttorneyGeneral.gov 

 

 

Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and may contain 
information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the reader of this message is not 
the intended recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that 
any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please 
notify me immediately by telephone.  
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Exhibit C 
 

BancWest Investment Services. Corporate Website. Accessed ca. Oct. 11, 2014. 
https://www.bankofthewest.com/personal-banking/investments/mutual-fund-center.html  
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Mutual Fund Families
Aberdeen

Advisors Inner Circle

Akre

Alger

Allianz

American Beacon

American Century

Ariel

Artio

Artisan

Aston

Baird

Baron

BlackRock

BMO

Brandes

Brown

Buffalo

Burnham

Calvert

Can SLIM

Capital Advisors

Causeway

Chase

CNI/Rochdale

Cohen & Steers

Cullen

Dodge & Cox

Domini

DoubleLine

Dreyfus

DWS

Emerald

Federated

Fidelity

FMI

FPA

Gabelli

Glenmede

Greenspring

Guinness Atkinson

Guggenheim

Harbor

Harding Loevner

Heartland

Henderson

Hennessy

Hodges

Hussman

ICON

Intrepid

Jacob

James

Janus

Jensen

J P  Morgan

Lazard

Legg Mason

Loomis Sayles

Managers

Manning & Napier

Matthews

Merger

Metropolitan

Morgan Stanley

Muhlenkamp

Munder

Neuberger Berman

Nicholas

Northern

Oak

Oakmark

OCM Gold

Osterweis

Paradigm

Parnassus

PAX

Permanent

Perritt

PIA

PIMCO

PRIMECAP

Odyssey

Rainier

RiverPark

Royce

Schroder

ScoutSelected

Smead

SSgA

Stratton

TCW Galileo

Third Avenue

Thomas White

TIAA CREF

Tocqueville

Touchstone

T  Rowe Price

Turner

Value Line

Vanguard

Wall Street

Wasatch

WBI

Weitz

Wells Fargo

Advantage

Westcore

Westport

William Blair

Wilshire

Yachtman

This list of mutual funds may not be all-inclusive and is subject to change, as funds and fund families may be added or removed at the discretion of
BancWest Investment Services  This list is an illustrative sample of the fund families that are available on the BancWest Online Investing platform and is
not a solicitation or an endorsement to buy or sell any specific fund family or mutual fund
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Mutual Funds or ETFs--Which to Choose?
Traditional open-end mutual funds have long been the staple of many investors' portfolios. Over 
the past 20 years, however, an alternative has emerged--exchange-traded funds. While ETFs 
have been around since the early 1990s, their popularity has soared in recent years, and they are 
being used by more and more brokers and financial advisors. In addition, ETFs are popping up in 
company retirement plans.

ETFs, like conventional mutual funds, hold a basket of securities (stocks or bonds). The primary 
difference is how the investor buys and sells his or her shares. Whereas investors in conventional 
mutual funds buy their shares from a fund company and sell them back to the fund shop when 
they want to redeem, investors buying or selling ETF shares must trade with other investors in 
the market, much as they would do if they want to buy or sell shares of Microsoft. For that 
reason, individual investors must use a broker when they want to buy and sell ETF shares. 

As the name suggests, exchange-traded funds are priced and traded on an exchange (for example, 
NYSE or Nasdaq) throughout the day just like stocks. In contrast, traditional mutual funds' prices 
are set once a day (usually 4 p.m. Eastern) and investors must place their orders before that time 
in order to get that day's price. Also unlike mutual funds, you can do just about anything with 
ETF shares that you can with a stock, including setting market and limit orders, shorting, and 
buying on margin. 

So, how do you tell whether an ETF or a conventional mutual fund is best for you? Here are 
some things to consider: 

What You Want to Invest In 
ETF providers have increasingly aimed to provide funds for investors looking to invest in a 
narrow market segment. The ETF universe is flush with funds that focus on a single market 
sector, industry, or geographic region. Say you favor indexing and want to own a specific corner 
of the market such as biotech. There may not be many index mutual funds that track those 
sectors--but there are ETFs that do. Also, there are many more ETFs than funds that track single 
foreign countries. Exchange-traded funds offer investors a way to invest in a corner of the market 
without having to load up on just one or two individual stocks (plus, it's more cost-efficient in 
terms of brokerage commissions). 

However, it's also worth noting that narrowly focused funds--whether ETFs or conventional 
offerings--can be too hot to handle for many investors. That's because investors are often 
inclined to buy and sell narrowly focused funds at inopportune times, as evidenced by 
Morningstar Investor Return statistics. 

That's not to say that focused ETFs can't be used intelligently, however. For example, ETFs may 
trade at discounts to the aggregate value of their holdings. If you're inclined to invest in more-
focused ETFs, it often makes sense to be a contrarian, not to chase what's been hot recently. 

Taxes 
ETFs are also structured to shield investors from capital gains better than conventional funds. 
Currently, nearly all ETFs are index funds, so they typically trade less than most actively 
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managed funds and should generate fewer taxable capital gains. Also, because most investors 
buy and sell ETF shares with other investors on an exchange, the ETF manager doesn't have to 
worry about selling holdings--thereby triggering capital gains--to meet investor redemptions. 
Moreover, because the big institutions can make share redemptions "in-kind" (rather than redeem 
shares for cash, the ETF gives the institution a basket of stocks equal in value to the share 
redemption), ETFs can unload their lowest-cost-basis stocks in the portfolio, thereby reducing 
their capital gains exposure.

Costs
Because ETFs don't have to manage hundreds of customer accounts or staff call centers, they 
have lower overhead charges that translate into lower expense ratios. However, you will pay 
brokerage commissions to buy and sell ETF shares, and the costs of rapid--or even occasional--
trading can more than offset the initial advantage of an ETF's lower expense ratio. For those 
reasons, an ETF will be the most cost-effective choice for those who use discount brokers, invest 
a large lump sum of money, and are willing to hold the investment for the long term. For others, 
an exchange-traded fund may not have a big cost advantage over a plain-vanilla, low-cost index 
fund. 

Special Situations
ETFs may also be a suitable option for areas of the market where traditional mutual fund 
offerings are scarce, expensive, or run by managers with little experience. As in choosing 
traditional index mutual funds, it's best to evaluate an ETF's fees and the usefulness of the 
benchmark it tracks before buying in. 

You should consider the investment objectives, risks, and charges and expenses of the fund 
or ETF carefully before investing. This and other information may be found in the 
prospectus and/or, if available, the summary prospectus. To obtain one, please visit the 
fund company’s website or if you are a BancWest Investment Services client, log in to 
bankofthewest.com to access online. Always carefully read the prospectus and/or, if 
available, the summary prospectus carefully before you invest or send money. 

Money market funds are neither FDIC-insured nor guaranteed by the U.S. government or 
government agency and are not deposits or obligations of, or guaranteed by, any bank. 
Although money market funds attempt to maintain a constant net asset value of $1.00 per
share, there can be no guarantee that they will be able to do so. It is possible to lose money 
by investing in money market funds. 

© 2014 Morningstar, Inc. All Rights Reserved.  The information contained herein: (1) is 
proprietary to Morningstar and/or its content providers; (2) may not be copied or distributed; and 
(3) is not warranted to be accurate, complete or timely.  Neither Morningstar nor its content 
providers are responsible for any damages or losses arising from any use of this 
information.  Past performance is no guarantee of future results.

EXHIBIT C, Page 9



Securities and variable annuities are offered through BancWest Investment Services, a registered 
broker/dealer, Member FINRA/SIPC. Bank of the West and its various affiliates and subsidiaries 
are not tax or legal advisors.

BancWest Investment Services is a wholly owned subsidiary of Bank of the West and a part of 
the Wealth Management Group. BancWest Corporation is the holding company for Bank of the 
West. BancWest Corporation is a wholly owned subsidiary of BNP Paribas. 

Investment and Insurance Products:  
NOT FDIC 
INSURED

NOT BANK 
GUARANTEED MAY LOSE VALUE NOT A 

DEPOSIT
NOT INSURED BY ANY FEDERAL 

GOVERNMENT AGENCY
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Exhibit D 
 

Bruns, Molly J. (Jun. 08, 2015). RE: Status of Michael V. Drake ethics inquiry? Ohio 
Ethics Commission. 
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Michael T. McKibben

From: Bruns, Molly <Molly.Bruns@ethics.state.oh.us>
Sent: Monday, 8 June, 2015 11:40 AM
To: mmckibben@leader.com
Subject: RE: Status of Michael V. Drake ethics inquiry?

Good morning Mr. McKibben ‐ 

The Commission has no public records in response to your request.  The Commission has no jurisdiction over a public 
entity’s refusal to release public records.  Public records disputes can be directed to: 

Attorney General of Ohio 
(614) 466-4320 
www.ag.state.oh.us 

or 

Ohio Auditor of State 
(800) 282-0370 
www.auditor.state.oh.us 

If you have further questions, please feel free to call me.  

Molly 

Molly J. Bruns 
molly.bruns@ethics.ohio.gov 
Investigative Attorney 
Ohio Ethics Commission  
William Green Building 
30 West Spring Street, L3 
Columbus, OH  43215-2256 
614.466.7090 – Phone   
614.466.8368 – Fax  
www.ethics.ohio.gov 

CONFIDENTIAL COMMUNICATION – Please note that this e-mail and any attachments accompanying it may contain confidential or privileged information 
pursuant to Ohio Revised Code Section 102.06 or other provisions of law.  If you are not the intended recipient, please notify the sender by e-mail or telephone 
and immediately delete this message and any attachments.  Thank you.  

From: Michael T. McKibben [mailto:mmckibben@leader.com] 
Sent: Friday, May 29, 2015 12:55 PM 
To: Bruns, Molly 
Subject: RE: Status of Michael V. Drake ethics inquiry? 

Hi Molly, 

Where are we on obtaining Michael Drake’s actual financial holdings disclosure? 
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Exhibit E 
 

Wadlington, R. (Jun. 26, 2015). Re. Public Records Request # 15-130 (CID # 1075870). 
Mike DeWine, Ohio Attorney General. 
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Michael T. McKibben

From: Rachael A. Wadlington <Rachael.Wadlington@ohioattorneygeneral.gov>
Sent: Friday, 26 June, 2015 4:01 PM
To: mmckibben@leader.com
Cc: Sarah Pierce
Subject: Public Records Request # 15-130 / CID # 1075870
Attachments: 2015 06 26 - Response Letter (PRR # 15-130 _ CID # 1075870).pdf

Follow Up Flag: Follow up
Flag Status: Flagged

Mr. McKibben, 
 
Please find attached a letter in response to your June 25, 2015 inquiry. 
 
Sincerely, 
 
  

 

Rachael A. Wadlington 

Paralegal – Constitutional Offices 
Office of Ohio Attorney General Mike DeWine 
Office number: 614-466-8486 
Fax number: 614-728-7592 
rachael.wadlington@OhioAttorneyGeneral.gov 
 
 

 Confidentiality Notice: This message is intended for use only by the individual or entity to whom or which it is addressed and may contain 
information that is privileged, confidential and/or otherwise exempt from disclosure under applicable law. If the reader of this message is 
not the intended recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication 
in error, please notify me immediately by telephone.  
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June 26, 2015 
 
Via email   
 
Michael McKibben 
mmckibben@leader.com 
 
Re: Public Records Request # 15-130 (CID # 1075870) 
 
Dear Mr. McKibben, 
 
On behalf of Ohio Attorney General Mike DeWine, I am writing in response to your June 25, 2015 
request for assistance in obtaining a full copy of the annual financial disclosure submitted by Michael 
V. Drake, President of The Ohio State University.  Please note that our office does not possess 
these documents and is therefore unable to provide you with a copy.  
 
However, the Ohio Attorney General’s Office works closely with its clients to ensure that they fully 
comply with their responsibilities under the Public Records Act.  As your request involves potential 
records of a state agency to which the Attorney General’s Office provides legal representation, we 
have forwarded your information and concerns to the Education Section of our office, which 
represents The Ohio State University. 
 
If you have any questions or concerns about this response, please feel free to contact the Public 
Records Unit at 614-466-2872. 
 
Very respectfully yours, 
 
Mike DeWine 
Ohio Attorney General 

Rachael A. Wadlington 
Rachael A. Wadlington 
Paralegal - Public Records Unit 
 
cc: Sarah Pierce, Assistant Attorney General 
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Exhibit F 
 

Crocker, Melissa. (Aug. 28, 2015). Subject: Sunshine Audit.  
Ohio Auditor of State Dave Yost. 

 
Notice to Parties (McKibben, M., Bruns, M.). (August 28, 2015). 
Sunshine Audit Complaint. David Yost, Ohio Auditor of State. 
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Michael T. McKibben

From: Melissa J. Crocker <MJCrocker@ohioauditor.gov>
Sent: Friday, 28 August, 2015 1:38 PM
To: mmckibben@leader.com; molly.bruns@ethics.ohio.gov
Cc: Robert R. Hinkle
Subject: Sunshine Audit
Attachments: Melissa J  Crocker.vcf; Notice to Parties.pdf

Good Afternoon: 
 
Attached are the findings of the Auditor of State’s Office regarding the Sunshine Audit complaint submitted to this 
office, which you were party to. 
 
Thank you, 
Melissa Crocker 
 

 
 

 

  
  Facebook     Twitter     OhioAuditor.gov     skinnyOhio.org
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