
5/24/2014 Randall Rader Resigns As Chief Judge of Federal Circuit |

http://www.nationallawjournal.com/cs/Satellite?c=Article_C&childpagename=ALM%2FCommon%2FPrinterFriendlyHandler&pagename=ALM_Wrapper&cid=12… 1/2

NOT FOR REPRINT

    Click to Print or Select 'Print' in your browser menu to print this document.

Page printed from:

Randall  Rader Resigns As Chief Judge of
Federal Circuit
Zoe Tillman, Legal Times

May 23, 2014

Chief Judge Randall Rader of the U.S. Court of Appeals for the Federal Circuit will step down as
chief judge at the end of May, the court announced Friday.

Rader will continue to serve as an active judge on the Federal Circuit. He’ll “also undertake
additional teaching, lecturing and travel,” according to the court. Rader frequently travels around the
United States and abroad to teach and lecture.

The resignation comes as Rader faced scrutiny over his decision to recuse from two high-profile
cases. Both matters involved Weil, Gotshal & Manges and Silicon Valley partner Edward Reines,
according to affiliate publication The Recorder. It wasn’t clear whether Rader's resignation as chief
was related to the recusals. The Wall Street Journal reported Thursday that Rader sent Reines an
email earlier this year praising his skills.

Rader released a letter Friday apologizing for the recusals, but he did not say they were the reason
for his resignation as chief. Rader said he regretted sending an email to an attorney praising his
performance. He did not include the name of the lawyer.

"While I never expected that email to emerge as it did, I realize in retrospect that the email
constituted a breach of the ethical obligation not to lend the prestige of the judicial office to
advance the private interests of others," he said. "I apologize for that error, which may have led to
the perception that the attorney in question was in a position to influence me in my performance of
judicial duties."

Rader said he "did not and would never compromise my impartiality in judging any case before
me." However, he stressed the importance of avoiding "even the appearance of partiality."

"I was inexcusably careless, and I sincerely apologize," he wrote.

Rader was appointed to the bench in 1990. He’s served as chief judge since 2010. The court’s
announcement didn’t explain the reason for his decision to step down. He could not immediately
be reached for comment.

http://www.litigationdaily.com/home/id=1202656339815?slreturn=20140423100209
http://www.therecorder.com/home/id=1202654469291/Rader+Pulls+Out+of+Another+Big+Case+Hed+Already+Decided%3Fmcode=1202617072607&curindex=0
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Rader announced his resignation as chief judge at a Federal Circuit Bar Association event Friday
morning. According to a copy of his written remarks posted on the association's website, the judge
didn't discuss his reasons for stepping down. He said he planned to spend time sitting on federal
district courts—his "first love," he said—as well as teaching and continuing to serve on the Federal
Circuit.

"No doubt the future will carry many challenges for the Federal Circuit similar to those of the last
four years, but it has shown that—working as a body—it can achieve its mission of bringing
uniformity to important areas of law while maintaining the high traditions of American
jurisprudence," Rader said.

Judge Sharon Prost, a member of the Federal Circuit since 2001, will succeed Rader as chief
judge.

Updated at 3:27 p.m.

Contact Zoe Tillman at ztillman@alm.com. On Twitter: @zoetillman.

Copyright 2014. ALM Media Properties, LLC. All rights reserved.
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DataTern Lawyer Asks Rader to Explain
Mystery Recusal
Scott Graham, The Recorder

May 21, 2014

SAN FRANCISCO — Federal Circuit Chief Judge Randall Rader should explain why he recused
himself from an appeal earlier this month after the court had already issued its ruling, the party that
lost the appeal told the court Wednesday.

Acknowledging that it's "a matter of great sensitivity," McCarter & English partner William Zucker
filed a letter with the U.S. Court of Appeals for the Federal Circuit seeking "full disclosure" of
Rader's reasons, including when during the litigation they became an issue.

"Whatever the reason for recusal it should be open to scrutiny so as to avoid any appearance of
impropriety," Zucker wrote, adding that the information may figure into his client's petition for
rehearing.

Zucker's letter on behalf of patent assertion entity DataTern makes public a question on the minds
of many within the Federal Circuit bar. Microsoft v. DataTern is one of two high-profile cases from
which Rader recused earlier this month, after issuing decisions or orders in each of them. Litigants
in both cases are represented by Weil, Gotshal & Manges partner Edward Reines, who vacated
his position as chairman of the Federal Circuit Advisory Council the same week.

Neither Rader nor Reines has been willing to discuss the matter, and one member of the advisory
council said Wednesday that no explanation has been given yet for Reines' departure.

Emory Law School professor Timothy Holbrook said he'd be shocked if the Federal Circuit
complied with DataTern's request. "It is kind of risky to go to the court and ask, 'So why did he
recuse himself?'" said Holbrook, noting that appellate judges generally prefer to keep such matters
private. "From my perspective no good can come from that."

DataTern may try to argue that whatever conflict Rader had rendered the entire proceeding unfair,
Holbrook said, but that argument would likely be a stretch. On the other hand, DataTern could try to
use the information in other litigation that's been decided or is pending before the court, he
suggested.

DataTern is litigating the same patents at issue in the Microsoft case against other companies

http://www.litigationdaily.com/
http://scholar.google.com/scholar_case?case=15293618384259634679&hl=en&as_sdt=6&as_vis=1&oi=scholarr
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Fair Use



5/24/2014 DataTern Lawyer Asks Rader to Explain Mystery Recusal |  Litigation Daily

http://www.litigationdaily.com/cs/Satellite?c=Article_C&childpagename=ALM%2FCommon%2FPrinterFriendlyHandler&pagename=ALM_Wrapper&cid=120265… 2/2

before the Federal Circuit. The court stayed action on them in January pending the Microsoft v.
DataTern decision.

Contact the reporter at sgraham@alm.com.

Copyright 2014. ALM Media Properties, LLC. All rights reserved.

mailto:sgraham@alm.com


5/24/2014 Rader Pulls Out of Another Big Case He d Already Decided |  Litigation Daily

http://www.litigationdaily.com/cs/Satellite?c=Article_C&childpagename=ALM%2FCommon%2FPrinterFriendlyHandler&pagename=ALM_Wrapper&cid=120265… 1/2

NOT FOR REPRINT

    Click to Print or Select 'Print' in your browser menu to print this document.

Page printed from: Litigation Daily

Rader Pulls Out of Another Big Case He'd
Already Decided
Scott Graham, The Recorder

May 7, 2014

SAN FRANCISCO — Federal Circuit Chief Judge Randall Rader has recused himself from a high-
profile case for the second time this week.

The chief judge on Wednesday pulled out of a dispute between medical device companies over
artificial heart valves. His recusal led to the withdrawal and reissuance of an April 21 stay order that
Medtronic has described as being a life-and-death matter for some heart patients.

On Monday, Rader recused himself from a patent case involving Microsoft and SAP, prompting the
court to reissue its April 4 decision without a dissent Rader had written.

Both cases were litigated by Weil, Gotshal & Manges and Silicon Valley partner Edward Reines,
though it's not clear that has anything to do with Rader's recusals. Neither Rader, who became
eligible for federal pension benefits two weeks ago, nor Reines responded to inquiries about the
recusals.

Rader had joined Judge Sharon Prost on April 21 to stay U.S. District Judge Gregory Sleet's order
enjoining Medtronic from selling its CoreValve heart valves in the U.S. Sleet had encouraged
Medtronic and competitor Edwards LifeSciences to negotiate a "carve-out" for patients who are
better suited to the Medtronic product, but had stayed his order for only seven days. Judge Pauline
Newman dissented from the stay order.

On Wednesday, Judge Evan Wallach took Rader's place. Prost and Newman technically withdrew
the Federal Circuit's stay, but ordered instead that Sleet's stay be extended while the Federal
Circuit hears Medtronic's appeal. Wallach issued a brief dissent.

A Medtronic spokesman said the order maintains the status quo.

Patent attorneys contacted Wednesday were at a loss for why Rader recused himself from the two
cases. Rader is known to be friendly with Reines, who is president of the Federal Circuit Advisory
Council, but one patent attorney noted that Rader is an outgoing sort who's friendly with a lot of
attorneys who appear before the court. That doesn't typically cause the judge to recuse himself.
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In any event, Reines and SAP might be appearing before Rader again soon. On Wednesday,
Versata Development Group asked the Federal Circuit to assign its dispute with SAP and the U.S.
Patent and Trademark Office to Rader and two other Federal Circuit judges who heard a related
case between the two companies last fall.

Contact the reporter at sgraham@alm.com.

Copyright 2014. ALM Media Properties, LLC. All rights reserved.
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Microsoft v. DataTern: Judge Rader’s Dissent

Withdrawn
May  6, 2014 Jason Rantanen
Last month I wrote about Microsoft Corporation v . DataTern, Inc., in which the Federal
Circuit addressed the issue of subject matter jurisdiction over a declaratory  judgment
action brought by  manufacturers where the patent holder had filed infringement suits only
against the manufacturers’ customers, and had not directly  threatened the manufacturers
themselves.  (I.e.: the reverse of a ty pical contributory  infringement or inducement claim).

In that opinion, the Federal Circuit affirmed the district judge’s ruling that there was
jurisdiction in three out of four scenarios on the basis that these sets of facts raised the
issue of inducement of infringement and contributory  infringement by  Microsoft and SAP. 
However, the majority  (Judges Moore and Prost) reversed as to the fourth scenario, in
which DataTern’s infringement charts referenced only  third-party  documentation for key
claim limitations.   Judge Rader dissented as to this final category , expressing concern that
the majority ’s holding prov ides “a roadmap to allow DataTern and its successors to keep
Microsoft on the sidelines while running up wins against customers, who are often smaller
and less-equipped to defend themselves.”

Y esterday , the Federal Circuit vacated the original opinion in Microsoft v . DataTern and
issued a new opinion that contains only  the majority ’s opinion.  Judge Rader is now
recused.  The order vacating the original opinion is here: Microsoft Order and the new
opinion is here: New Opinion.  A comparison of the two opinions reveals that there are no
other substantive differences.  No reason for the recusal is given, and neither party  appears
to have requested that Judge Rader be recused.  While recusals are not unheard of, this one
is unusual because it occurred after the opinion issued and involved the vacation of a
dissent.

One issue that this raises is whether there is a v iolation of Federal Circuit Rule 47 .2, which
states that “(a) Panels. Cases and controversies will be heard and determined by  a panel
consisting of an odd number of at least three judges, two of whom may  be senior judges of
the court.”  Prof. Tim Holbrook thinks not, pointing to Fed. Cir. Rule 47 .11 , which
contemplates recusals after argument:

A quorum is a simple majority of a panel of the court or of the court en
banc. In determining w hether a quorum exists for en banc purposes,
more than half of all circuit judges in regular active service, including
recused or disqualified judges, must be eligible to participate in the en



http://patentlyo.com/patent/2014/05/microsoft-datatern-withdrawn.html
http://patentlyo.com/author/jason-rantanen
http://patentlyo.com/patent/2014/04/microsoft-declaratory-jurisdiction.html
http://patentlyo.com/media/2014/05/Microsoft-Order.pdf
http://patentlyo.com/media/2014/05/New-Opinion.pdf
http://www.law.emory.edu/faculty/faculty-profiles/timothy-r-holbrook.html
Fair Use



5/24/2014 Microsoft v. DataTern: Judge Rader's Dissent Withdrawn

http://patentlyo.com/patent/2014/05/microsoft-datatern-withdrawn.html 2/2

banc process. If a judge of a panel that has heard oral argument or
taken under sub-mission any appeal, petition, or motion is unable to
continue w ith consideration of the matter because of death, illness,
resignation, incapacity, or recusal, the remaining judges w ill determine
the matter if they are in agreement and no remaining judge requests the
designation of another judge.

Note: Thanks to Dennis and Tim for contributions to this post.

Show comments
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Rader Pulls Out of Another Big Case He'd
Already Decided
Scott Graham, The Recorder

May 7, 2014

SAN FRANCISCO — Federal Circuit Chief Judge Randall Rader has recused himself from a high-
profile case for the second time this week.

The chief judge on Wednesday pulled out of a dispute between medical device companies over
artificial heart valves. His recusal led to the withdrawal and reissuance of an April 21 stay order that
Medtronic has described as being a life-and-death matter for some heart patients.

On Monday, Rader recused himself from a patent case involving Microsoft and SAP, prompting the
court to reissue its April 4 decision without a dissent Rader had written.

Both cases were litigated by Weil, Gotshal & Manges and Silicon Valley partner Edward Reines,
though it's not clear that has anything to do with Rader's recusals. Neither Rader, who became
eligible for federal pension benefits two weeks ago, nor Reines responded to inquiries about the
recusals.

Rader had joined Judge Sharon Prost on April 21 to stay U.S. District Judge Gregory Sleet's order
enjoining Medtronic from selling its CoreValve heart valves in the U.S. Sleet had encouraged
Medtronic and competitor Edwards LifeSciences to negotiate a "carve-out" for patients who are
better suited to the Medtronic product, but had stayed his order for only seven days. Judge Pauline
Newman dissented from the stay order.

On Wednesday, Judge Evan Wallach took Rader's place. Prost and Newman technically withdrew
the Federal Circuit's stay, but ordered instead that Sleet's stay be extended while the Federal
Circuit hears Medtronic's appeal. Wallach issued a brief dissent.

A Medtronic spokesman said the order maintains the status quo.

Patent attorneys contacted Wednesday were at a loss for why Rader recused himself from the two
cases. Rader is known to be friendly with Reines, who is president of the Federal Circuit Advisory
Council, but one patent attorney noted that Rader is an outgoing sort who's friendly with a lot of
attorneys who appear before the court. That doesn't typically cause the judge to recuse himself.
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In any event, Reines and SAP might be appearing before Rader again soon. On Wednesday,
Versata Development Group asked the Federal Circuit to assign its dispute with SAP and the U.S.
Patent and Trademark Office to Rader and two other Federal Circuit judges who heard a related
case between the two companies last fall.

Contact the reporter at sgraham@alm.com.

Copyright 2014. ALM Media Properties, LLC. All rights reserved.
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POLITICS AND POLICY

Top Judge Who Gave Lawyer Praise Recuses Himself
From Patent Cases
Laudatory Email Raises Questions About Patent Bar

May 22, 2014 5:50 p.m. ET

A federal judge who wrote an endorsement of a lawyer has recused himself from two patent cases in
which the attorney participated, weeks after the court took key actions in both cases.

Earlier this year, Randall R. Rader, the chief judge of the U.S. Court of Appeals for the Federal Circuit—one
of the nation's highest federal courts—sent a laudatory email to Edward Reines, a patent lawyer at Weil
Gotshal & Manges LLP in Silicon Valley, said people familiar with the matter.

The email raised questions among experienced lawyers in the patent bar because Mr. Reines had
appeared before the court—a key venue in U.S. patent law—in two prior cases involving Microsoft Corp.
and Medtronic Inc.

Federal Judge Randall Rader in his Washington chambers last year. Reuters

By ASHBY JONES and BRENT KENDALL
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Judge Rader originally participated in court actions in both cases. Earlier this month, the Federal Circuit
disclosed that the judge was now recused and reissued an opinion in one case and a judicial order in
another.

Judge Rader declined to comment through a court spokesman. A Weil Gotshal spokeswoman declined to
comment.

The 18-judge Federal Circuit is one of 13 federal appeals courts throughout the country, one notch below
the U.S. Supreme Court. Unlike the other federal appeals courts, however, the Federal Circuit specializes
largely in one area: patent law.

The court's profile has skyrocketed in recent years, alongside the rise of big-dollar patent disputes, such as
those between technology giants Apple Inc. and Samsung Electronics Co. The Federal Circuit has made
key rulings in the Apple-Samsung cases and others in the global smartphone patent war, and in recent
years has seen an increasing number of its rulings taken up by the U.S. Supreme Court.

One of the more high-profile cases of the Supreme Court's term—concerning whether and when software
deserves patent protection—is an appeal from the full Federal Circuit. A ruling is expected by the end of
next month. The incident shines a light on the clubby world of patent law, where judges from the Federal
Circuit and its top lawyers often develop a familiarity that can spill over into friendship. Judges from that
court and lawyers often appear together on panel discussions in Washington and Silicon Valley, and
hobnob at patent-law conferences.

Mr. Reines appears regularly in cases before the Federal Circuit, which has become a crucial venue in the
high-stakes world of patent litigation, where a single case can be worth hundreds of millions of dollars to
the companies involved.

In the email, Judge Rader said he and other court colleagues had been impressed by Mr. Reines's skill as
an appellate lawyer, according to people familiar with the details of the judge's note. The judge encouraged
the lawyer to share the endorsement with others, a tool that could be used to impress clients, people
familiar with the matter said.

It couldn't immediately be learned whether the court received direct complaints about Judge Rader's action.

The email triggered concerns that, in regard to Mr. Reines, Judge Rader's impartiality had been
compromised, according to experienced patent lawyers who know both men. Some attorneys familiar with
the judge's email said the endorsement was an inappropriate action for a sitting federal judge.

One case pitted Microsoft and SAP AG against a patent holder that had sued the companies' customers.
The court ruled in favor of the companies on some issues, but stopped short of granting them a full victory.
Judge Rader had partially dissented, saying the court should have sided more fully with Microsoft. Mr.
Reines represented Microsoft in the case.

The court earlier this month reissued the opinion on behalf of the remaining two judges on the panel, with
Judge Rader's partial dissent removed from the decision.

On Wednesday, the losing party in the case, DataTern Inc., filed a letter asking the Federal Circuit to reveal
the reason for Judge Rader's recusal. "We understand that this is a matter of great sensitivity," the letter
read. "Whatever the reason for recusal it should be open to scrutiny so as to avoid any appearance of
impropriety," the firm told the court.
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A spokesman for SAP declined to comment, as did a Microsoft spokeswoman.

The second recusal came in a closely watched patent case involving heart devices. A lower court barred
Medtronic from selling its new CoreValve aortic heart valve after a jury found the device infringed on a
patent held by rival Edwards Lifesciences Corp. Judge Rader joined a 2-1 majority that put a lower court's
injunction on hold. Mr. Reines represented Medtronic in the case.

The appeals court replaced Judge Rader with another judge, and then swapped the order with a new one
that also stayed the lower court's injunction.

A spokesman for Medtronic declined to comment. A spokeswoman for Edwards LIfesciences didn't
respond to a request for comment.

Until recently, Mr. Reines also chaired the Federal Circuit Advisory Council, a group of prominent patent
lawyers that serve as a liaison between the court and the patent bar. Judge Rader appointed him to the
position. The court's website now says the chairmanship of the council is vacant. A spokeswoman for Weil
Gotshal declined to comment on Mr. Reines's status with the council.

Write to Ashby Jones at ashby.jones@wsj.com and Brent Kendall at brent.kendall@wsj.com
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