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/Il Big trouble ahead for Facebook
IPO? Backgrounder

The undisclosed patent infringement case

Updated 2/17/2012 11:53 PM As you may know, Facebook
f edforan nta pub c offer ngon February 1, 2012.
What you may not know, s thatthere was a very om nous
omss on n the S-1:

Facebook has been found gu lty of patent
nfr ngement aga nst Leader Technolog es.

An addtonal tral s set to begn March 5,
2012.

Fig. 1 - Big trouble ahead for the Facebook IPO?
Donna K ne reports for Pittsburgh Business Report and s a
former reporter for Bloomberg.

Yes, there are many cases pend ng aga nst FB that are
alludedto ntheS-1f nge.g.: “We are currently, and
expect to be in the future, party to patent lawsuits and other
intellectual property rights claims that are expensive and
time consuming, and, if resolved adversely, could have a
significant impact on our business, financial condition or
results of operations ” p. 19 But NOTHING that states there
s a jury verdict against them for literal infringement
on 11 of 11 claims of U.S. Patent # 7,139,761. (See
Leader Technologies, Inc v Facebook Technologies, Inc,
08-CV-862-LPS (D Del 2008)

What is U.S. Patent No. 7,139,761?

Oh, just the source code for the ent re Facebook p atform.
(WHAT? YOU CANNOT BE SERIOUS!!!) Leader

Techno og es c a ms twas sto en from them dur ng the
nfamous Zuckerberg hack ng event at Harvard Un vers ty
on October 28, 2003. (See
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http://en.w k ped a.org/w k /H story of Facebook under
FaceMash) (A so see http://www.youtube.com/watch?
v=0d0zMz-fOOw for the dramat zat on of the event. The
f rstdorm tory to pop up nth s v deo scene s K rk and
House, wh ch happens to be the dorm next to W nthrop
House where Leader Techno og es CEO, M chae

McK bben’s, son ved.)

McK bben exp a ns that he had sent the techn ca wh te
paper descr b ng key components of the r nventonto h s
sonv aEma on October 22, 2003. Thsema was nhs
son’s W nthrop nbox dur ng the hack ng event ment oned
above. A patent for this technology had been filed on
December 11, 2002. The wh te papers had ‘Copyright
2003, Leader Technologies Incorporated, PATENTS
PENDING, All Rights Reserved.’ c ear y pr nted n the
footer of each page. (See Leader Wh te Paper, Oct. 22,
2003, Doc. No. 477; See a so Arch ve.org.)

In October of 2003, Leader Techno og es was conduct ng
confdenta ¢ nca tra beta tests w th Boston Sc ent f c,
nc ud ng C eve and C n c and c ents of Accel Partners.
Acce s heav ypeop edw th Harvard graduates. Acce ’s

off c a story s thatmanag ng partner James Breyer f rst
met Zuckerberg n ear y 2005 a mosta year after
Zuckerberg moved to Ca forn a. However, g ven Breyer’s
c ose Harvard connect ons th s off c a story s dub ous n
v ew of the stupendous The Harvard Crimson coverage

g ven to Zuckerberg as a 19 year o d student (See be ow),
and h s bus ness partner Peter The ’s $500,000 nvestment
n Zuckerberg a year ear er n june 2004.
(http://ecorner.stanford.edu/authorMater a Info.htm ?

m d=1567).

(www.acce .com)

Acce Partners’ webs te current y states they “partner w th
entrepreneurs around the wor d who have un que,
breakthrough deas and the courage to be first.”

Trans at on, they prov de cap ta , publicity and d rect on
for the r ¢ ents. Interest ng y enough, from October 1,
2003 to June 1, 2004, “Zuckerberg” and “thefacebook”
have more c tat ons n The Harvard Crimson than Pres dent
George Bush or Goog e. And many more than “W nk evoss”
or “Harvard Connect on” who were n the beg nn ngs of an
nvest gat on aga nst Zuckerberg at that t me. (See
http://www.thecr mson.com/search/.) Facebook aunched n
February and ncorporated n June 2004.

Accel’s total holding in Facebook, including individual
partners through various investing entities, is
difficult to determine from the S-1 filing, but appears
to exceed 15% ownership in Facebook. Th s does not
ref ect the billions rece ved by Facebook ns ders who
have a ready cashed-out n pr vate transact ons brokered
by Go dman Sachs (WHAT HAPPENED TO THE 500
SHAREHOLDER RULE???). (See Go dman F ooded W th
Facebook Orders, Wall Street Journal, Jan. 6, 2011 and
Crunchbase)

Just the beginning

On June 24, 2004, Leader Techno og es’ patentapp caton
pub shed. Zuckerberg has test f ed that Facebook’s
“groups” funct ona ty was programmed n the summer of
2004 by an intern named Steven Dawson-Haggerty. (See
http://www.scr bd.com/doc/61612724/The-Facebook-vs-
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ConnectU-Mark-Zuckerberg-Depos t on-Apr -25-2006 p.
91) There are ‘complexities’ revea ed n the depos ton

c ted above. Name vy, on pages 40 and 41, Zuckerberg
states that he began wr t ng the code for Facebook

somet me nJanuary of 2004, wh etak ngafu c ass oad
atHarvard. Facebook aunched on February 4, 2004.
Zuckerberg says that he wrote the code for Facebook n
“somewhere between a week and two weeks...” (WHAT???)
And, that an intern was somehow ab e to wr te the code for
the “groups” component over summer vacat on. (ARE YOU
KIDDING ME?) (See http://facebook-technology-
origins.blogspot.com/2011/08/mark-zuckerberg-
used-leader-white-paper.html.) Zuckerberg a so

test f ed nthe ConnectU tr a thatthere were other sources
of nformat on thathe fted, but cannot remember what they
are. (p. 36)

Anyone w th a programm ng background knows that ttakes
much onger to program and test code of th s nature.
Leader Techno og es nvested 145,000 man-hours and 10
million dollars nto creat ng the r nvent on by ate 2002.
They have argued thatthe s m ar t es between the r
product and the eng ne runn ng Facebook are eer vy too

s m ar. (And they won.)

Legal Battle Timeline

* Leader Techno og es s awarded patent # 7,139,761 Nov.
21, 2006.

* Leader f es patent nfr ngement su taga nst Facebook on
Nov. 19, 2008 (Leader Technologies Inc , v Facebook
Technologies Inc , 08-CV-862-LPS (D.De . 2008)

*Tra beg nsonjuy1l19, 2010

* Jury returns a split verdict on Ju y 28, 2010. Leader
preva son* tera nfr ngement” ofa 11 of 11 c a ms of
patent nfr ngementand no pub shed pr or art. Facebook
preva s on “onsa e bar.” (See Leader Press Re ease:
Leader v_Facebook Sp tVerd ct, Ju . 29, 2010.)

How it all went down

In a patent tgaton, the p a nt ff (Leader) has one pr mary
goa : to prove that they were, n fact, the or g na nventor,
and that the defendant (Facebook), nfr nged the r patent.
The defendant, on the other hand, can attempt to prove that
e ther: 1) the patent was not nfr nged 2) the patent s
unenforceab e or 3) the patent was never va d. Many aw
frmsw te youthat t s the party w th “the most money
and resources that s u t mate y the v ctor.” (See
http://www. p-ho d ngs.com/patent- nfr ngement- t gat on-
patent- awsu t.)

Quick Tutorial

Dur ng the ‘d scovery per od’ of a awsu t, the p a nt ff and
defendant earn as much as they can about the other party’s
c a ms and defenses. D scovery can occur through; 1)
Interrogator es wr tten quest ons to the oppos ng party; 2)
Requests for documents and/or 3) Depos t ons. The

d scovery per od s des gned to e m nate “surpr ses” and
c ar fy whatthe awsu t s about.

Plan A - False Marking

Dur ng the d scovery per od of Leader v Facebook,
Facebook attorneys were pursu ng a ¢ a mthataccused

Generated using D -ace com


http://facebook-technology-origins.blogspot.com/2011/08/mark-zuckerberg-used-leader-white-paper.html
http://www.leader.com/docs/Leaderpressrelease-07-29-10-LeaderFacebookSplitVerdict.pdf
http://www.ip-holdings.com/patent-infringement-litigation-patent-lawsuit
http://www.fbcoverup.com/docs/zuckerberg/2006-04-25-Mark-Zuckerberg-Deposition-Apr-25-2006-ConnectU-LLC-v-Zuckerberg-et-al-1-04-cv-11923-DPW-D-Mass-2004.pdf

Leader of “fa se mark ng,” wh ch essenta y c a ms that
Leader d dn't nventanything they mere y aff xed a patent
symbo to mater a and code that was a ready n ex stence.
(See US Patent Off ce Exam ner’s Manua _Fa se Mark ng
and http://facebook-techno ogy-

or g ns.b ogspot.com/2011/08/no-ev dence-no-prob em-
fabr cate- t.htm .) Facebook attorneys requested access to
Leader2Leader source code. (See tem 8 at http://facebook-
techno ogy-or g ns.b ogspot.com/2011/11/ eaders- awyers-
d smant e-facebooks.htm .) They stated that twas

mposs b e for themto do an e ement-by-e ementana ys s
w thout access to the code. Leader ob ged and made the
code ava ab e pursuantto the court’s order. (After all
that, this code was never brought up again as
evidence against Leader.).

Plan B — On Sale Bar or “The Old Switcheroo”

OnJuy 17, 2010, after the d scovery per od had c osed and
three months before tr a began, Facebook attorneys
asserted the “on sa e bar” c a maga nstLeader. Ths
accusat on s exacty the oppos te of theorgna ca m.
“On sa e bar” means thatthe nventor cannotoffer h s
patent for sa e more than 12 months before the patent

app caton sf ed. Inother words, the nvent on did ex st
and was so d too ear y. (See US Patent Off ce Exam ner’s
Manua On Sa e.) Here s an excerpt from Leaders

appe ate br ef currenty onf e and setto beg n arguments
March 5, 2012:

“From March through November 2009 Facebook served
multiple interrogatory responses regarding its invalidity
contentions not once did it mention the on sale or public
use bars nstead Facebook filed a false marking
counterclaim in December 2009 alleging that Leader had
falsely marked Leader2Leader as embodying the patented
invention because in Facebook’s view “Leader2Leader
does not practice the invention disclosed by the claims of
the '76 patent ” JA4355 (emphasis added) Consistent with
that position Facebook’s expert report on invalidity
submitted in April 20 0 after the close of fact discovery did
not assert invalidity under the public use and on sale bars
Just three months before trial and after the close of
discovery however Facebook made an about face nits
third supplement to an interrogatory response Facebook
asserted that Leader2Leader did embody the patented
invention after all that it had done so since some
unspecified time before December 2002 and that public
demonstrations and offers for sale of Leader2Leader before
that date rendered the patent invalid he district court
denied Leader’s motion in limine to exclude that eleventh
hour defense See JA225 (D 683) see also JA 3 427 (See
http //www scribd com/doc/6 25483/Leader v Facebook
APPEAL Leader Opening Brief July 2520 p 9)

The above s “ ega ese” for Facebook a eg ng one
defense, seek ng ev dence for that defense, then u t mate y
choos ng the opposite tact ¢ dur ng tr a . Courts are not
supposed to permtnew ca mssoc osetotra whena
party s prejud ced, butth s courtd d after d scovery had
c osed.

Trial Begins

Now that Facebook’s “c ear and conv nc ng” burden s to
“prove” that Leader offered ts productfor sa e more than a
year before f ng the patent, you wou d expect them to
show Leader’s source code and expert test mony to back
the r case. They d d not. (See

http://www.scr bd.com/doc/61256189/L eader-v-Facebook-
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FULL-DOCKET-Case-08-cv-862-]JF-LPS-D-De -2008.)

Leader had conducted beta tests n October of 2003. These
tests are des gned to see f the software meets the

requ rements that gu ded ts des gn and deve opment;
works as expected; and/or can be mp emented w th the
same character st cs. Part c pants nc uded The L m ted,
Wr ght Patterson A r Force Base and Boston Sc ent f ¢
(ncud ng Acce c ents.) Leader’s non-d sc osure
agreements s gned by the part ¢ pants conta ned a spec a
provs onca eda “no-re ance” or “no ega effect” c ause
that spec f ca y prevents pre m nary d scuss ons from

be ng construed as offers. ( .e. productfor sa e.) S nce
Facebook’s “on sa e bar” ¢ a m was added after the c ose
of d scovery, Leader had no opportun ty to prepare
customary defenses for thesec a ms. Th s norma y

nc udes gather ng hard ev dence ke expert test mony,
eng neer ng records, depos t ons of the a eged customers,
and most mportanty, source code. A Facebook had were
some ema s mak ng reference to var ous Leader brand
names, no source code, no noth ng except a tered ev dence
and sn ppets of v deo. CLEAR AND CONVINCING
EVIDENCE? ARE YOU KIDDING ME???

Interrogatory No. 9

Th s sect on re ated to quest on ng whether or not Leader’s
software products n 2009 pract ced the nvent on (source
code) for fa se mark ng. Facebook chose to re-purpose th s
quest on and a ege that ta so app ed to Leader’s product
n 2002. They chose th s path AFTER they fa ed to prove
“fa se mark ng” of the patent The U.S. Const tuton, n

Artc e 1, Secton 8 exp c ty protects authors and
nventors:

“ o promote the Progress of Science and useful Arts by
securing for limited imes to Authors and nventors the
exclusive right to their respective Writings and Discoveries ”

http://facebook-techno ogy-
or g ns.b ogspot.com/2012/01/facebooks-tr cks-w th-key-
ev dence.htm

The Verdict

Jury returns a split verdict on Ju y 28, 2010. Leader
prevails on “literal infringement” of all 11 of 11
claims of patent infringement and no published prior
art. Facebook preva s on “onsa e bar.” (See

http://www. eader.com/docs/Leaderpressre ease-07-29-10-
LeaderFacebookSp tVerd ct.pdf.) Leader f es an appea
onJuy 25, 2011 atthe Federa C rcu tCourtof Appea s n
Wash ngton D.C.

Back to the S-1 Filing

Where n the Facebook S-1f ng s th songong awsut

w th Leader Techno og es ment oned? Nowhere. Facebook
did ded cate a paragraph to the “Pau D. Ceg a” awsu t(n
d scovery) on page 93 of the S-1f ng. If you search the
name Pau Ceg a, youw f ndthathe s has conv cted of
possess ng 400 grams of ‘mag ¢ mushrooms’, and has
been charged w th grand arceny and fraud n the state of
New York. (Sounds ke an upstand ng guy.) Butaga n, no
ment on of Leader Techno og es, a though this is the first
and only case against Facebook to 1) have a jury
trial and 2) make it to the Federal District of Appeals.

Generated using D -ace com


http://facebook-technology-origins.blogspot.com/2012/01/facebooks-tricks-with-key-evidence.html
http://www.leader.com/docs/Leaderpressrelease-07-29-10-LeaderFacebookSplitVerdict.pdf
http://facebook-technology-origins.blogspot.com/2012/03/federal-circuit-appeal-hearing-confirms.html

What'’s at stake?

If Leader prevails in appeal, damages against

Facebook could be 5-25% of Facebook’s gross

revenues from 2006 through 2021. (YOU DO THE

MATH.) And, f t s proven that Facebook has know ngy,

de beratey, ntentona y,w fu yorwantony nfr nged

the patent, pun t ve damages can be tr p ed.

(http://www. nvent on-

protect on.com/ p/pub cat ons/docs/Damage Re ef for Patent Infr ngement.htm .)

Materiality?

In the S-1, Facebook a udes to ongo ng awsu ts that may
be “expens ve and t me consum ng” but makes no ment on
of the Leader v Facebook tr a setto beg n on March 5,
2012. The Federa D str ct Court of Appea s s the second
h ghest court n the Un ted States. The S-1ru e s thatthe
app cant srequredtodsc osea material tgaton.
Mater a nth s case mustsurely nc ude the f rstandony
t gat on aga nst Facebook to be pend ng n a Federa
Appea s Court. In other words, the company cannoth de
from nvestors the r sks assoc ated w th a pend ng awsu t
that may have s gn f cant negat ve mpact on shareho der
va ue fFacebook oses. And certa nya pend ng
njunct on that cou d shut them down.

* %k %
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Some of my bus ness fr ends n
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Facebook’s gyrat ons to avo d

d sc os ng nfr ngementof 11 of 11
Leader patentc a ms. They sa d they
wou d be f ng comp a nts w th the
SEC.

Someth ng doesn’tsme r ght
McK bben’s son at Harvard at the same
me as e be e e
dorm! Zuckerberg c a m ng to have
bu tsometh ng n one or two weeks
that took Leader 145,000 man hours
and 10,000,000 do ars. The “groups”
feature appear ng n Facebook months
after the US Patent Off ce pub shed t
n Leader’s patentapp caton. Acce
Partners and the r Harvard a ums
ay ng down a fa se story of f rst
encounters w th Zuckerberg. Acce
Partners and other ns ders a ready
cash ng out much of the r stock to DST,
Go dman Sachs and Russ an o garchs.
Do they th nka us nvestors are dumb
as rocks? They must.
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