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April 21, 2009 

VIA E-MAIL 

Lisa Kobialka, Esq. 
KING & SPALDING 
333 Twin Dolphin Drive, Suite 400 
Redwood City, CA 94065 

Re: Leader Technologies, Inc. v. Facebook, Inc., 1:08-cv-00862-JJF (D. Del.) 

Dear Lisa: 

I write to follow up on our April 10, 2009 conference regarding discovery.  I am a bit confused 
as to what issues LTI has with Facebook’s discovery responses based on your correspondence. 
For example, you state that LTI will move for an order compelling production of documents 
responsive to LTI’s Request Nos. 60 and 61 (regarding third party applications), yet state that 
LTI is not seeking information regarding third party applications.  As such, I do not believe LTI 
has met its meet and confer obligations.  Nevertheless, we will do our best to provide as much 
information as we can and I trust the below will alleviate LTI’s concerns and moot issues you 
have expressed.  If not, I am available to discuss further. 

LTI’s Interrogatories 

LTI’s Interrogatory Nos. 3, 4 and 6 request narratives regarding Facebook’s affirmative 
defenses.  As I explained, Facebook’s ability to respond to these interrogatories is hindered by 
LTI inability to articulate an infringement theory.  However, Facebook will supplement its 
responses.  Facebook will also supplement its response to LTI’s Interrogatory No. 10.   

Regarding Interrogatory No. 11, which seeks Facebook’s financial information, Facebook is 
willing to produce responsive materials created after issuance of the patent pursuant to FRCP 
33(d) and to provide LTI with a letter identifying such documents after they are produced. 

LTI’s Interrogatory Nos. 1 and 2 request narratives covering the factual circumstances 
surrounding the “creation, development, design, programming and/or coding” for “each 
component, module, and functionality incorporated into the Facebook Website” as well as their 
“launch or re[-]launch.”  Facebook’s position on these interrogatories goes to the fundamental 
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dispute between the parties about LTI’s infringement contentions and overbroad definition of 
“Facebook Website.”  Further, Facebook’s website implicates hundreds of thousands of 
“components, modules and functionality.”   

The problem with these interrogatories goes beyond LTI’s overbroad definition of “Facebook 
Website.”  It is simply not possible to provide narrative responses that would require 
identification of every minute change to the website over a period of years.   The burden imposed 
by responding to these interrogatories would be oppressive and result in lengthy responses, 
spanning potentially thousands of pages, with information having no relevance to this action.   
Responsive information may exist in the revision control history of applicable source code for an 
identified component, module, or functionality.  In the event Facebook is required to produce 
source code, it will provide LTI with access to the appropriate change logs from which the 
answers to these interrogatories may be ascertained. 

LTI’s Requests for Production 

Facebook will supplement its production with documents with Facebook financial data since 
issuance of the patent, representative promotional and marketing materials, and prior art 
identified by third parties.  We believe that this alleviates LTI’s expressed concerns. 

As to LTI’s Requests regarding Facebook’s knowledge of the patent, Facebook has already 
searched for and produced documents it has located that relate to its knowledge of Mr. 
McKibben, LTI, the patent, the patent application and provisional.  As explained, we believe LTI 
has not provided any information to support its willfulness claim.  Based on LTI’s response to 
Facebook’s Interrogatory No. 4, if LTI is unwilling to voluntarily withdraw its willfulness claim, 
we believe the issue is ripe for summary judgment. 

LTI has requested documents relating to prior litigations, arbitrations or mediations related to the 
“technology of the Facebook Website.”  The phrase is vague even without LTI’s disputed 
“Facebook Website” definition.  Please explain how such materials would be relevant to this 
action and provide support for LTI’s position that it is entitled to such materials in light of the 
California Mediation Privilege and Rojas v. Superior Court, 33 Cal.4th 407 (2004), or otherwise. 

As addressed in ample correspondence and during our April 10 call, LTI has failed to provide 
clear, coherent and complete infringement contentions and is unwilling to supplement with 
information it has provided in correspondence or otherwise.  LTI will not identify what 
components, modules or functionality it contends satisfy the key limitations in the patent 
including, a “context component;” a “first context;” a “second context;” “user-defined data;” 
“metadata;” a “storage component;” and a “tracking component” or how any Facebook 
component, module, or functionality might practice the alleged invention through a verified 
interrogatory response or otherwise.  LTI’s un-annotated screen captures and references to API 
calls fail to even hint at how any Facebook feature might satisfy all of the claim limitations.  LTI 
presents no basis for withholding this information other than stating it does not know how 
Facebook operates.  We agreed that this is a threshold issue for the court. 
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Further, LTI’s definition of “Facebook Website” remains overbroad despite your April 6 and 
April 17 correspondence purporting to narrow that definition.  LTI continues to accuse, without 
basis, every function, feature and iteration of Facebook’s website that may have ever existed.  
And, as you confirmed on April 10, LTI seeks all source code behind Facebook’s website and 
every document related to the site, with the possible exception of third-party materials, though 
that remains unclear based on your April 10 correspondence.    

We disagree that such a broad scope of materials is relevant to this action.  The only documents 
and source code potentially relevant are those that directly support the features LTI is accusing.  
As yet, LTI has not identified any accused features and cannot use that refusal as an excuse to 
conduct a fishing expedition through Facebook’s code and documents.  Even if proper, the 
burden and expense on Facebook entailed in producing source code and documents for its “entire 
sire” far outweigh any tangential probative value they would have for LTI.  There is simply no 
basis to have this universe of documents in the case unless and until LTI can establish relevance.  

LTI’s Definitions 

You expressed concern over Facbook’s objection to LTI’s definition of “Facebook.”  Facebook 
will wrap “TheFacebook LLC” into that definition. However, since LTI has not accused the 
ConnectU website, we see no reason to incorporate ConnectU into the definition as you 
suggested.   

Facebook believes that LTI’s definition of “Patent-in-Suit” is inaccurate and overbroad to the 
extent it seeks to incorporate documents other than the ’761 patent.  Obviously, LTI cannot 
allege infringement of the underlying application or provisional.  Please provide me with support 
for your position that LTI’s definition is accurate or otherwise required.  To the extent LTI’s 
concern is based on a belief that Facebook did not search for materials bearing on LTI’s 
willfulness claim, the discussion above should satisfy any such concern.  

I believe the foregoing addresses LTI’s concerns, but I remain available to discuss. 

Sincerely, 

 
/s/ Craig W. Clark 
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April 24, 2009 

VIA E-MAIL 

Lisa Kobialka, Esq. 
KING & SPALDING 
333 Twin Dolphin Drive, Suite 400 
Redwood City, CA 94065 

Re: Leader Technologies, Inc. v. Facebook, Inc., 1:08-cv-00862-JJF (D. Del.) 
 
Dear Lisa: 
  
I write to follow up on your April 22, 2009 letter.   
 
I must reiterate the fundamental disagreement between the parties.  Facebook maintains that it is 
LTI’s responsibility as the plaintiff/patentee to define the scope of its claims, and it is the 
responsibility of Facebook as the defendant/accused to produce documents related to those 
claims.  As the plaintiff, LTI is required to identify the aspects of Facebook’ website that it 
contends infringe the ’761 patent.  While LTI may not be familiar with facebook.com’s “back 
end,” all user-facing modules, components and functionality are available 24-hour a day at 
facebook.com.   
 
As both Heidi and I have explained on several occasions, LTI should be able to easily identify 
the user-facing components, modules or functions and the steps LTI contends amount to 
infringement on the screen captures it claims show this information.  LTI has refused.  And, as it 
stands, even eliminating third-party applications from LTI’s definition of the “Facebook 
Website,” the definition still encompasses every iteration and of every user-facing module, 
component and function ever on the site.  This is a staggering amount of technology for any 
single patent to cover, and a staggering amount of irrelevant information to produce. 
 
LTI’s patent is not a license to conduct a wholesale fishing expedition through all of Facebook’s 
documents and source code in search of an infringement theory.  LTI was required to form a 
theory for each asserted claim before filing this case.  But, LTI has not disclosed its theories.  
And, Facebook cannot be expected to produce information and documents “reasonably 
calculated to lead to the discovery admissible evidence” when the relevant matter in dispute – the 
alleged infringement – is not defined. 

Case 1:08-cv-00862-LPS   Document 42-12   Filed 05/07/09   Page 2 of 3 PageID #: 447



Lisa Kobialka, Esq. 

April 24, 2009 

2 
PALOALTO 98226 (2K)   

 

Turning to the specific demands in your letter, as to LTI’s Interrogatory Nos. 1 and 2, LTI 
ignores the fact that it has failed to identify any accused “component, module or functionality” as 
used in the interrogatories, or to provide contentions about how they infringe.  I have explained 
on multiple occasions that Facebook is not prepared to provide LTI with unfettered access to 
documents having no relation to this case.  As stated in my April 21 letter, to the extent 
necessary after resolution of the fundamental dispute, Facebook will answer these interrogatories 
using the mechanism available under FRCP 33(d). 
 
As for unrelated litigation materials, LTI’s “it goes to willfulness” mantra does not magically 
make documents relevant.  LTI has failed to provide any explanation as to why these materials 
are relevant to the alleged infringement of the ’761 patent, willful or otherwise.  Moreover, the 
documents you request are protected from disclosure, by among other things, Protective Orders 
entered by other courts.  We maintain that LTI has failed to demonstrate relevance.  We can 
assure you that neither LTI nor its patent ever came up in any of these cases.  As I have stated, 
Facebook maintains that it has already produced documents in its possession regarding the 
allegation of willful infringement.  Incidentally, LTI has not yet advised whether it will 
supplement its response to Facebook’s Interrogatory No. 4 identifying supporting documents you 
contend exist somewhere in LTI’s production. 
 
With regard to LTI’s request for all documents concerning the initial design, development and 
creation of Facebook, we maintain that, at most, LTI is entitled to information bearing on the 
specifically accused components, modules and functionality.  We are not refusing to produce 
these documents, and will after LTI adequately identifies them. 
 
LTI already has access to the user manuals for the site.  Meghan explained on April 10 that LTI 
believes it is entitled to all versions and drafts of the user manuals for the entire site.  We believe 
LTI is overreaching again with its definition of Facebook Website and in not limiting its request 
to any specifically accused components, modules or functionality.  We remain open to discussing 
these issues after LTI properly identifies the components, modules and functionalities. 
 
As to Facebook revenue materials, as stated in my prior correspondence Facebook will make 
financial data available. 
 
Facebook plans to roll production of materials and supplemental responses as completed. 
 
Finally, I mention that your demand for responses to letters in twenty-four hours seems 
unnecessary and unreasonable, especially since, we have not, in Facebook’s view, hit an 
impasse, except with regard to the fundamental dispute of LTI’s infringement contentions.   
 
As always, I remain available to discuss these matters. 

  
Sincerely, 
   
/s/ Craig W. Clark 
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CROSS ATLANTIC CAPITAL :
PARTNERS, INC. : CIVIL ACTION

Plaintiff :
:

v. :
:

FACEBOOK, INC. AND :
THEFACEBOOK, LLC :

Defendants : No. 07-CV-02768

ORDER

AND NOW, this 20th day of December, 2007, upon consideration of Plaintiff’s Motion

to Compel Full and Complete Interrogatory Responses and Documents and Defendants’

Opposition to Plaintiff’s Motion to Compel, IT IS HEREBY ORDERED that:

1. Defendants’ motion to dismiss based on plaintiff’s failure to file a certification

pursuant to Local Rule 26.1(f) is DENIED.  Although plaintiff omitted the certification, the

pleadings and attached exhibits establish that the parties have complied with the Rule’s

requirement that they engage in reasonable efforts to resolve the discovery dispute.  The record is

replete with correspondence and electronic mail messages attempting to resolve the issues in

plaintiff’s motion.  Moreover, my informal telephone conference with all counsel on December

18, 2007, inquiring about the possibility of an informal resolution of the discovery dispute,

established the issues require judicial resolution.  

2. Plaintiff’s motion for production of all electronically stored information

responsive to plaintiff’s request for production of documents in its native form is GRANTED. 

Pursuant to Fed. R. Civ. P. 34(b), “[i]f a request does not specify a form for producing

electronically stored information, a party must produce it in a form or forms in which it is
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ordinarily maintained or in a reasonably usable form or forms.” Rule 34(b)(2)(E)(ii).  The import

of Rule 34(b), as amended in 2006, is to ensure that the format in which electronically stored

information is provided does not make it “more difficult or burdensome for the requesting party

to use the information efficiently in the litigation.” Id. (advisory committee notes, 2006).  If, as in

this case, defendant ordinarily maintains the information in a searchable format, “the information

should not be produced in a form that removes or significantly degrades this feature.”  Id.

Production of voluminous documents in TIFF, i.e., “tagged image file format,”

contravenes the spirit of the rule because the documents were converted from a searchable form

into a non-searchable form.  Defendants’ proposals to remedy the problem are illusory.  First,

plaintiff cannot search voluminous documents in TIFF.  Second, even if plaintiff opted to

purchase software at its own expense that could search TIFF documents, such software may not

reveal all relevant information that can be obtained from a search of documents in native format. 

Compare Williams v. Sprint/United Mgmt Co., 230 F.R.D. 640, 646 (D. Kan. 2005) (requiring

production of metadata establishing how, when, and by whom information was collected,

created, accessed, modified, and formatted) with Kentucky Speedway, LLC v. Nat’l Assoc. of

Stock Car Auto Racing, Inc., 2006 WL 5097354 at *8, *9 (E.D. Ky. Dec. 18, 2006) (requiring

showing of particularized need for discovery of metadata absent an initial demand for such

specific content).  Finally, it is unreasonable and burdensome to require plaintiff’s counsel to

work from defense counsel’s office to identify relevant documents.  Such a process also risks an

intrusion on plaintiff’s work product privilege                

3. Plaintiff’s requests for full and complete answers to interrogatories 3, 5, and 11,

and for documents, nos. 23, 24, 55, and 56, are GRANTED.  To the extent defendants maintain

the request is moot based on previous compliance, defendants are directed to provide the
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supplemental information demanded by plaintiffs, including information on the asserted defenses

of non-infringement and invalidity.  All requested information may lead to admissible evidence. 

See generally Fed. R. Civ. P. 26(b)(1) (relevant information encompasses evidence reasonably

calculated to lead to discovery of admissible evidence); Pacitti v. Macy’s, 193 F.3d 766, 777 (3d

Cir. 1999) (discovery rules should be liberally applied).

4. Plaintiff’s request for documents, nos. 18 and 57, is GRANTED.  To the extent

the requested information includes defendants’ source code for Facebook’s website and “groups

application,” however, production is contingent on plaintiff negotiating a protective order to

ensure that such sensitive information is not publicly disseminated.  Contrary to defendants’

claim, plaintiff has established the relevance of whether defendants’ software operates to create

the electronic communities in a manner that falls within the scope of the contested patent (the

“‘629 patent”).  The source code is relevant to determining a full understanding of how

defendants’ software operates, which may lead to evidence of alleged infringement.  See

generally Fed. R. Civ. P. 26(b)(1); Pacitti, 193 F.3d at 777.  Defendants acknowledge they

perform targeted advertising through a collaboration with Microsoft and plaintiff is entitled to

discovery of any relevant evidence that could determine whether targeted advertising is

accomplished in a manner covered by the contested patent.       

5. Plaintiff’s request for tax return information, no. 38, is DENIED.  Balancing the

privacy interests inherent in tax return information with the plaintiff’s need for the tax

information, plaintiff’s request is overbroad.  See DeMasi v. Weiss, 669 F.2d 114, 119 (3d Cir.

1982) (public policy favors non-disclosure of tax return information (citing Cooper v. Hallgarten

& Co., 34 F.R.D. 482, 483 (S.D.N.Y. 1964))).  Although defendant’s assets are relevant to

computing potential damages, other less-intrusive means exist for plaintiff to obtain relevant
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financial information.

6. The parties shall fully comply with this order forthwith, but no later than January

3, 2008.   

     

BY THE COURT:

 \s\ TIMOTHY R. RICE                      
TIMOTHY R. RICE
U.S. MAGISTRATE JUDGE

Case 1:08-cv-00862-LPS   Document 42-15   Filed 05/07/09   Page 5 of 5 PageID #: 458



Case 1:08-cv-00862-LPS   Document 42-16   Filed 05/07/09   Page 1 of 3 PageID #: 459



CONNECTU, INC.,
Plaintiff,

             V.        CIVIL ACTION NO. 2007-10593-DPW

FACEBOOK, INC.,
MARK ZUCKERBERG,
EDUARDO SAVERIN,
DUSTIN MOSKOVITZ,
ANDREW MCCOLLUM,
CHRISTOPHER HUGHES,
THEFACEBOOK, LLC.,

Defendants.

ORDER ON

REMAINING DISPUTED DISCOVERY

ITEMS OUTLINED IN THE CORRECTED

AMENDED JOINT REPORT, ETC. (#94)

COLLINGS, U.S.M.J.

After hearing, the defendants are ORDERED to identify to counsel for the

plaintiff in writing, on or before the close of business on Monday, September 24,

2007, where the “relevant code” (defined as (a) the Harvard Connection code
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which Zuckerberg allegedly worked on, (b) the facebook.com code before

launch, (c) the facebook.com code at the time of launch, (d) the facebook.com

code through September 2004, (e) the coursematch code, and (f) the facemash

code) is located on the CD ROMS and hard drives (or copies thereof) which the

Facebook Defendants have produced (or will soon produce as agreed), or, if the

Facebook Defendants do now know where any one or more of items (a)

through (f) are located on the CD ROMS and hard drives (or copies thereof),

the Facebook Defendants shall so state explicitly in writing as to each such item.

A copy of the Facebook Defendants’ response to this Order shall be filed in this

Court electronically. 

The Court shall issue an Order as to the Protocol for Imaging Defendants’

Electronic Memory Devices as requested by the plaintiff and shall not include

is said Order to the additions suggested by the Facebook Defendants.

/s/ Robert B. Collings
ROBERT B. COLLINGS

United States Magistrate Judge

September 13, 2007.
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